This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digit 


zed  by  G00gle 


HARVARD  LAW  LIBRARY 


Received  AUG  1  0    1928 


Digit 


zed  by  GoOgle 


Digit 


zed  by  G00gle 


Digit 


zed  by  G00gle 


Digit 


zed  by  G00gle 


Digitized  by 


Google 


ANNUAL  REPORT 


OF  THE 


ATTORNEY-GENERAL 


STATE  OF  NEW  YORK 


For  the  Year  Ending  December  31,  1909 


EDWARD  R.  O'MALLEY 
Attorney-General 


TRANSMITTED  TO  THE  LEGISLATURE  MARCH  21,  1910 


ALBANY 

J.  B.  LYON  COMPANY,  PRINTERS 

1910 


Digit 


zed  by  G00gle 


■a 


Gl 


AUG  1  0  1928 


v° v 


•1  \   * 


Digit 


zed  by  G00gle 


State  of  New  York 


No.  33. 


IN    SENATE 


March  21,  1910. 
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STATE  OF  NEW  YOKK : 

Attorney-General's  Office, 

Albany,  March  21,  1010. 

To  the  Legislature  of  the  State  of  New  York: 

Gentlemen. —  Pursuant  to  the  requirements  of  section  66  of 
Executive  Law,  I  beg  to  submit  herewith  the  Annual  Report  of  the 
Attorney-General  for  the  year  1909. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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REPORT, 


To  the  Honorable ,  the  Legislature  of  the  State  of  New  York: 

By  the  provisions  of  section  66  of  the  Executive  Law  I  am 
required  to  make  an  annual  report  to  your  honorable  body  regard- 
ing the  matters  therein  set  forth.  As  the  field  to  be  covered  by 
this  report  is  large,  I  shall  divide  the  same  into  two  parts.  In  the 
first  I  shall  touch  upon  only  the  more  important  accomplishments 
of  my  admininstration  and  shall  outline  such  changes  in  the 
internal  administration  of  the  department  and  the  laws  with  the 
operation  of  which  I  have  been  concerned  as  have  suggested  them- 
selves as  a  result  of  the  year's  experience.  In  the  second  part  I 
shall  set  forth  schedules  showing  in  minute  detail  the  steps  taken 
in  every  legal  proceeding,  'together  with  copies  of  all  opinions 
rendered  during  the  year,  and  such  other  matter  as  is  required  by 
the  Executive  Law  to  be  included  in  my  report. 

ADMINISTRATIVE  CHANGES. 

At  the  last  session  of  your  honorable  body  the  number  of 
deputies  in  the  Department  was  increased  from  fourteen  to  twenty, 
and  the  stenographic  force  somewhat  enlarged.  As  a  result  of 
these  changes,  I  found  myself  in  position  to  more  adequately 
handle  the  work  of  the  Department,  although,  as  will  be  pointed 
out  later,  much  yet  remains  to  be  done  before  the  Department  is 
equipped  as  it  should  be  to  perform  its  proper  function  in  the 
government  of  the  State. 

The  Civil  Service  Commission,  upon  receiving  my  request  to 
classify  in  the  exempt  class  the  additional  deputies  (which  request 
was  made  in  accordance  with  a  long  established  custom  of  the 
Department),  decided  to  adopt  a  new  course.  Accordingly,  the 
classification  of  the  Department  was  so  changed  as  to  provide  that 
all  deputies  receiving  salaries  of  less  than  $3,000  should  be  in  the 
competitive  class,  and  that  all  receiving  salaries  of  $3,000  or  more 
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10  Report  of  the  Attobxey-General. 

should  be  in  the  exempt  class.  In  accordance  with  this  classifica- 
tion, examinations  were  held  by  the  State  Civil  Service  Commis- 
sion and  an  eligible  list  of  successful  candidates  certified,  from 
which  list  I  have  made,  during  the  year,  all  subsequent  new 
appointments  to  such  positions.  So  far  three  such  appointments-, 
have  been  been  made  from  such  list. 

This  is  probably  the  most  significant  administrative  change 
which  has  occurred  in  the  Attorney-General's  office  for  many 
years,  as  it  shows  the  first  step  in  the  general  policy  of  having 
the  legal  employees  hold  over  from  one  administration  to  the  next, 
and  remedying  to  a  large  extent  the  unfortunate  condition  which 
previously  prevailed  when  nearly  all  the  attorneys  in  the  Depart- 
ment went  out  with  each  retiring  Attorney-General.  I  shall  dis- 
cuss this  question  subsequently  in  reference  to  my  suggestions  as 
to  further  changes. 

Two  other  important  changes  in  reference  to  the  administration 
of  the  office  occurred  during  the  year.  The  first  of  these  was  in 
connection  with  the  Special  Franchise  Tax  Bureau.  Owing  to 
the  press  of  work  in  this  Department,  and  the  inadequate  force 
previously  engaged  upon  it,  I  was  confronted  with  a  great  mass 
of  unclassified,  unindexed  and  stagnant  litigation.  To  meet  this 
I  reorganized  the  Department,  placing  three  deputies  in  it  and 
securing  offices  for.  it  outside  my  regular  offices  where  the  work 
can  be  properly  managed. .  The  second  change  was  similar.  The 
construction  of  the  Barge  canal,  entailing  as  it  does  the  acquisition 
of  thousands  of  parcels  of  land,  the  titles  to  which  must  be  ex- 
amined and  approved  by  me,  increased  the  work  of  the  title 
department  many-fold  over  what  it  had  previously  been.  Under 
an  appropriation  made  by  your  honorable  body  last  year,  I  have 
employed  a  number  of  additional  title  examiners,  the  latter  ap- 
pointments having  been  made  in  the  competitive  class  of  the  State 
Civil  Service  Commission  and  from  lists  certified  by  it.  This 
department  likewise  could  not  be  accommodated  in  my  offices 
in  the  Capitol  and  has  been  moved  to  outside  offices  connected 
with  those  used  by  the  Special  Franchise  Tax  Bureau. 

All  these  changes  reflect  in  concrete  form  and  in  small  degree 
the  great  growth  of  the  work  carried  on  by  this  Department. 
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SPECIAL  FRANCHISE  TAX  DEPARTMENT. 

I  have  already  spoken  of  the  administrative  changes  made  in 
this  Department.  As  a  result  of  this  reorganization  the  Depart- 
ment was  enabled  to  press  the  trial  and  settlement  of  the  proceed- 
ings to  review  the  assessment  of  such  franchises  vigorously.  The 
necessity  of  such  action  is  at  once  apparent  from  the  following 
extracts  from  the  report  of  the  State  Board  of  Tax  Commissioners 
to  your  honorable  body  for  the  years  1907  and  1908 : 

"  To  illustrate  the  neglect  which  has  been  permitted  .in  the 
collection  of  these  taxes,  it  is  noted  that  of  the  special  fran- 
chise assessments  made  for  1900,  the  first  year  the  law  was 
in  force,  there  still  remains  undisposed  of  the  assessments 
against  twenty-two  corporations,  firms  or  individuals,  repre- 
senting aggregate  assessments  of  $19,962,911.  Of  the  assess- 
ments made  in  1901,  the  second  year  of  the  Special  Fran- 
chise Tax  Law,  assessments  aggregating  $107,876,317  still 
are  pending,  and  the  taxes  due  upon  this  amount  remain 
unpaid.  For  the  third  and  for  the  subsequent  years  of  the 
Special  Franchise  Tax  Law,  the  records  show  a  steadily  in- 
creasing number  of  assessments  being  contested  in  the  courts, 
with  the  total  of  unpaid  taxes  due  upon  these  assessments 
constantly  increasing. 

"  In  this  class  of  litigation  the  State  Board  of  Tax  Com- 
missioners is  required  to  appear  and  defend  its  assessments. 
The  Board  has  no  power  to  employ  counsel,  but  is  required  to 
be  represented  by  the  Attorney-General,  who  in  turn  is 
authorized  and  universally  does  designate  other  counsel  for 
-  that  purpose.  The  Board  has  no  voice  in  the  selection  of 
counsel,  and  during  the  period  indicated  its  members  have 
never  been  consulted  in- regard  to  the  trial  or  disposition  of 
any  of  the  most  important  cases.  Nor  have  they  been  con- 
sulted respecting  the  basis  of  the  assessments  or  the  theory 
upon  which  they  were  made  by  counsel  so  designated  by  the 
Attorney-General  to  represent  them. 

"  There  has  not  been  that  well  defined  or  systematic  direc- 
tion of  this  litigation  which,  in  the  opinion  of  this  Board,  is 
'absolutely  essential  for  the  settlement  of  correct  principles  for 
fixing  the  valuation  of  special  franchises." 
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12  Report  of  the  Attorney-General. 

Coincident  with  the  changes  in  administration  outlined  above, 
the  matter  of  attempting  to  dispose  of  this  mass  of  inert  litigation 
was  taken  up.  The  first  step  was  to  get  some  principles  governing 
the  disposition  of  these  cases  settled.  To  accomplish  this  it  was 
necessary  to  carry  some  important  case  in  which  they  were 
involved  to  the  Court  of  Appeals  so  that  there  might  be  a  final 
and  determinative  decision  binding  upon  all  parties.  During  the 
administration  of  my  predecessor  such  a  case  had  reached  the 
Appellate  Division,  and  that  court  had  laid  down  rules,  which 
were  a  great  handicap,  both  to  the  State  Board  of  Tax  Commis- 
sioners in  assessing  special  franchises,  and  to  the  Attorney-Gen- 
eral in  endeavoring  to  successfully  defend  these  assessments  when 
they  were  attacked  in  the  courts.  This  case  was  the  certiorari  pro- 
ceeding brought  by  the  Jamaica  Water  Supply  Company  against 
the  State  Board  of  Tax  Commissioners.  Following  the  determina- 
tion of  the  Appellate  Division  an  appeal  had  been  taken  to  the 
Court  of  Appeals  but,  just  previous  to  my  assuming  office,  this 
appeal  had  been  withdrawn  by  a  stipulation  consented  to  by  the 
special  deputy  appointed  by  my  predecessor  to  conduct  the  case. 
A  motion  was  made  in  the  Court  of  Appeals  for  an  order  relieving 
the  Department  from  this  stipulation  and  reinstating  the  appeal. 
This  application  was  granted.  Instead  of  designating  counsel  to 
argue  this  case,  I  personally  took  charge  of  it,  prepared  the  brief 
in  my  own  office,  and  personally  argued  the  matter  before  that 
court.  The  decision  of  the  court  was  based  upon  a  very  careful 
opinion  by  Mr.  Justice  Willard  Bartlett,  in  which  the  rules  laid 
down  by  the  Appellate  Division  were  properly  modified  so  as  to 
obviate  the  dangerous  effect  of  that  decision,  and  the  mere  fact 
that  the  highest  court  in  the  State  has  now  definitely  expressed 
the  guiding  principles  in  such  cases,  has  greatly  facilitated  the 
settlement  and  final  disposition  of  many  cases  which  would  other- 
wise have  been  still  pending. 

After  careful  examination  of  the  existing  provisions  of  the  Tax 
Law,  relating  to  the  trial  of  these  proceedings,  it  was  determined 
that  this  litigation  had  overreached  anticipation  in  the  rapidity 
with  which  it  increased  each  year,  and  that  it  had  broken  the 
bounds  of  the  only  methods  of  trial  provided.  To  meet  this  con- 
dition an  amendment  to  the  Tax  Law  was  drafted,  which,  upon 
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my  recommendation,  has  been  enacted,  providing  in'  substance  as 
follows:  (1)  That  the  court  may  take  such  evidence  as  it  may 
deem  necessary,  or  may  appoint  a  referee  to  take  evidence  and  to 
hear,  try  and  determine  all  questions  raised  by  the  petition  and 
the  return  thereto.  (2)  That  the  court  may  direct  the  place  of 
trial  changed  to  the  county  in  which  the  special  franchise  under 
review  is  situated.  (3)  That  the  court  may,  upon  the  application 
of  the  Attorney-General^  upon  cause  shown,  vacate  any  reference 
heretofore  made  in  any  proceeding  instituted  to  review  a  special 
franchise  assessment.  (4)  That  the  Governor  may,  upon  the 
application  of  the  Attorney-General,  upon  cause  shown,  appoint 
extraordinary  terms  of  the  Supreme  Court,  to  be  held'  in  any 
judicial  district  and  designate  a  justice  to  preside  thereat  to  try 
such  special  franchise  cases. 

By  virtue  of  this  amendment,  upon  my  application  the  Supreme 
Court  has  convened  in  extraordinary  session  in  the  First,  Second, 
Sixth,  Seventh,  Eight  and  Ninth  Judicial  Districts,  the  terms 
being  held  respectively,  at  New  York,  Brooklyn,  Binghamton, 
Rochester,  Buffalo  and  White  Plains.  The  results  accomplished 
by  this  method  during  the  year  are  gratifying.  Litigations  have 
been  terminated  involving  a  total  assessed  valuation  of  $272,- 
600,206.  These  settled  proceedings  reach  to  every  section  of  the 
State,  and  are  set  forth  at  length  in  another  part  of  my  report. 
New  York  city's  finished  cases  represent  $227,265,691  in  valu* 
ations,  and  each  Judicial  District  as  follows:  Second, 
$1,148,900;  third,  $7,205,950;  fourth,  $3,244,185;  fifth, 
$8,732,400;  sixth,  $2,355,575;  seventh,  $912,285;  eighth, 
$14,120,820,  and  ninth,  $7,614,400. 

The  settlement  of  these  cases  has  been  greatly  facilitated  by 
the  reorganization  of  the  methods  of  the  Department  under  the 
administrative  changes  already  mentioned.  A  thorough  over- 
hauling and  rearrangement  of  the  tangled  records  of  the  several 
thousand  proceedings  was  necessary.  A  card  index  system,  con- 
taining the  status  of  each  proceeding,  has  been  installed  and 
scientifically  arranged,  making  it  possible  for  the  first  time  in  the 
history  of  the  Special  Franchise  Department  to  handle  intelli- 
gently the  mass  of  details  connected  with  the  vast  amount  of 
litigation.     I  am  continuing  my  efforts  along  this  line  and,  from 
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the  accomplishments  of  the  first  year,  believe  that  practically  all 
the  proceedings  for  previous  years  will  be  disposed  of  either  by 
trial  or  settlement  before  the  end  of  my  term  of  office.  When 
this  has  been  accomplished,  the  litigations  of  each  current  year 
can  be  much  more  easily  handled  by  the  Department,  and  the 
local  tax  districts  given  immediate  and  full  benefit  from  these 
special  franchise  assessments  by  reason  of  prompt  payment  of  the 
taxes. 

AGRICULTURAL  CASES. 

During  the  year  1909  over  twenty-three  hundred  cases  were 
prosecuted.  Of  this  number,  1,558  were  referred  during  the  year 
1909,  and  the  balance  in  prior  years.  Of  the  cases  received  at  this 
office  during  the  year  1909,  958  were  for  violations  of  that  part  of 
the  law  relating  to  dairy  products,  178  related  to  concentrated 
commercial  feeding  stuffs  and  commercial  fertilizers,  and  the  bal- 
ance to  violations  of  the  Pure  Food  Law  and  other  provisions  of 
the  Agricultural  Law.  Of  the  cases  left  unfinished  on  January 
1,  1909,  128  have  been  disposed  of  by  trial,  payment  of  penalty 
or  discontinuance,  and  of  the  cases  referred  during  the  year 
1909,  602  have  been  disposed  of,  making  a  total  of  730  cases 
finally  disposed  of  during  the  year  1909.  Of  the  -cases  on  appeal, 
one  has  been  affirmed  in  the  Court  of  Appeals,  five  in  the  Appel- 
late Division,  and  three  in  the  Appellate  Term.  Judgments  were 
affirmed  in  favor  of  the  defendant  in  one  case  in  the  Appellate 
Term  and  two  in  the  Appellate  Division.  There  has  been  recov- 
ered in  fines,  penalties  and  judgments  during  the  year  1909,  the 
sum  of  $52,017.97,  which  is  the  largest  amount  that  has  ever  been 
recovered  in  any  one  year,  the  next  largest  amount  turned  over  to 
the  State  Treasurer  in  any  one  year  having  been  $34,676.14. 

COURT  OF  CLAIMS. 

The  Court  of  Claims  department  shows  very  gratifying  results 
during  the  past  year.  There  were  thirteen  terms  of  this  court 
held,  six  at  Albany,  one  at  Utica,  one  at  Syracuse,  three  at  Roches- 
ter and  two  at  Buffalo.  Over  four  hundred  claims  were  disposed 
of  at  these  sessions,  the  amounts  claimed  aggregating  over 
$4,770,000,  while  the  judgments  recovered  were  only  about 
$643,000.     Seventy-nine  Barge    Canal   Claims  were  tried,  the 
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amount  claimed  being  upward  of  $4,247,000,  and  the  judgments 
rendered  amounting  to  a  little  over  $400,000.  This  is  a  very  small 
recovery  against  the  State  when  it  is  considered  that  one  of  the 
claims  alone  (The  Fulton  Light,  Heat  and  Power  Company),  was 
for  $3,428,000,  and  the  court  awarded  judgment  for  $356,000. 
The  report  also  shows  that  eighty-nine  claims,  amounting  to 
$394,109,  were  dismissed  without  award. 

The  most  important  claims  tried  during  the  year  were  the  Ful- 
ton Light,  Heat  and  Power  Company's  claim,  and  claims  arising 
from  the  accident  on  the  inclined  railway  at  the  Niagara  State 
Reservation  at  Niagara  Falls,  also  the  claim  of  the  executors  of 
the  late  Judge  Earl,  Judge  of  the  Court  of  Appeals,  for  salary  for 
the  unexpired  term  of  his  office. 

The  Fulton  Light,  Heat  and  Power  Company  filed  its  claim  for 
$3,328,028.16,  for  the  permanent  appropriation  of  land  and  water 
power  at  Oswego  Falls,  and  its  riparian  rights  in  the  waters  of  the 
Oswego  river  and  hydraulic  canal.  The  trial  of  this  claim 
engaged  the  attention  of  the  court  for  several  weeks.  The  best 
hydraulic  experts  in  the  country  were  engaged  as  witnesses,  and 
after  a  long  legal  battle  the  court  rendered  judgment  for  $356,- 
019.13,  holding  that  the  company  had  acquired  certain  rights  to 
the  bed  of  the  stream,  having  acquired  those  rights  through 
patents  obtained  from  Philip  Skene,  who  obtained  his  patent  from 
the  Crown.  From  the  judgment  of  the  Court  of  Claims,  both  the 
claimant  and  the  State  have  appealed  to  the  Appellate  Division. 

The  claims  arising  from  injuries  received  by  the  breaking  of 
the  rope  on  the  inclined  railway  at  Niagara  Falls,  July  6,  1907, 
when  five  persons  were  injured,  one  dying  as  a  result  of  his 
,  injuries,  amounted  to  $105,000,  and  the  judgments  rendered  were 
in  the  aggregate  $15,637.  The  State  defended  on  the  theory  that 
there  was  no  negligence  on  the  part  of  the  State,  and  as  to  three 
of  the  claimants,  who  were  nonresidents,  that  the  court  had  not 
jurisdiction  under  the  statute.  Judgments  having  been  rendered 
against  the  State,  an  appeal  has  been  taken  to  the  Appellate 
Division. 

The  claim  of  Eobert  Earl,  as  executor  of  Robert  Earl,  deceased, 
was  filed  for  the  sum  of  $27,000,  for  the  balance  of  salary  for  the 
last  quarter  of  the  year  1902,  and  the  years  1903  and  1904.  Judge 
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Earl  was  elected  a  judge  of  the  Court  of  Appeals  in  November, 
1869,  and  began  his  term  January  1,  1870.  He  served  contin- 
uously until  1890,  when  he  was  elected  for  a  further  term  of  four- 
teen years,  beginning  January  1,  1891,  which  term  would  have 
expired  December  31,  1904.  On  January  1,  1894,  he  was  retired 
from  the  bench  of  the  Court  of  Appeals,  because  he  had  reached 
the  age  limit  of  seventy  years,  as  provided  by  section  12,  article 
VI,  Constitution  of  the  State  of  New  York.  The  term  of  office  to 
which  he  had  been  elected  was  abridged  by  his  retirement  because 
of  the  age,  limit  after  December  31,  1893.  He  had  served  more 
than  ten  years  as  a  judge  of  the  Court  of  Appeals  prior  to  said 
retirement.  Under  section  12  of  article  VI  of  the  Constitution, 
according  to  literal  construction,  he  was  entitled  to  compensation 
after  his  retirement  during  the  term  for  which  he  was  elected  and 
his  compensation  had  been  paid  to  October  1,  1902.  He  died 
December  2,  1902,  and  two  years  and  one  month  of  the  term  for 
which  he  was  elected  had  not  expired.  The  Court  of  Claims  found 
that  the  compensation  of  Judge  Earl  terminated  at  his  death  and 
that  the  claim  for  his  salary  after  his  death  should  be  dismissed- 
An  appeal  has  been  taken  to  the  Appellate  Division  by  the 
claimants. 

A  schedule  showing  more  in  detail  the  cases  pending  in  the 
Court  of  Appeals  and  the  Appellate  Division  from  the  Court  of 
Claims  is  appended  hereto  and  made  a  part  of  this  report. 

INSUEANCE  LITIGATIONS. 

Washington  Life  Insurance  Co.  Matter. 

When  I  assumed  office  one  of  the  first  insurance  matters 
brought  to  the  attention  of  the  Department  was  that  of  the  rein- 1 
surance  agreement  made  by  the  Washington  Life  Insurance  Com- 
pany with  the  Pittsburg  Life  and  Trust  Company,  under  which 
the  former  company  sought  to  reinsure  all  its  outstanding  risks 
in  the  latter  company  (which  was  not  authorized  to  transact  busi- 
ness in  this  State),  and  had  actually  transferred  nearly  all  of  its 
moveable  assets  from  this  State  to  the  office  of  the  latter  company. 
This  contract  had  been  entered  into  on  December  30,  1908,  with- 
out approval  of  the  Superintendent  of  Insurance.  I  immediately 
took  the  stand  that  before  considering  any  negotiations  for  the 
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approval  of  this  contract  or  otherwise,  the  assets  taken  from  this 
State  must  be  returned.  Eventually  they  were  so  returned  and 
were  examined  and  checked  by  officials  of  the  Insurance  Depart- 
ment. Pending  these  negotiations,  an  application  was  made  by 
William  Hepburn  Russell  in  an  action  brought  by  him  against 
these  two  companies,  for  an  injunction  restraining  the  Pittsburg 
company  from  disposing  of  the  Washington  company,  and  for  the 
appointment -of  receivers  of  the  latter  company.  Although  this 
order  was  at  first  granted  by  the  judge  before  whom  it  was  made, 
it  was  eventually  set  aside  on  coming  before  him  for  resettlement, 
in  view  of  the  fact  that  prior  to  that  time  the  companies  had  en- 
tered into  an  agreement,  under  pressure  from  this  Department, 
by  which  these  securities  were  placed  in  the  custody  of  the  Trust 
Company  of  America.  Subsequently  the  entire  matter  was  prop- 
erly settled  by  the  Pittsburg  Life  and  Trust  Company  conform- 
ing to  the  requirements  of  the  New  York  State  Law,  and  securing 
permission  to  transact  business  within  this  State,  and  entering 
into  a  new  contract  of  reinsurance  approved  by  the  Superintend- 
ent of  Insurance. 

Travelers,  Insurance  Company  v.  Kelsey. 

Another  case  pending  was  that  of  the  Travelers'  Insurance 
Company  v.  Otto  Kelsey  as  Superintendent  of  Insurance,  in 
which  the  plaintiff  sought  to  enjoin  the  Superintendent  of  Insur- 
ance from  enforcing  his  interpretation  of  section  97  of  the  Insur- 
ance Law,  limiting  the  amount  which  insurance  companies  could 
use  for  new  business.  Under  the  ruling  of  the  superintendent, 
this  section  should  be  so  interpreted  as  to  prevent  the  insurance 
companies  from  using  in  any  year  for  new  business,  more  than 
the  premiums  on  new  business  actually  received  during  that  time. 
This  ruling  by  the  superintendent  had  been  made  under  the  advice 
of  my  predecessor.  As  the  matter  had  been  brought  into  the  courts 
for  determination,  I  felt  it  should  be  permitted  to  take  its  orderly 
course.  The  case  was  argued,  both  in  the  Appellate  Division  and 
the  Court  of  Appeals,  and  in  both  courts  the  interpretation  of  the 
statute  made  by  the  Superintendent  of  Insurance  was  not 
sustained. 
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Proceedings  Under  Section  63  of  the  Insurance  Law. 

By  chapter  300,  Laws  of  1909,  a  new  section  was  added  to  the 
Insurance  Law,  providing  for  the  liquidation  of  insurance  cor- 
porations and  associations  by  the  Superintendent  of  Insurance, 
acting  through  the  Attorney-General,  in  case  they  were  found 
after  examination  to  be  insolvent  or  in  such  condition  that  further 
transaction  of  business  would  be  hazardous,  or  in  case  the  com- 
pany, failed  or  refused  to  do  certain  specified  acts.  Under  this 
law,  which  has  been  found  extremely  useful,  both  by  this  office 
and  by  the  Superintendent  of  Insurance,  in  a  proper  and  speedy 
administration  of  affairs  of  insurance  companies  not  otherwise 
readily  amenable  to  supervision,  there  were  instituted  during  the 
past  year  a  large  number  of  proceedings  at  the  request  of  the 
Superintendent  of  Insurance.  A  detailed  statement  of  these  will 
be  found  among  the  schedules  attached  to  this  report.  One  of  the 
salutary  effects  of  this  new  law  was  to  bring  Lloyds  insurance 
associations,  fraternal  beneficiary  associations,  and  town  and 
county  mutual  co-operative  associations  more  effectively  under  the 
control  and  supervision  of  the  State. 

One  of  the  most  important  cases  coming  under  this  section  of 
the  law  was  called  to  my  attention  in  the  last  week  of  the  year  in 
connection  with  the  People's  Mutual  Life  Insurance  Association 
and  League  of  Syracuse.  This  was  a  fraternal  beneficiary  asso- 
ciation in  which  apparently  the  majority  of  the  directors  of  the 
company  sold  their  control  of  its  business  and  assets  to  outside 
interests  for  a  consideration  of  upwards  of  $100,000  paid  to  them 
as  individuals.  Upon  application  to  the  court  the  Superintendent 
of  Insurance  was  put  in  possession  of  the  company  and  its  officers 
were  restrained  from  transacting  business.  Actions  were  also 
brought  against  the  directors,  who  are  alleged  to  have  received  the 
consideration  for  the  transfer,  to  recover  the  same  for  the  benefit 
of  the  company,  which  proceeding,  however,  really  took  place  in 
the  year  1910,  and  is  not  properly  to  be  considered  here. 

VIOLATIONS  OF  THE  ELECTION  LAW. 

The  prosecution  of  alleged  violations  of  the  Election  Law  has 
been  conducted  entirely  from  the  New  York  bureau,  and  as  it  is 
fully  covered  in  the  report  of  the  New  York  deputy,  which  is 
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attached  hereto,  I  will  not  enter  into  it  in  detail  here  further  than 
to  point  out  that  an  onerous  amount  of  work  was  entailed  in  the 
investigation  of  the  charges  and  presenting  the  evidence  to  the 
grand  jury,  and  trying  the  cases  in  which  indictments  were  found. 
Upwards  of  six  hundred  cases  were  examined,  indictments  were 
found  against  ninety-four  persons  by  different  grand  juries,  and 
thirty-nine  defendants  were  either  convicted  or  pleaded  guilty. 

MISCELLANEOUS  LITIGATED  CASES. 

It  may  be  interesting  to  touch  very  briefly  upon  some  of  the 
more  important  litigated  cases  which  have  been  conducted  during 
the  past  year. 

Semi-monthly  Pay  Law. 

In  the  cases  brought  by  the  steam  railroads  to  test  the 
constitutionality  of  the  Semi-monthly  Pay  Law  and  its  applica- 
tion to  such  companies,  the  State  has  been  so  far  successful  in 
having  the  validity  of  the  law  sustained  in  the  courts.  Upon 
assuming  office,  I  found  that  eight  railroads  had  instituted  pro- 
ceedings to  restrain  the  Commissioner  of  Labor  from  enforcing 
the  law.  To  these  complaints  the  former  Attorney-General  had 
filed  demurrers.  .  After  examining  the  cases  I  became  convinced 
that  it  would  be  unsafe  to  proceed  to  the  higher  courts  upon  these 
demurrers  because  of  the  fact  that  they  admitted  material  allega- 
tions in  the  complaints,  which  would  handicap  any  attempt  to  sus- 
tain the  constitutionality  of  the  law.  Therefore  motion  papers 
were  prepared  for  permission  to  withdraw  these  demurrers  and  file 
answers  instead.  After  serving  these  papers,  the  various  com- 
panies consented  to  allow  such  action  to  be  taken  and,  accordingly, 
answers  were  filed  on  behalf  of  the  Commissioner  of  Labor,  put- 
ting in  issue  the  material  facts  alleged  in  the  complaints.  In 
order  to  expedite  the  final  determination  of  the  question  negotia- 
tions were  had  with  the  attorneys  for  two  companies,  the  New 
York  Central  and  the  Erie,  whose  cases  were  to  be  carried  up  as 
test  cases,  and  we  succeeded  in  stipulating  all  the  facts  necessary 
for  a  proper  determination  of  the  questions  of  law. 

One  of  the  main  grounds  of  the  attack  on  the  constitutionality 
of  the  law  was  that  the  penalties  which  they  provided  were  cumu- 
lative, applying  to  each  separate  failure  to  pay  each  separate 
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employe.  Another  was  that  the  statute  attempted  to  limit  the 
defenses  which  could  be  set  up  by  a  company  in  an  action  to  re- 
cover these  penalties.  Both  of  these  grounds  were  so  strong  that 
I  prepared  amendments  to  the  law  eliminating  them,  providing, 
that  each  failure  to  pay  all  the  employes  should  constitute  but 
one  offense,  and  making  that  offense  punishable  by  a  fine  suffi- 
cient to  act  as  a  deterrent.  The  same  amendment  also  eliminated 
the  limitation  of  defenses,  which  could  be  pleaded.  Both  of  these 
bills  were  passed  by  your  honorable  body  and  became  laws  by  the 
signature  of  the  Governor  the  day  before  the  test  cases  were  sub- 
mitted to  the  court. 

The  trial  court  sustained  the  constitutionality  of  the  law,  writ- 
ing an  elaborate  opinion,  From  this  decision  the  railroads 
appealed  to  the  Appellate  Division  and  that  court  affirmed  the 
decision  of  the  lower  court,  two  justices  dissenting.  Appeals  have 
been  taken  to  the  Court  of  Appeals,  and  I  hope  that  within  a 
short  time  that  court  will  have  passed  upon  the  questions. 

In  these  cases,  as  in  the  Jamaica  Water  Supply  case,  because  of 
the  importance  of  the  questions  involved  I  personally  conducted 
the  proceedings  and  argued  the  questions  of  law. 

Eight-hour  Telegraphers'  Law. 

Another  case  involving  the  Labor  Law  is  that  known  as  the 
Eight-hour  Telegraphers'  Law  case,  in  which  the  Erie  Bailroad 
Company  is  contesting  the  constitutionality  of  the  statute  limiting 
the  hours  of  block  signal  operators  to  eight.  I  personally  argued 
this  appeal  in  the  Appellate  Division,  Second  Department,  which 
sustained  the  proposition  that  the  law  was  a  valid  exercise  of  the 
police  power,  but  held  that  it  had  been  superseded  by  the  Federal 
Nine-hour  Law.  From  this  decision  an  appeal  has  been  taken  to 
the  Court  of  Appeals. 

I  have  already  spoken  in  connection  with  the  Special  Franchise 
Tax  cases  of  the  decision  of  the  Court  of  Appeals  in  the  Jamaica 
Water  Supply  case. 

Ouster  of  President  of  Borough  of  Manhattan. 

One  of  the  most  important  cases  in  the  office  during  the  past 
year  was  that  brought  by  the  former  Attorney-General  against 
John  F.  Ahearn,  to  oust  him  from  the  office  of  president  of  the 
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Borough  of  Manhattan,  New  York  city,  from  which  he  had  been 
removed  by  the  Governor.  After  such  removal  he  was  re-elected 
and  the  principle  involved  in  the  decision  was  therefore  an  ex- 
tremely important  one  in  reference  to  the  power  of  the  Governor 
in  such  cases.  I  took  the  position  that  the  removal  by  the  Gov- 
ernor could  not  be  invalidated  by  an  immediate  re-election  by  the 
board  of  aldermen,  which  would  render  the  statute  little  better 
than  a  farce.  My  predecessor  had  been  defeated  in  the  trial  court  • 
and  judgment  had  been  entered  ordering  the  dismissal  of  the  com- 
plaint. An  appeal  had  been  taken  from  this  judgment  but  the 
notice  of  argument  had  been  withdrawn  after  being  served  and  no 
steps  had  been  taken  to  press  the  matter.  I  immediately  noticed 
the  case  for  argument  in  the  First  Department,  where  it  was 
argued  in  February.  In  March  the  Appellate  Division  handed 
down  a  decision  reversing  the  judgment  and  sustaining'  the  posi- 
tion of  the  State.  Leave  to  appeal  to  the  Court  of  Appeals  was 
granted  and  the  appeal  there  was  argued  in  June,  1909,  that  court 
handing  down  a  decision  in  October  last  affirming  the  decision  01 
the  Appellate  Division.  After  this  decision  final  judgment  was 
entered  and,  although  the  defendant  appealed  from  this  judgment, 
I  am  informed  that  after  December  9,  1909,  he  did  not  exercise 
the  functions  of  the  office  of  president  of  the  borough  and  his  term 
of  office  expired  on  the  31st  day  of  that  month. 

American  Ice  Company. 

Two  extremely  important  cases  in  which  there  has  been  wide- 
spread interest  were  the  cases  brought  against  the  American  Ice 
Company.  One  of  these  was  a  civil  action  for  violation  of  the 
Anti-Monopoly  Laws,  asking  for  a  permanent  injunction  restrain- 
ing the  defendant  from  carrying  out  certain  contracts  alleged  to 
have  been  made  in  violation  of  these  laws,  and  restraining  it  from 
further  preventing  competition  in  the  supply  and  sale  of  ice.  The 
complaint  also  asked  for  the  revocation  of  the  certificate  of  au- 
thority granted  the  defendant,  which  is"  a  foreign  corporation,  to 
do  business  in  the  State  of  New  York.  The  defendant  in  this 
action  moved  for  an  order  striking  out  many  allegations  of  the 
complaint  on  the  ground  that  the  acts  set  forth  were  barred  by 
the  statute  of  limitations,  and  directing  that  certain  other  allega- 
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tions  be  made  more  definite  and  certain.  This  motion  was 
granted  by  the  lower  court,  but  on  appeal  reversed  by  the  Appel- 
late Division,  which  sustained  my  position  that  all  the  acts  were 
part  of  a  continuing  conspiracy,  and  therefore,  relevant.  This 
decision  will  greatly  strengthen  the  position  of  the  State  on  the 
trial.  The  complaint  comprises  forty-six  printed  pages  and 
alleges  the  making  of  a  large  number  of  illegal  contracts  and 
agreements  covering  a  period  of  nearly  ten  years. 

The  second  case  was  the  criminal  prosecution  against  this  same 
defendant  for  a  violation  of  the  same  law.  The  indictments  were 
found  upon  substantially  the  same  facts  set  forth  in  the  complaint 
in  the  civil  case.  Although  the  former  district  attorney  of  New 
York  county  had  not  deemed  this  evidence  sufficient  to  secure  an 
.indictment,  it  seemed  to  me  that  it  showed  the  commission  of  a 
crime  and  I  therefore  took  steps  to  push  the  matter  vigorously.  I 
continued  James  W.  Osborne,  who  was  familiar  with  the  facts,  as 
special  deputy  to  assist  in  the  prosecution,  and  after  a  trial  lasting 
about  ten  weeks  the  jury  brought  in  a  verdict  of  guilty.  This  is 
the  first  criminal  prosecution  under  cur  anti-monopoly  law  and  its 
successful  outcome  is  not  only  extremely  gratifying  but  also  of 
vast  importance  to  the  people  of  the  State. 

Thaw  Case. 

Another  case  which  excited  widespread  public  attention  was  the 
application  of  Harry  K.  Thaw  for  a  writ  of  habeas  corpus  to  pro- 
cure his  discharge  from  the  Matteawan  State  Hospital.  As  is 
well  known,  he  was  committed  to  this  institution  after  being 
acquitted  of  the  crime  of  murder  on  the  ground  of  insanity.  Since 
such  commitment  he  has  made  numerous  attempts  to  be  released 
on  the  ground  that  he  has  regained  his  sanity.  In  this  proceeding 
the  matter  was  gone  into  at  great  length  before  Mr.  Justice  Mills. 
The  district  attorney  of  New  York  county,  who  had  conducted  the 
prosecution  of  Thaw,  joined  with  me,  rendering  able  service.  After 
a  careful  consideration  of  all  the  evidence  submitted,  Mr.  Justice 
Mills  remanded  Thaw  to  Matteawan. 

Corporation  Tax  Gases. 

A  number  of  important  tax  cases  have  been  argued  during  the 
year.  The  Court  of  Appeals  sustained  the  position  of  the  depart- 
ment in  the  proceedings  brought  by  the  Vandervoort  Realty  Corn- 
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pany  against  the  Comptroller  to  set  aside  the  franchise  tax  levied 
against  the  company,  on  the  ground  that  it  was  not  engaged  in 
business  or  employing  its  capital  within  the  State,  and  as  a  result 
of  this  decision,  the  effect  of  the  Fort  George  case,  formerly  de- 
cided by  that  court,  in  which  it  was  held  that  a  realty  company 
was  not  subject  to  the  tax,  has  been  greatly  limited. 

Another  case  of  great  importance,  which,  however,  has  not  yet 
been  passed  upon  by  the  Court  ^  of  Appeals,  is  the  proceeding 
brought  by  the  New  York  Mail  &  Newspaper  Transportation 
Company  to  review  the  determination  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  it,  under  section  182  of  the  Tax  Law. 
The  question  here  involved  is  whether  the  tax  should  be  measured 
by  the  par  value  of  the  stock  of  the  company  or  whether  it  should 
be  based  upon  the  assessed  value  of  such  stock.  The  Comptroller 
assessed  it  on  the  former  basis,  on  the  ground  that  the  amendment 
of  the  law  in  1906  prescribed  that  measure  for  the  tax  when  no 
dividends  are  declared.  This  view  was  sustained  by  the  Appel- 
late Division  and  the  company  has  now  appealed  to  the  Court  of 
Appeals. 

Criminal  Gases  —  Oswego  County. 

On  April  23,  1909,  I  was  required  by  the  Governor  to  attend 
before  the  Supreme  Court  in  Oswego  county  and  conduct  certain 
criminal  actions  there  pending.  These  were  nine  indictments  — 
four  against  the  ex-county  treasurer  for  misappropriation  of 
moneys,  under  section  472  of  the  Penal  Code;  three  against  ex- 
sheriffs  for  presenting  false  claims  for  audit  and  two  against  an 
ex-deputy  sheriff  for  the  same  crime.  These  indictments  had 
been  found  by  the  grand  jury  on  October  30,  1908. 

I  designated  as  special  deputy  for  the  prosecution  of  these  in- 
dictments, Daniel  V.  Murphy,  formerly  first  assistant  district 
attorney  of  Erie  county,  who,  from  his  experience,  ability  and 
political  and  personal  disinterestedness  was  peculiarly  fitted  for 
the  position.  I  also  secured  from  the  presiding  justice  of  the 
Appellate  Division,  fourth  department,  the  designation  of  a  special 
adjourned  term  of  the  Supreme  Court  to  be  held  at  Pulaski, 
Oswego  county,  before  Mr.  Justice  Coman  of  Madison  county. 
Three  of  these  cases,  being  typical  of  all  and  resting  upon  much 
the  same  evidence  as  the  others,  were  tried,  the  result  in  each  case 
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being  a  verdict  of  acquittal  by  the  jury.  Mr.  Murphy  then  re- 
ported to  me,  pointing  out  the  fact  that  these  cases  were  the 
strongest  and  that,  in  his  judgment,  it  would  be  futile  to  under- 
take to  secure  a  conviction  in  any  of  the  others.  To  three  of  the 
indictments  demurrers  had  been  filed.  Two  of  these  demurrers 
were  allowed  by  the  court  and  thereupon,  under  my  authorization, 
Mr.  Murphy  moved  for  dismissal  of  the  remaining  indictments  in 
these  actions.  The  court  concurred  with  him  in  advising  that  he 
be  authorized  to  take  this  action. 

As  a  result  of  the  disclosures  of  these  investigations  and  trials, 
the  illegal  practices  which  had  been  formerly  followed  in  this 
county  were  stopped  and  the  trials  therefore  had  a"  salutary  effect , 
upon  the  conduct  of  officials,  notwithstanding  the  acquittals. 

Gamaliel  G.  St.  John  as  Executor  and  Trustee  under  the  Will 
of  Wallace  C.  Andrews,  Deceased,  against  Andrews 
Institute  for  Girls  and  Others. 

This  case  involved  the  validity  of  a  bequest  made  by  the  de- 
cedent in  trust  for  the  founding  of  a  school  for  girls  at  Wil- 
loughby,  Ohio.  The  residuary  estate,  in  the  event  that  this  trust 
failed,  Mas  left  to  the  Smithsonian  Institute  which,  therefore, 
contested  the  validity  of  the  trust.  Under  the  statute,  it  was  my 
duty  to  defend  this  trust  and  I  therefore  participated  in  the  argu- 
ment in  the  United  States  Supreme  Court,  filing  a  brief  in  favor 
of  its  validity  and  against  the  claim  of  the  Smithsonian  Institute. 
That  court  handed  down  its  decision  affirming  the  validity  of  the 
trust. 

Land  Department. 

During  the  past  year  this  department  has  examined  107  appli- 
cations under  the  Public  Lands  Law  and  sundry  acts,  for  the 
Commissioners  of  the  Land  Office.  The  greater  part  of  these 
were  for  grants  of  land  under  the  navigable  waters  of  the  State 
by  riparian  owners.  The  present  legislative  policy  not  to  release 
escheated  lands  by  special  acts,  and  to  compel  such  applicants  to 
furnish  evidence  bearing  on  the  merits  of  each  petitioner's  claim 
to  the  Land  Board  has  largely  increased  the  number  of  such  cases 
coming  before  the  board.  Sales  of  abandoned  canal  lands  are 
also  under  the  jurisdiction  of  said  board.     The  Attorney-General 
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being  the  legal  adviser  of  the  board  and  the  chairman  of  its  stand- 
ing committee  on  the  hearing  of  remonstrances  to  water  grant 
applications,  hears  all  contested  cases  and  furnished  opinions  on 
the  above  and  many  other  special  matters  which  are  referred  to 
him. 

Surrogate's  citations  in  the  cases  of  181  decedents  dying  leav- 
ing no  known  heirs  were  served  on  me  pursuant  to  the  Code  of 
Civil  Procedure  in  proceedings  for  the  probate  of  wills  and  appli- 
cations for  grants  of  letters  of  administration.  All  of  these  mat- 
ters are  thoroughly  investigated  in  order  to  protect  the  interest  of 
the  State. 

In  addition  to  examination  of  titles  of  lands  appropriated  for 
the  barge  canal  which  will  be  referred  to  elsewhere,  this  depart- 
ment has  examined  during  the  past  year  the  titles  to  seventy-six 
other  parcels  of  real  estate  acquired  by  the  State  for  sites  for  hos- 
pitals, agricultural  schools,  armories  and  other  institutions,  at  a 
cost  of  over  $300,000. 

Barge  Canal  Titles. 

Up  to  January  1,  1910,  1,986  permanent  appropriations  of 
lands  and  property  had  been  made  by  the  State  in  the  work  of 
constructing  and  enlarging  the  barge  canal.  Of  this  number  83G 
owners  have  furnished  to  me  abstracts  of  titles  covering  the  appro- 
priated lands.  During  the  four  years  immediately  preceding 
January  1,  1909,  212  of  these  titles  had  been  examined  and 
accepted  by  the  State,  while  during  the  year  just  closed  190  titles 
have  been  examined,  certified  and  approved.  During  the  same 
period  of  time  324  new  titles  were  certified  to  this  office  and  there 
were  on  December  31,  1909,-  434  unfinished  titles  to  be  examined 
or  in  process  of  examination. 

•  Prior  to  June  1,  1909,  there  was  only  one  title  examiner  con- 
nected with  this  office  and  titles  were  sent  out  to  be  examined  by 
lawyers  throughout  the  State.  On  June  1,  1909,  under  the  ap- 
propriation made  by  your  honorable  body,  to  which  I  have  already 
referred,  I  engaged  four  expert  title  examiners,  and  in  the  seven 
months  143  titles  were  approved,  representing  property  valued  at 
about  $638,000.  The  payment  of  the  awards  or  contract  pr^ce 
for  this  property  stops  the  running  of  interest  upon  this  amount 
against  the  State. 
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I  consider  the  new  arrangement  by  which  the  examination  of 
these  titles  is  done  entirely  by  my  own  department  and  under  my 
immediate  supervision  a  vast  improvement  over  the  earlier  prac- 
tice of  having  them  examined  at  various  places  throughout  the 
State  and  by  local  attorneys  about  whose  qualifications  it  was,  of 
course,  difficult  to  secure  accurate  information. 

The  titles  which  have  to  be  passed  in  connection  with  this  work 
present  very  unusual  difficulties,  most  of  them  covering  land  in 
the  country  and  involving  complicated  and  indefinite  descriptions. 
Mortgages  that  have  been  paid  off  have  frequently  not  been  dis- 
charged of  record,  and  in  many  instances  deeds  are  lost.  It  be- 
comes necessary  therefore,  to  do  more  than  simply  examine  the 
title.  The  State  wishes  to  take  the  land  and  in  order  to  see  that 
the  proper  person  is  paid  the  State  must  perfect  the  title.  A 
great  deal  of  work  is  required  for  this  purpose,  including  the 
securing  of  affidavits,  deeds,  proof  of  heirship  and  many  other 
matters.  I  recognize  that  it  is  a  great  hardship  to  the  owners  of 
the  property  which  has  been  taken  to  delay  the  payment  of  their 
awards,  but  in  many  cases  it  is  unavoidable  because  of  the  de- 
fective titles. 

It  is  expected  that  approximately  1,500  more  permanent  appro- 
priations for  this  work  will  be  made.  It  will  readily  be  seen, 
therefore,  that  the  examination  of  these  titles  will  continue  to  be 
an  important  duty  of  this  office  for  two  or  three  years  to  come. 
I  have  already  referred  to  the  fact  that  the  State  Civil  Service 
Commission  classified  these  appointees  in  the  competitive  class 
and  that  the  later  appointments  have  been  made  from  lists  cer- 
tified to  me  by  the  Commission  after  competitive  examination. 
It  is  imperative,  as  I  have  already  pointed  out  in  communications 
to  the  Finance  and  Ways  and  Means  Committees  respectively, 
that  an  adequate  appropriation  for  this  work  be  continued  if  the 
congestion  of  previous  years  is  to  be  avoided  and  this  important 
adjunct  of  the  work  of  constructing  the  barge  canal  be  efficiently 
carried  through. 

Opinions. 

One  of  the  most  important  duties  of  the  department  consists  in 
the  legal  advice  which  I  am  called  upon  from  time  to  time  to  give 
various   State  officers  and  departments.     During  the  past  year 
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this  work  has  enormously  increased  and  a  number  of  the  opinion 
have  been  of  particular  importance.  The  fact  that  almost  all  of 
these  requests  come  in  the  form  of  ex  parte  statements  from  the 
officer  or  department  requesting  the  opinion  makes  the  duty  of 
passing  upon  the  questions  presented  one  of  peculiar  difficulty. 
Before  a  court,  both  sides  are  represented  and  able  counsel  present 
both  the  facts  and  the  law  which  in  their  judgment  sustain  their 
respective  positions.  From  the  very  nature  of  the  case  this  sort 
of  assistance  is  impossible  in  most  instances,  but  I  have  made  it 
a  praetice,  so  far  as  possible,  to  notify  the  persons  holding  diverse 
views  or  their  counsel,  for  the  purpose  of  securing  a  comprehen- 
sive statement  of  their  attitude.  In  this  way  I  have  endeavored 
to  get  both  sides  of  each  controversy,  or  all  the  facts,  and  thus 
avoid  mistakes,  which  would  otherwise  oftentimes  occur. 

During  the  year  312  opinions  were  rendered  by  this  depart- 
ment, a  number  greatly  in  excess  of  that  in  any  previous  year. 
The  nearest  approach  to  it  was  in  1908,  when  192  opinions  were 
rendered,  and  that  was  a  far  greater  number  than  had  been  given 
in  any  other  year. 

Several  opinions  of  particular  importance  were  rendered  to  the 
Governor.  The  first  was  in  connection  with  the  return  of  certain 
city  bills  from  New  York  city,  by  the  Mayor,  with  his  approval. 
I  advised  that  the  bills  were  not  transmitted  to  the  Mayor  until 
actually  received  by  him  and  that  therefore  they  were  returned 
by  him  to  the  Governor  in  time  and  could  be  acted  upon  by  him. 
The  second  opinion  to  the  Governor  was  regarding  his  power  to 
appoint  a  successor  to  the  late  Comptroller,  Charles  H.  Gaus. 
This  department  advised  that  the  power  of  appointment  existed 
and  that  the  appointee  would  hold  until  January  1,  1911.  An- 
other opinion  of  considerable  interest,  was  that  in  which  the  rights 
of  the  Oneida  tribe  of  Indians  were  traced  under  the  treaty  of 
1788.  It  was  pointed  out,  through  the  successive  treaties  between 
that  tribe  and  the  State,  that  their  right  to  annuities  had  been 
satisfied  by  payment  in  full,  disallowing  a  claim  made  on  behalf  of 
the  tribe.  I  also  advised  the  Governor  in  reference  to  the  pro- 
cedure to  abate  the  smoke  nuisance  caused  on  Staten  Island,  Rich-' 
mond  county,  by  the  smoke,  fumes  and  noxious  vapors  driven 
across  the  Kill  von  Kull  from  various  manufacturing  plants  in  the 
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State  of  New  Jersey.  The  Commissioner  of  Health  had  pre- 
viously made  careful  examinations  and  inquiries  which  led  him  to 
find  as  a  fact  that  these  fumes  and  gases  constituted  a  public  nui- 
sance, and  I  advised  that  they  could  be  abated  by  a  suit  against 
the  corporations  upon  which  service  could  be  obtained,  in  the 
courts  of  this  State,  and  against  foreign  corporations  by  an  orig- 
inal bill  in  equity  in  the  United  States  Supreme  Court. 

At  the  opening  of  my  term  a  very  careful  opinion  was  prepared 
for  the  Highway  Commission  as  to  the.  interpretation  of  the  new 
Highway  Law,  which  was  printed  and  widely  distributed  through- 
out the  State,  showing  the  way  in  which  the  new  law  was  to  be  put 
in  operation  and  the  new  town  and  county  superintendents  chosen. 
I  also  advised  the  Highway  Commission  that  where  the  improve- 
ment of  roads  caused  a  change  of  grade,  the  expense  of  conforming 
street  railway  tracks  to  the  grade  must  be  borne  by  the  company 
and  was  not  a  proper  charge  against  the  State.  A  large  number 
of  opinions  respecting  particular  roads  were  also  rendered,  as  the 
schedule  shows. 

To  the  Superintendent  of  Insurance  a  number  of  opinions  were 
written,  one  of  the  most  far-reaching  being  that  in  which  the  de- 
partment advised  that  the  amendment  adding  section  63  to  the 
Insurance  Law  brought  Lloyds  Association  and  co-operative  and 
fraternal  insurance  companies  under  the  supervision  of  the  Super- 
intendent so  that  he  could  take  possession  of  their  business  in  case 
they  violated  the  law. 

To  the  Superintendent  of  Prisons  an  opinion  was  rendered  in 
the  matter  of  the  power  of  the  court  to  stay  the  execution  of  a  con- 
victed murderer.  William  Jones,  who  had  been  convicted  of 
murder  in  the  first  degree  and  whose  conviction  had  been  con- 
firmed by  the  Court  of  Appeals,  obtained  an  order  from  the 
Supreme  Court  for  a  stay  of  execution,  pending  motion  for  a  new 
trial.  It  was  pointed  out  that  this  order  was  in  reality  a  reprieve 
and  that  under  the  Constitution  only  the  Governor  had  the  power 
to  grant  such  relief. 

A  number  of  opinions  were  rendered  to  the  State  Board  of  Tax 
Commissioners  which  were  of  interest  to  various  localities  through- 
out the  State.  It  was  held  that  where  a  farm  lies  in  two  towns 
and  a  railroad  or  electric  power  company  right  of  way  bisects  it, 
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it  is  hot  to  be  regarded  as  in  two  towns  for  the  purposes  of  assess- 
ment, but  the  town  in  which  the  owner  lives  and  has  his  dwelling 
house  is  entitled  to  the  entire  tax.  Various  opinions  regarding 
the  computation  of  the  mortgage  tax  were  also  rendered. 

Some  of  the  most  important  opinions  had  to  do  with  the  barge 
canal  improvement.  The  department  advised  that  the  title  to 
lands  for  this  improvement  vested  in  the  State  in  the  service  of 
the  map  and  that  the  lands  were  thereafter  exempt  from  taxation. 
I  also  advised  the  State  Engineer  that  whenever  in  the  construc- 
tion of  the  canal  surplus  water  became  available  for  power  or  other 
commercial  purposes,  it  was  his  duty  to  design  the  structures  so  as 
to  properly  conserve  such  waters  for  such  purposes  under  the  abso- 
lute control  of  the  State.  This  opinion  should  have  a  far-reaching 
effect  in  the  development  of  the  natural  resources  of  the  State 
along  the  line  of  the  barge  canal.  By  another  opinion  the  State 
Engineer  was  advised  that  the  State  has  the  right  to  improve  the 
navigation  of  navigable  streams  within  this  State  by  canalization 
without  being  required  to  pay  compensation  for  the  removal  or 
alteration  of  such  bridges  or  other  structures  as  to  interfere  with 
the  improvement.  Along  the  same  lines  the  Superintendent  of 
Public  Works  was  advised  that  the  canal  officials  'had  the  right  to 
compel  municipalities  maintaining  sewers  discharging  into  canal- 
ized streams  to  provide  some  other  means  of  sewage  disposal  in 
case  these  sewers  interfered  with  navigation  or  damaged  the  canal 
structures.  This  question  is  one  of  very  great  interest  to  a  large 
number  of  municipalities  located  on  the  route  of  the  new  barge 
canal  and  should  receive  immediate  attention  by  all  these  cities 
and  villages.  All  of  these  opinions  involve  a  large  amount  of 
money  and  necessarily  have  an  important  effect  on  the  policy  and 
work  of  the  State  in  this  particular  improvement. 

A  number  of  other  opinions  of  interest  were  also  rendered  dif- 
ferent officers.  This  department  had  previously  held  that  a  mar- 
riage could  not  be  celebrated  except  in  the  town  or  city  where  the 
marriage  license  was  issued.  As  the  statute  did  not  contain  any 
such  limitation,  I  gave  it  as  my  opinion  that  under  the  law  the 
license  must  be  secured  where  the  woman  to  be  married  resides, 
if  she  is  a  resident  of  the  State,  and  that  it  is  only  if  she  is  a  non- 
resident that  it  must  be  obtained  from  the  town  or  citv  clerk  of  the 
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place  where  the  marriage  is  to  be  solemnized.  In  the  case  of  resi- 
dents of  the  State  the  marriage  may  be  performed  in  any  place 
within  the  State. 

An  opinion  was  rendered  to  the  State  Treasurer  pointing  out 
that  inasmuch  as  the  legislature  has  prescribed  the  manner  in 
which  the  State  Treasurer  shall  deposit  State  moneys  in  desig- 
nated depositories,  the  usual  rule  of  strict  personal  liability  of  a 
public  officer  having  the  custody  of  public  funds  does  not  apply, 
and  that  he  would  not,  therefore,  be  personally  liable  for  the  safe- 
keeping of  the  State  moneys  deposited  in  State  banks. 

An  opinion  of  some  importance  was  rendered  the  State  Treas- 
urer in  which  it  was  held  that  the  proposed  plan  of  the  Comp- 
troller to  issue  warrants  and  have  checks  drawn  payable  to 
the  head  of  each  department  or  branch  of  the  public  service  sep- 
arately each  month  for  an  amount  equal  to  the  aggregate  salaries 
of  the  various  persons  employed  in  the  respective  departments,  to 
be  distributed  by  the  head  of  each  department,  was  not  authorized 
by  law  as  it  contemplated  taking  away  from  the  constitutional 
fiscal  officers  of  the  State  the  responsibility  for  the  disbursement 
of  the  State's  money. 

A  number  of  opinions  were  likewise  rendered  the  Commis- 
sioner of  Labor,  one  of  which  sustained  the  constitutionality  of 
the  provision  requiring  dealers  in  convict-made  goods  to  obtain  a 
license,  and  another  of  which  defined  the  extent  of  the  eight-hour 
law,  pointing  out  that  it  applied  to  independent  contractors  within 
the  State  or  municipality  and  to  work  done  within  the  borders  of 
the  State,  even  though  in  the  waters  of  Lake  Ontario  and  within 
the  admiralty  jurisdiction  of  the  United  States. 

Hearings. 

During  the  year  a  number  of  hearings  have  been  held  before 
me  or  my  deputies  upon  applications  for  permission  to  commence 
proceedings.  A  detailed  schedule  showing  the  number  of  these 
hearings  appears  in  the  summary  annexed  to  this  report  and  the 
opinions,  which  were  written  in  all  those  determined,  will  be 
printed  among  the  other  opinions  published  in  connection  with 
this  report. 
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Comptroller's  Department. 

The  work  performed  by  this  office  for  the  Comptroller's  depart- 
ment has  largely  increased  over  preceding  years.  The  number  of 
bonds  and  other  instruments  which,  under  the  law,  require  the 
approval  of  the  Attorney-General,  has  largely  increased,  and  this 
work,  together  with  numerous  other  questions  presented  from  the 
Comptroller's  department,  is  sufficient  in  volume  to  keep  almost 
the  entire  time  of  one  of  my  deputies  engaged.  The  present 
Comptroller  has  suggested,  and  with  this  suggestion  I  am  in  full 
accord,  that  to  afford  greater  facility  in  handling  this  work  and 
also  to  enable  his  department  to  have  an  attorney  for  consultation 
upon  the  numerous  other  questions  constantly  arising  which  are 
not  of  sufficient  importance  to  require  a  formal  ruling  from  me, 
it  would  be  well  for  me  to  have  a  deputy  whom  I  could  specially 
assign  to  him  for  this  purpose.  I  will  speak  of  this  again  with 
my  suggestions  for  additional  legislation. 

Suggested  Changes. 

From  my  experience  throughout  the  year  I  have  become  con- 
vinced of  the  necessity  for  several  changes  in  the  laws  of  the  State 
with  which  I  have  come  in  contact.  Most  of  these  I  have  taken 
up  with  the  various  State  officers  or  departments  interested  by 
whom  the  legislation  will  be  requested,  and  I  will  not,  therefore, 
make  any  suggestions  in  connection  with  them  here.  There  are 
three  questions,  however,  upon  which  I  feel  your  honorable  body 
should  take  definite  action  and  to  which  I  wish  to  call  your 
attention. 

The  first  of  these  is  in  reference  to  the  policy  of  ensuring  in 
some  more  comprehensive  degree  the  stability  of  the  legal  force  in 
this  office.  I  have  already  pointed  out  at  the  outset  of  this  report 
that  the  first  step  in  a  general  policy  in  this  direction  was  taken 
during  the  year  by  the  action  of  the  State  Civil  Service  Commis- 
sion in  classifying*  in  the  competitive  class  all  those  deputies  in 
my  department  receiving  less  than  $3,000  per  annum.  In  this 
way  those  legal  assistants  are  placed  on  the  same  footing  in  regard 
to  tenure  as  other  clerks  in  the  office  and  the  probable  result,  if  the 
classification  is  maintained,  will  be  that  they  will  continue  to  hold 
their  positions  in  spite  of  changes  in  the  head  of  the  office. 
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I  cannot  too  strongly  emphasize  the  necessity  of  having  some  of 
the  legal  assistants  of  the  Attorney-General  hold  over  from  one 
administration  to  the  next.  When  I  assumed  office  all  the  lawyers 
of  the  previous  administration  (with  the  exception  of  two,  who 
for  years  have  been  under  the  civil  service)  had  gone  out  with  my 
predecessor.  The  result  was  that  I  found  my  own  time  and  that 
of  my  newly  appointed  deputies  largely  consumed  for  the  first 
month  or  two  with  learning  the  status  of  the  various  cases. in 
which  the  State  was  interested.  The  questions  of  law  which  are 
raised  in  most  of  these  cases  are  not  questions  with  which  the  ordi- 
nary practicing  attorney  is  familiar,  and  my  force,  therefore,  was 
doubly  handicapped  by  being  compelled  to  familiarize  themselves, 
both  with  the  statutes  and  with  the  facts  involved  in  many  pending 
cases.  Of  the  two  civil  service  attorneys  to  whom  I  have  referred, 
one  was  the  land  clerk,  having  charge  of  the  examination  of  titles, 
and  the  other,  the  assistant  to  the  deputy  in  charge  of  the  court  of 
claims  litigations.  In  the  vast  mass  of  litigation,  therefore,  there 
was  no  one  holding  over  from  the  last  administration  familiar 
with  the  facts  and  the  questions  of  law  involved.  This,  as  I  un- 
derstand, has  been  the  situation  confronting  each  of  the  newly 
elected  Attorneys-General  for  the  last  four  or  five  administrations. 
I  appointed  two  of  the  deputies  of  the  previous  administration,  to 
return  shortly  after  the  commencement  of 'my  term,  to  assist  me 
for  several  months,  and  the  information  which  they  possessed  of 
pending  cases  showed  the  value  of  permanent  appointees  occupy- 
ing such  positions. 

The  classification  made  by  the  Civil  Service  Commission  is,  so 
far  as  it  tends  to  secure  this  permanency,  a  step  in  the  right 
direction.  There  is,  however,  no  decision  of  the  courts  sustain- 
ing such  classification  and  there  is  some  ground  for  the  conten- 
tion that  the  deputies  of  the  Attorney-General,  who  are  them- 
selves lawyers,  cannot  properly  be  classified  in  the  competitive 
class  by  the  Civil  Service  Commission.  At  the  present  time,  the 
question  is  being  raised  in  the  courts  by  the  Corporation  Counsel 
of  the  city  of  Buffalo,  who  asserts  that  such  classification  is  illegal. 
It,,  therefore,  seems  to  me  that  the  better  course  to  pursue  would 
be  for  your  body  to  provide  that  a  number  of  the  deputies  or  as- 
sistant deputies  in  the  office  of  the  Attorney-General  be  appointed 
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for  a  definite  term,  in  such  a  way  that  every  two  years  the  terms 
of  a  certain  proportion  of  them  will  expire.  I  would  suggest  that 
this  term  be  made  six  years  and  that  it  be  applied  to  all  those 
deputies  or  assistants  receiving  salaries  of  $3,000  per  annum  or 
less.  The  beneficial  results  of  such  a  system  are  manifest.  In 
the  first  place,  it  would  enable  the  Department  to  secure  the  ser- 
vices of  a  better  class  of  men  than  are  willing  to  accept  appoint- 
ments at  those  salaries  for  the  short  term  of  two  years,  necessitat- 
ing, as  it  does,  almost  entire  neglect  of  their  own  practice  during 
that  time.  This  statement  is  not  based  on  my  own  experience, 
because  I  have  been  peculiarly  fortunate  in  securing  able  and  ex- 
perienced lawyers  to  accept  these  appointments,  but  I  realize  that 
in  the  long  run  the  department  could  not  expect  to  be  so  fortunate. 
In  the  second  place,  the  result  of  the  system  would  be  to  furnish 
an  incentive  to  the  appointees  to  render  themselves  indispensable 
•so  as  to  secure  reappointment  at  the  expiration  of  their  terms. 
Finally,  and  in  my  opinion,  most  vitally,  the  change  would  do 
away  with  the  element  of  instability  in  this  Department,  which 
every  previous  Attorney-General  admits  has  greatly  handicapped 
its  efficiency  and  multiplied  its  difficulties. 

The  more  important  positions,  involving  as  they  do,  a  larger 
element  of  responsibility,  and  personal  confidence,  should  con- 
tinue to  be  filled  by  personal  appointment  by  the  head  of  the  De- 
partment. 

The  second  change  which  I  suggest  is  in  reference  to  appeals 
from  interlocutory  orders  and  judgments  in  which  the  people  of 
the  State  are  interested.  My  experience  in  connection  with  the 
proceedings  brought  to  remove  Mr.  Ahearn  from  the  position  of 
borough  president  of  the  borough  of  Manhattan,  in  which,  by  ap- 
pealing from  the  interlocutory  judgment  and  so  having  the  tech- 
nical right  to  file  an  answer  and  appeal  again  after  the  Court  of 
Appeals  had  passed  upon  the  case,  the  defendant  succeeded  in 
actually  exercising  the  functions  of  his  office  until  within  a  few 
.  days  of  the  expiration  of  the  term  for  which  he  was  elected, 
illustrates  the  way  in  which  the  public  business  is  handicapped 
and  the  execution  of  decrees  and  orders  affecting  the  public  in- 
terest is  delayed  by  such  appeals. 
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Another  excellent  illustration  of  the  way  in  which  the  business 
yf  the  State  can  be  held  up  by  appeals  from  interlocutory  judg- 
ments and  orders  is  furnished  by  special  franchise  tax  litigations 
in  which  my#efforts  to  force  settlements  have  been  much  handi- 
capped by  many  corporations  through  the  facility  with  which 
appeals  from  interlocutory  orders  can  be  taken.  Many  of  the 
actions  are  at  the  present  time  held  up  pending  appeals  by  the 
o&rporations  from  orders  denying  their  motions  for  further  re- 
turns by  the  State  Board  of  Tax  Commissioners.  These  illus- 
trations and  many  others  which  might  be  mentioned  convince  me 
that  a  radical  change  in  the  law  governing  such  appeals  is  neces- 
sary. 

I  shall,  therefore,  present  to  your  honorable  body  a  proposed 
amendment  to  the  Code  of  Civil  Procedure,  providing  that  a 
practice  similar  to  that  in  criminal  cases  shall  prevail  where  the 
people  or  municipal  corporations  or  public  officers  are  a  party,  and 
that  appeals  from  interlocutory  orders  or  judgments  shall  not 
be  taken  separately  from  appeals  upon  the  merits  after  a  trial, 
except  in  cases  where  the  Attorney-General  or  other  attorney 
representing  the  State  or  municipal  corporation  or  public  officer 
consents  thereto. 

The  third  change  which  I  request  has  already  been  outlined. 
It  is  that  I  be  given  a  new  deputy  to  be  designated  to  act  in  the 
Comptroller's  office  under  my  supervision  and  control,  for  the 
purpose  of  expediting  the  transaction  of  business  of  that  De- 
partment, of  passing  upon  the  bonds  and  other  instruments  re- 
quired by  law  to  be  approved  by  me,  and  to  furnish  legal  advice 
and  counsel  in  the  ordinary  routine  matters  coming  before  that 
officer.  The  Comptroller  joins  with  me  in  this  recommendation, 
and  I  feel  that  it  would  be  to  the  advantage  of  both  Departments. 
Besides  the  benefits  already  pointed  out,  the  change  would  fur- 
nish this  Department  with  the  services  of  a  deputy  thoroughly 
familiar  with  the  procedure  and  the  precedents  in  the  office  of  the 
Comptroller  —  a  familiarity  which  would  be  of  great  assistance 
to  me  in  passing  upon  those  more  serious  questions  in  that  De- 
partment which  would  continue  to  come  before  me  for  my  opinion. 

I  cannot  conclude  this  report  without  expressing  my  apprecia- 
tion of  the  cordial  co-operation  and  effective  assistance  rendered 
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me  throughout  the  year  by  my  deputies  and  entire  office  force. 
Under  the  circumstances  surrounding  this  office  it  is  necessary  for 
me  to  rely  largely  upon  the  judgment,  ability,  and  discretion  of 
my  assistants  and  I  realize  fully  that  whatever  success  has  at- 
tended my  administration  is  largely  due  to  this  assistance.  I 
wish  particularly  to  commend  the  gratuitous  services  given  me  by 
.  Mr.  Goellet  Gallatin,  who  served  throughout  the  year  as  Deputy 
Attorney-General  in  my  New  York  office  without  compensation 
and  rendered  very  effective  and  conscientious  service. 

SUMMARY  OF  THE  BUSINESS  OF  THE  OFFICE  FOR 
THE  YEAR  1909. 

Money  recovered  for  the  State  during  the  year.  . .  .      $67,214  31 

Penalties  and  costs  in  actions  brought 
to  enforce  the  provisions  of  the  Agri- 
cultural Law $47,205  48 

Amount  received  in  satisfaction  of 
judgments  in  actions  brought  to  en- 
force the  provisions  of  the  Agricul- 
tural Law ,. .      4,795  49 

Amount  received  for  costs  on  appeal  in 
actions  brought  to  enforce  the  pro- 
visions of  the  Agricultural  Law.  ...  17  00 

All   other  moneys 15,196  34 

67,214  31 


Written  opinions  furnished  during  the  year  (ex- 
cluding numerous  communications,  formal  and 
informal) 312 

Abstracts  of  title  referred  to  the  office  for  examina- 
tion  , 400 

Number  of  violations  of  the  Agricultural  and  Pure 
Food  Laws,  referred  to  this  office  by  the  Agricul- 
tural Department 1,558 

Number  of  persons  indicted  for  violation  of  the 

Election  Laws 90 

Number  of  proceedings  instituted  to  review  the  de- 
termination of  the  State  Board  of  Tax  Commis- 
sioners   550 
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Applications  to  Land  Board 107 

Mortgage  foreclosure  suits  to  which  the  State  is  a 

party , 175 

Partition  actions  to  which  the  State  is  a  party.  . .  .  102 
Proceedings  in  Surrogates'    Courts  to  which    the 

State  is  a  party 181 

Certificates  of  incorporation  examined 75 

Quo  warranto  proceedings  and  other  similar  actions 

begun .- 18 

Applications  foi  leave  to  commence  actions  pre- 
sented  to    the  Attorney-General 32 

Hearings  had  upon  such  applications 24 

Number  of  claims  disposed  of  in  Court  of  Claims.  416 

Amount  claimed $4,777,406  57 

Amount  awarded 643,711  56 

Number  of  claims  dismissed  with  no  award 89 

Amount  of  Claims  dismissed $394,109  19 

Number  of  claims  disposed  of  in  1909  more  than 

in  1908 45 

Number  of  claims  disposed  of  in  excess  of  number 

filed ....■ 39 

Number  of  cases  argued  in  United  States  Supreme 

Court  for  year  1909 1 

Decided  in  favor  of  the  State 1 

Number  of  cases  argued  in  Court  of  Appeals. ...  12 

Decided  in  favor  of  the  State 2 

Modified 1 

Number  of  cases  argued  in  Appellate  Division. . .  31 

Decided  in  favor  of  the  State 18 

Undecided * 3 


Further  items  and  particulars  are  set  forth  in  the  schedules 
herewith  presented. 

Kespectf ully  submitted, 

EDWARD  K.  O'MALLEY, 

Attorney-General. 
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COURT  OF  CLAIMS  DEPARTMENT 

Outline  of  cases  pending  on  appeal  in  the  Court  of  Appeals, 
and  in  the  Appellate  Division  from  the  Court  of  'Claims,  and 
judgements  received  from  the  Court  of  'Claims. 

COURT  OF  CLAIMS.  1909 

377  claims  were  filed,  amount  claimed '. $4,498,959  24 

214  of  these  were  Barge  Canal  claims,  amount 

claimed 3,778,539  97 

416  claims  were  tried  and  disposed  of,   amount 

claimed * 4,777,406  57 

79  Barge  Canal  claims  were  tried : 

Amount  claimed 4,247,352  10 

Judgments  rendered  amounting  to.  .1, 499,339  09 

17  Barge  Canal  claims  in  which  judgments  have 

not  been  entered,  amounting  to 490,414  86 

400  judgments  received: 

Amount  claimed 4,650,749  91 

Amount  awarded 643,711  56 

329  of  these  were  canal  judgments: 

Amount  claimed , 616,766  23 

Amount  awarded  51,584  54 

58  were  Barge  Canal  judgments: 

Amount  claimed 3,806,386  81 

Amount  awarded   517,548  14 

13  were  other  than  canal  judgments*: 

Amount  claimed 230,952  12 

Amount  awarded 75,671  77 

89  claims  were  dismissed,  amount  claimed 394,109  19 


COURT  OF  CLAIMS  DEPARTMENT  —  IN  COURT  OF 

APPEALS 

Mary  W.  Burchard,  Appellant,  vs.  The  State  of  ISTew  York, 

Respondent. 

This  claim  was  filed  for  $4,500  permanent  appropriation  of 
land  in  Gates,  for  the  use  of  the  Barge  Canal,  and  depreciation 
of  balance  of  farm.     The  case  was  tried  at  Rochester,  May  27, 
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1907,  and  an  award  of  $8-57.56  awarded  claimant.  From  this 
judgment  claimant  appealed  to  the  Appellate  Division.  The 
judgment  of  the  'Court  of  Claims  was  reversed  by  the  Appellate 
Division  and  from  this  judgment  an  appeal  was  taken  to  the  Qouri 
of  Appeals,  where  the  appeal  was  dismissed. 


George  Burk  Ely,,  Appellant,  i^s.  The  State  of  New  York, 

Respondent. 
This  claim  was  filed  for  the  sum  of  $1,800  for  damage  to  land 
and  crops  in  Clay,  Onondaga  county,  by  reaaon  of  raising  the 
dam  at  Phoenix,  and  raising  the  waters  of  the  lakes  and  rivers. 
The  case  was  tried  at  Syracuse,  February  18,  1907,  and  a  judg- 
ment of  dismissal  rendered.  The  claimant  appealed  to  the  Appel- 
late Division,  where  the  judgment  of  the  Court  of  Claims  was 
affirmed.  From  the  decision  of  the  Appellate  Division  claimant 
appealed  to  the  Court  of  Appeals.  The  appeal  has  not  been 
argued. 


COURT  OF  CLAIMS  DEPARTMENT  —  IN  APPELLATE 

DIVISION 

Kobert    Earl,    as    Executor    of   Robert    Earl,    Deceased, 
Appellant,  vs.  The  Static  of  New  York,  Respondent. 

This  claim  was  filed  to  recover  the  sum  of  $27,000  for  balance 
of  salary  of  Roibert  Earl,  late  of  the  village  of  Herkimer,  as  Jus- 
tice of  the  Court  of  Appeals.  The  claim  was  tried  at  Utica, 
March  15,  1909,  and  a  judgment  rendered  by  the  Court  of  Claims 
for  tho  sum  of  $2,845.48.  From  this  judgment  the  claimant  has 
appealed  to  the  Appellate  Division.  The  case  has  not  been 
argued. 


Aloxzo  Burks,  Clara  G.  Burks,  Alonzo  Burks,  Rosalia  Inda, 
Veronica  Olszewska,  Appellants,  vs.  The  State  of  New 
York,  Respondent. 

The  above  claims  were  filed  for  personal  injuries  received  while 
riding  on  the  inclined  railway  at  the  Niagara  State  Reservation 
at  Niagara  Falls,  caused  by  the  breaking  of  a  cable  and  safety 
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device,  on  July  6,  190'7.  The  claims  were  all  tried  at  Buffalo  in 
June,  1909,  and  judgments  rendered  by  the  Court  of  Olaimsi 
against  the  State  in  each  of  the  claims.  From  these  judgments 
both  the  State  and  the  claimants  have  appealed  to  the  Appellate 
Division.    The  cases  have  not  been  argued.  - 


Fulton  Light,  Heat  and  Power  Company  and  Milton  J. 
Warner,  Appellants.,  vs.  The  State  of  Xew  York, 
Respondent. 

The  above  claim  was  filed  for  the  sum  of  $3,428,028.16  for 
the  permanent  appropriation  of  land,  riparian  rights  and  other 
damages  in  the  city  of  Fulton,  for  the  use  of  the  Barge  'Canal, 
under  chapter  147,  Laws  of  1903.  The  claim  was  tried  at  a  term 
of  the  Court  of  Claims  in  Albany  on  June  22,  1908.  On  Novem- 
ber 15,  1909,  a  judgment  was  entered  in  favor  of  the  claimants 
for  the  sum  of  $356,019.13.  From  this  judgment  both  the  State 
and  claimants  have  appealed  to  the  Appellate  Division.  The 
appeal  has  not  been  argued. 


Jane  B.  Johnson,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $2,357.55  for  damages  for  a 
permanent  appropriation  of  land  in  the  town  of  Whitehall,  for 
Barge  Canal  purposes.  The  claim  was  tried  and  a  judgment 
rendered  by  the  Court  of  Claims  for  the  sum  of  $569.65.  From 
this  judgment  the  claimant  has  appealed  to  the  Appellate 
Division.  The  appeal  has  not  been  argued. 


Albert  E.  Perkins  et  al,  Appellants,  vs.  The  State  of  New 
York,  Respondent. 

Two  claims  for  the  sum  of  $800  were  filed  'by  the  above  claim- 
ants, for  damages  to  real  estate  and  crops  in  the  town  of  Sullivan, 
Madison  county,  by  percolation  from  the  Erie  canal.     The  claims 
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were  tried  at  Utica  March  15,  1909,  and  judgment  of  dismissal 
rendered  by  the  'Court  of  Claims.  From  this  judgment  the  claim- 
ants, have  appealed  to  the  Appellate  Division.  The  appeals  have 
not  been  argued. 


Robert  Parker,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 
This  claim  was  filed  for  the  sum  of  $1,655  for  damage  to  pas- 
ture land  and  crops  in  the  town  of  Kingsbury,  Washington  county, 
caused  'by  the  overflow  of  the  Champlain  canal.  The  case  was 
tried  at  Albany  in  April,  1909,  and  a  judgment  of  dismissal  ren- 
dered by  the  Court  of  Claims.  From  this  judgement  the  claimant 
has  appealed  to  the  Appellate  Division.  The  appeal  has  not  been 
argued. 


Town  of  Whitestown,  Appellant,  vs.  The  State  of  New 
York,  Respondent. 
This  claim  was  filed  for  the  sum  of  $8,74*5.52  for  the  destruc- 
tion of  an  aqueduct  bridge  over  Oriskaney  creek  in  the  town  of 
Whitestown,  caused  by  the  alleged  negligence  of  the  Sttate  in 
allowing  an  ice  gorge  to  form  and  damage  the  bridge.  The  claim 
was  tried  at  Utica,  March,  1909,  and  a  judgment  of  dismissal 
rendered.  From  this  judgment  claimant  has  appealed  to  the  Ap- 
pellate Division.    The  case  has  not  been  argued. 


Henry  M.  Taft,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 
The  above  claim  was  filed  for  the  sum  of  $10,415,  personal 
injury  alleged  to  have  been  sustained  by  the  claimant  while  cross- 
ing the  canal  bridge  in  the  village  of  Watervliet,  on  August  8, 
1908.  The  claim  was  tried  at  Albany  in  April,  1909,  and  a 
judgment  of  dismissal  entered.  The  claimant  appealed  to  the 
Appellate  Division.     The  appeal  has  not  been  argued. 
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Frances  A.  Brown,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $3,422.55  for  the  per- 
manent appropriation  of  nine  and  twenty-nine  one  hundredths 
acres  of  land  in  the  town  of  Fort  Ann,  Washington  county,  for 
Barge  Oanal  purposes,  water  privileges  and  damage  to  remainder 
of  farm.  The  claim  was  tried  at  Albany,  and  judgment  rendered 
November  15,  1909,  for  the  sum  of  $603.85  damages,  with  in- 
terest in  the  sum  cf  $96.62,  making  the  total  amount  of  said  judg- 
ment $700.47.  From  this  judgment  claimant  has  appealed  to  the 
Appellate  Division.    The  appeal  has  not  been  argued. 


John  M.  Butler  and  Another,  Appellant,  vs.  The  State  of 
New  York,  Kespondent. 

This  claim  was  filed  for  $1,529.25,  for  the  permanent  appro- 
priation of  32/100  acres  of  land  in  the  town  of  Whitehall,  Wash- 
ington county,  including  water  privileges  and  diepreciation  in 
value  of  remainder  of  said  premises.  The  claim  was  tried  at  Al- 
bany and  judgment  rendered  for  the  sum  of  $136  with  interest, 
amounting  in  all  to  the  sum  of  $159.84.  From  this  judgment  the 
claimant  has  appealed  to  the  Appellate  Division.  The  record  on 
appeal  has  not  been  received. 


Mary  J.  Lewis,  as  Ex.  of  James  Lewis,  Appellant,  vs.  The 
State  of  New  York,  Respondent. 

This  claim,  for  the  sum  of  $6,000'  was  filed'  June  13,  1907  for 
permanent  appropriation  of  2  531/1000  acres  of  land  in  the  town 
of  Mohawk,  for  the  purposes  of  the  Barge  canal.  The  claim  was 
tried  at  Albany,  June  22,  1908,  and  a  judgment  for  $268.88 
rendered.  Claimant  hag  appealed  to  the  Appellate  Division.  The 
appeal  has  not  been  argued. 
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FOR  THE  STATUS  OF  THE  FOLLOWING  CASES  ON 
APPEAL     SEE      ATTORNEY-GENERAL'S      REPORT 

1908. 

Edward  R.  Bartow,  an  Infant,  by  Guardian  v.  The  State  of 
New  York. 

Henry  W.  Matthews  and  Another  v.  The  State  of  New  York. 

George  H.  Babcock  v.  The  State  of  New  York. 

Long  Island  Railroad  Company  v.  The  State  of  New  York. 

Veronica  Jaesehke  v.  The  State  of  New  York. 

William  G.  Russell  v.  The  State  of  New  York. 

A.  Bleecker  Banks  v.  The  State  of  New  York. 

Mary  May  v.  The  State  of  New  York. 

Margaret  Mulvihill  v.  The  State  of  New  York. 

Annie  M.  Smith  v.  The  State  of  New  York. 

Edward  Lynch  v.  The  State  of  New  York. 

William  Fitzgerald  v.  The  State  of  New  York. 

Harriet  S.  Fisher  v.  The  State  of  New  York. 

Henry  P.  Burgard  v.  The  State  of  New  York. 

W.  Newton  Bennington  v.  The  State  of  New  York. 

Joseph  Endries,  et  al  v.  The  State  of  New  York. 

Lucien  H.  Rowe  v.  The  State  of  New  York. 

Abby  J.  Varney  v.  The  State  of  New  York. 

Alfred  A.  Hunt  v.  The  State  of  New  York. 

John  Yogel  v.  The  State  of  New  York. 

August  Ruthenberg  v.  The  State  of  New  York. 

Josephine  A.  Warner  v.  The  State  of  New  York. 

Charles  L.  Briggs  v.  The  State  of  New  York.- 

John  Harris  v.  The  State  of  New  York. 

Alexander  TJ.  Mayer  v.  The  State  of  New  York. 

Gertrude  J.  Harris  as  Executrix,  etc.  v.  The  State  of  New 
York.  

CANAL  JUDGMENTS  RECEIVED. 
Albany  Term,  January  11,  1909: 

No.  Claimed.  Awarded. 

8868  Hanrahan,  John $50  00  $2'5  00 

8870  Miller,   Nelson  Jerome.  40  00  15  00 

9062  Griffin,  Emma 500  00  150  00 

9317  Pender,  Ellen 1,200  00  250  00 
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No.  Claimed. 

9319  Hall,  Roland $40  00 

9.320  Ives,  John  II 120  00 

9321  Lasher,  George 60  00 

9322  Pearse,   Frank  T 80  00 

9323  Smith,  William  H 100  00 

9325  Burr,  James  S 168  00 

9324  Pearse,  James  C 120  00 


Awarded. 

$20 

00 

29 

00 

20 

00 

25 

00 

30 

00 

140 

00 

35 

00 

190 

00 

120 

00 

95 

00 

130 

00 

140 

00 

95 

00 

25 

00 

Syracuse  Term,  February  1,  1909: 

7640  Dunbar,  John    T 320  00 

7641  Hickey,  Daniel 250  00 

7642  Stewart,  Hannah  J 300  00 

7643  Latnson,  Francis  A 550  00 

7644  Kelly,  Mary  A.,  et  al.  .  540  00 

7799     O'Connor,  Joseph 300  00 

6220     Rood,  Arthur  B 50  00 

6703     Brown,   George   and  an- 
other    1,745  00                     400  00 

6731  Collins,   David   and   an- 

other   269  00 

6732  Crittenden,  Albert  ....  520  50 

6734     Dana,  Ada  B 1,150  00 

6736     Eckenbeck,  Sanford  .  .  .  525  00 

6741  Huntley,     Matilda     and 

another 976  00 

6742  Kimball,  Alfred 400  00 

6743  Lewis,  Edward  and  an- 

other    671  00 

6744  McConville,  John 185  00 

6745  McVoy,  Edward 258  0O 

6748  Plank,  Xicholas 830  00 

6749  Plank,  Xicholas  &  Ano.  224  00 

6750  Shepp,  Henry  &  Ano. .  .  1,291  00 

6757  Van  Schaick,  Forest  C. 

&  Ano 658  00 

6758  Walrath,    Theodore 658  00 

6760     Williams,  David  S.  and 

another 570  00                       40  00 


100 

00 

150 

00 

100 

00 

125 

00 

225 

00 

150 

00 

110 

00 

30 

00 

60 

00 

40 

00 

50 

00 

310  00 

200 

00 

180 

00 
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No.  Claimed. 

6762  Woodward,  Ephriam  .  .  $550  00 

6763  Ebeling,    Frederick    H. 

Ex.  &  Ano 403  50 

7010  Remlinger,  John  and  an- 
other    644  33 

7505     Walters,  Frederick 550  00 

7507     Woerner,  Eva  L 900  0O 

760O     Conlon,  Ella,  et  al 90  0O 

760»2     Hand,  James    145  00 

7626     Brown,  Charles  M 480  00 

7755-    Clements,  James  A 275  00 

7758     Abrams,  Mary  E 430  50 

7782  Fields,  James    H.    and 

another 1,280  00 

6753     Snedecker,  Perron 300  00  Judgment 

6759     Whalen,  Mary 501  00  Judgment 

6860     Huntley,  William 396  00  Judgment 

6871     Tuttle,  J.  Otis 1,656  00  Judgment 

6968     Ball,  William 570  00  Judgment 

6976     Post,  John  H 200  00  Judgment 

7783  McKee,  John 1,531  00 

7802  .Harrigan,  Mary 600'  00 

7814  Walker,  Mary  as  Admx 

of  Stephen  Walker.  .  25,250 

7832  O'Connor,  Maurice  .   .  .  1,500 

7833  Peck,  Fred  R 500 

7846     Ball,  William 500 

7907     Williams,  Henry 10,400 

7941     Brown,  Richard 1,725 

7947     Walters,  Frederick 550 

7965     Wright,  Sarah   300 

7981  Post,  John   II 200 

7982  Iloughtaling,  Rachel  E.  198 
8279  Cummings,  Patrick  .  . .  400 

8702     Woerner,  Eva  L 345 

8848  Iloughtaling,  Rachel  E.  173 

8851     Cypher,  Jefferson    600 


00  Judgment 

00 

00  Judgment 

00  Judgment 

00  Judgment 

00  Judgment 

00 

00 

00  Judgment 

40 

00  Judgment 

00 

40 

00  Judgment 


Awarded. 

$125  00 
140  00 

200  00 
50  00 
75  00 
15  00 
10  00 
75  00 
40  00 

100  00 

80  00 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
100  00 

95  00 

for  State 

180  00 

for  State 

for  State 

for  State 

for  State 

50  00 

50  00 

for  State 

30  00 

for  State 

75  00 

30  00 

for  State 
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No.  Claimed.                              Awarded. 

8858     O'Connor,  Maurice  A.  .  $1,500  00                 .  $180  00 
8902     !Nolan,  Mary  E.  and  an- 
other,      Ex.       James 

Nolan 2,700  00  Judgment  for  State 

8946     Post,  John  H 200  00  Judgment  for  State 

8962     Treat,  Sylvester  W 195  00                       40  00 

9200     Cummings,  Patrick  ...  200  00  Judgment  for  State 
9204     Butler,    Martin    J.    and 

another 500  00                     125  00 

9208     Adams,  Charles  M.  and 

another 187  50                       50  00 

9212     MoLoud,  Elvira,  et  al . .  937  50                       75  00 

9214     Eldredge,  Charlotte  N.  .  156  25                       40  00 

9250     Treat,  Sylvester  W 165  00                       4r0  00 

9-251     Davenport,  Fred 4,057  00       *              550  00 

9298     Slavin,  James 350  00                     260  00 

7513     Cummings,  Patrick  .  . .  400  00                     150  00 

7968     Cypher,  Jefferson 520  00                     110  00 

9203     Burch,  Irvin  R 325  00                       25  00 

8896     Burst,  Baltz   440  00                     150  00 

6752     Sherwood,  Lottie  E.  and 

another 1,201  00                     175  00 

7973     Nolan,  Catherine  A.    as 

Admx 2,700  00                     500  00 

9207     Haggett,  Sidney  300  00                     125  00 

Utica  Term,  March  15,  1909: 
6108     Walker,  William  H.  and 

another 16,500  00  Judgment  for  State 

6118  Fromey,     Michael     and 

another 2,680  00  Judgment  for  State 

6119  Fromey,  William    2,100  00  Judgment  for  State 

6126     Suiter,  George 1,270  00  Judgment  for  State 

6132    Chrisman,  Andrew  J..  5,400  00  Judgment  for  State 

6154     French,  John  M 885  00  Judgment  for  State 

6161     Hills,  Sephrona  A 59-2  00  Judgment  for  State 

6217     Oshorn,  Anna .  2,400  00  Judgment  for  State 

6715     Lasher,   Alice   C 3,700  00  Judgment  for  State 
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No. 

6716 
6723 


0724 
6726 

6729 
6754 

6721 

6782 
6786 

6787 

6788 
6789 
6790 
6S50 
6856 
6858 
6859 

6861 
6862 
6863 
6864 
6865 
6866 

6867 
6868 
6870 
6873 
6881 
6922 
6923 
6924 
6925 


Claimed.  Awarded. 

Lasher,  Henry  M $1,536  00  Judgment  for  State 

Babcock,    Riley   J.    and 

another 827  00  Judgment  for  State 

Bettinger,  Austin  J...  1,117  00  Judgment  for  State 

Bloss,  Peter  J 1,544  00  Judgment  for  State 

Cain,  Silas   B 185  00  Judgment  for  State 

Souter,  George  and   an- 
other    6,232  00  Judgment  for  State 

Worden,  America  ....  725  00  Judgment  for  State 

French,  John  M 1,572  00  Judgment  for  State 

Oot,  Joseph    687  33  Judgment  for  State 

Parks,     Julia     and    an- 
other    670  00  Judgment  for  State 

Ryan,  Edward 587  00  Judgment  for  State 

Seagfried,  Anthony  ...  207  00  Judgment  for  State 

Stinard,  Frank  H 532  00  Judgment  for  State 

Bloss,  John  and  another  4,725  00  Judgment  for  State 

Cowan,  Allxrtus 1,355  00  Judgment  for  State 

Hotchkiss,  Willis  A.  .  .  9,060  00  Judgment  for  State 
Hubbs,   Charles   C.   and 

another 0,980  00  Judgment  for  State 

Lade,  David 140  00  Judgment  for  State 

Moss,  Ransom  II 13,500  00  Judgment  for  State 

Moss,  Thomas ...  5,300  00  Judgment  for  State 

Eamitz,  Ernest •  4,032  00  Judgment  for  State 

Xamitz,  Frank 3,040  00  Judgment  for  State 

Gorman,  Charles  and  an- 
other .  . 4,015  00  Judgment  for  State 

Rolfe,  James 5,557  00  Judgment  for  State 

Shay,   Edward 5,625  00  Judgment  for  State 

Taylor,  Eben 4,750  00  Judgment  for  State 

"  Winans,    Albert 525  00  Judgment  for  State 

Harnes,  Gilbert  II 140  00  Judgment  for  State 

Bender,  George  Albert .  6,030  00  Judgment  for  State 

Brownell,  Byra  S 336  00  Judgment  for  State 

Chrisman,  Andrew  J..  3,450  00  Judgment  for  State 

Collin,   Charles  L 8,010  00  Judgment  for  State 
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No.  Claimed.                             Awarded. 

6926  Collin,  Charles    L.    and 

another $5,770  00  Judgment  for  State 

6927  Eaton,  Edward  and  an- 

other   1,625  00  Judgment  for  State 

6928  Fromey,  William 900  00  Judgment  for  State 

6967     Worden,     America     and 

another 1,865  00  Judgment  for  State 

7007     Cowan,  Fred  E 8,270  00  Judgment  for  State 

7011     Snook,  Mary  A 3,190  00  Judgment  for  State 

7023     Hubbs,  George  and  an- 
other   2,920  00  Judgment  for  State 

7039     Cowan,  Willard  P 1,200  00  Judgment  for  State 

7048     Boone,       Walter       and 

Edgar  Coon 1,872  00  Judgment  for  State 

7596     Oot,   Joseph 490  00  Judgment  for  State 

7607     Bloss,  Peter  J 290  00  Judgment  for  State 

7618  .  Osborne,  Anna 1,350  00  Judgment  for  State 

7734     Walker,     William     H., 

et  al '  15,900  00  Judgment  for  State 

7769     Winans,  Albert   1,412  50  Judgment  for  State 

7776     Worden,  America 1,020  00  Judgment  for  State 

Albany  Term,  April  19,  1909 : 

6235-     Brege,  Christian  II 600  00                   $250  00 

6236  Brege,  William 500  00                     250  00 

6237  Brege,  William  F 200  00                       75  00 

6238  Bruning,  Fred    . 800  00                     300  00 

6239  Buehring,  Fred  W 20O  00                       75  00 

6240  Eick,  Ferdinand 500  00                     125  00 

6242  Fink,  Fred 200  00                       75  00 

6243  Meitz,  William  H 100  00                       40  00 

6244  Xewton,  Ara  R 1,500  00                     250  00 

6245  Post,  Chester  A 4,000  00                  1,200  00 

6246  Urtle,  Friderike 1,000  00                     100  00 

6455  Bruning,  Augustus 1,000  00                     400  00 

6456  Bruning,  William 150  00                       50  00 

6458  Stahl,  Annie 400  00  25  00 

6459  Stahl,  Ferdinand 200  00                      100  00 
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No. 

Claimed. 

Awarded. 

6460 

Schultz,  Fred  J 

$500  00 

$50  00 

6461 

Winter,  August   

600  00 

300  00 

6462 

Woolenberg,  Eliza   .... 

500  00 

200  00 

6463 

Zabel,  William 

500  00 

125  00 

6468 

Brege,  Herman    

1,500  00 

400  00 

6469 

Eschenburg,  Fred 

1,500  00 

325  00 

6470 

Frenz,  Albert 

l,20O  00 

150  00 

6471 

Gilbert,  Harrison  D .  . . 

1,000  00 

150  00 

6472 

Goldwitel,  John 

500  00 

125  00 

6473 

Reamer,  Paul 

400  00 

150  00 

6474 

Ryan,  David  C.  and  Ed- 

ward   

1,100  00 

400  00 

6475 

Sprout,  Howard  L 

1,000  00 

540  00 

6476 

Taylor,  'Charles  B 

400  00 

100  00 

6477 

Woolenberg,  Fred 

300  00 

150  00 

6930 

Hagan,  William  and  an- 

other   

6,100  00 

1,500  00 

6932 

Donner,  Rudolph 

905  00 

10O  00 

6934 

Giertz,  John,  Jr 

1,140  00 

150  00 

6936 

Luckman,  Paulina  .... 

1,950  00 

200  00 

6938 

Pafk,  Charles 

1,800  00 

350  00 

6939 

Reak,  Fred 

2,100  00 

300  00 

6940 

Rein,  Lewis   

6,225  00 

800  00 

6941 

Town  of  Royalton 

2,000  00 

500  00 

6942 

Scharlau,  August 

4,830  00 

500  00 

6943 

Tuttle,  Albert  P 

4,550  00 

600  00 

6944 

Wagoner,  William  ..... 

1,175  00 

200  00 

6946 

Zimmerman,  William  .  . 

525  00 

75  00 

7050 

Luckman,  William  .... 

3,979  00 

300  00 

7431 

Smith,  Lewis 

900  00 

150  00 

7432 

Urtel,  Fredereke 

1,825  00 

200  00 

7433 

Smith,  William   

1,800  0O 

200  00 

7434 

Dewey,  Lyman 

3,000  00 

200  00 

7435 

'Stahl,  Anna   

975  00 

100  00 

7436 

Brege,  Christian  H.  . .  . 

1,780  00 

225  00 

7437 

Fink,  Fred  ..,.., 

400  00 

75  00 

7438 

Bretzenow,  Fred 

1,055  00 

100  00 
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No.  Claimed. 

7439  Rheinehart,  Wilson  H.        $2,400  00 

7440  Bartz,  Herman 2,490  00 

7441  Meitz,  William  H 1,100  00 

7442  Stahl,  Ferdinand 850  00 

7443  Gilbert,  Harrison  D...  2,860  00 

7444  Luckman,  Willis 700  00 

7445  Bruning,  Rudolph 575  00 

7446  Winter,  August   1,650  00 

7447  Stahl,  Mary 1,000  0O 

7448  Woodstock,  August 1,910  00 

7449  Newton,  Ara  R 2,620  0O 

7450  Garling,  Fred 370  00 

7451  Fink,  Fred 5,950  00 

7452  Grege,  Herman 3,300  00 

7453  Post,  Chester  A 9,000  00 

7454  Eick,  Ferdinand    1,200  00 

7455  Taylor,  Charles  B 1,700  00 

7456  Goldwitzel,  John 2,750  00 

7459  Blumereich,  Fred  F.  . .  1,015  00 
7458  Wagoner,  Caroline 300  00 

7460  Escheriburg,  Fred 4,000  00 

7461  Brege,  William 2,500  00 

7462  Zable,  William 400  00 

7463  Sprout,  Howard  L 2,500  00 

7464  Ryan,    David    and    Ed- 

ward    5,450  00 

7466  Woolenberg,  Fred 3,300  00 

7467  Reamer,  Paul 1,350  00 

7468  Turrell,  Emma 1,300  00 

7469  Schulte,  Fred'  J 740  00 

7470  Bretzenow,  Fred  and  an- 

other    1,225  00 

7471  Winter,  Henry 2,975  0O 

7472  Buehrmg,  Fred  W 1,175  00 

7473  Woolenberg,   Eliza  ....  2,700  0O 

7474  Bruning,  August  F 3,300  00 

7475  Brege,  William  F. .  , .  .  855  00 


Awarded. 

$860  00 

£50 

00 

100  00 

100 

00 

275 

00 

100 

00 

75 

00 

225 

00 

75 

00 

300 

00 

300 

00 

75 

00 

1,050  00 

300  00 

1,200 

00 

150 

00 

150 

00 

375 

00 

100 

00 

50 

00 

200 

00 

200 

00 

75 

00 

1,300 

00 

800  00 

400 

00 

100 

00 

150 

00 

75 

00 

150 

00 

200 

00 

200 

00 

250 

00 

400 

00 

125 

00 
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700 

00 

100 

00 

350 

00 

100 

no 

TOO 

00 

100 

00 

No.  Claimed.                             Awarded. 

7476  Pogel,  Charles $1,395  00                   $100  00 

7477  Bruning,  William 725  00                     100  CO 

3311     Salisbury,       Susan      as 

Admx 25,000  00  Judgment  for  State 

8396     Griffin,   Daniel    S 300  00  Judgment  for  State 

(Nos.  6235  to  7477  inclusive,  Oak  Orchard  cases.) 
Rochester  Term,  May  17,  190i9 : 

9457     Baker,  Samuel 2,111  70                     275  00 

6721     King,    Henry    T.     and 

another 9,375  00 

6965     King,  Henry  T 200  00 

7767     King,  Henry  T.  and  an- 
other    3,600  00 

8120     King,  Henry  T 200  00 

8876  King,  Henry  T 6,010  00 

8877  King,  Henry  T 200  00 

9583     King,  Henry  T.  and  an- 
other    4,410  00                      700  00 

Buffalo  Term,  June  7,  1909 :  , 

7457     Ray,  George  H 300  00                      300  00 

7800  Hinsdale,  William 680  00                     100  80 

7801  MoCann,  Ellen  and  an- 

other    220  00                        16  94 

8102     Menapace,     Henry,     an 

infant  by  guardian.  .  10,000  00  Judgment  for  State 

8181     Juckett,  Byron  D 580  00                     400  00 

8527     Stevens,  Charles 1,125  00                    -  550  00 

8815     Reeners,   Joseph  F 860  00                      141  62 

9022  Riggs,  Margaret  T.  S..  275  00  120  00 
9043     Clift,  George  I.,  as  ad- 

min'tor  Hiram  Hurd  25,000  00  Judgment  for  State 
9069     Xeilson,   Frank  W.    an 

another 2,000  00                      200  00 

9059     Perkins,  Albert  E.  et  al, 

administrators 400  00  Judgment  for  State 

9254  Years,  Fred  and  Mary.  1,730  00                      600  00 

9255  Holtz,  Charles     618  00                     183  00 
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400  00  Judgment  for  State 
000  00  430  00 

12.5  00  60  00 


No.-  Claimed.  Awarded. 

927S     Baker,   George  W.    and 

another $1,454  35  $951   27 

9316     llynes,  John  P 25,470  00  Judgment  for  Statu 

9342     Perkins,    Albert    et    al, 

administrators 

0400     Race,  Fred 

9509     Riggs,  Margaret  T.  S.  . 

Albany  Term,  September  27,  1909 

6342     Reals,    Stephen    

0343     Reals,  Stephen 

8260  Forderkonz,  Jennie   .  . . 

8346  Doxstader,    Catherine    . 

8702  Place,    Daniel    X.    and 

another 

9010  Crouse,  Clarence   II... 

9327  Simmons,  Stephen  L. .  . 

9345      Shea,  Gregory    

9353  Straub,  George 

9354  Lie/beck,  John  A 

9400     Davison,  Xancy 

9407  Emens,  Lilla  Alice.  . .  . 

9427  Simmons,   Stephen  A.  . 

9435  Angus,  Loren  \V 

9436  Hubfcs,  Olive   

9452  'Copson,  Thomas 

9453  Baker,  Roy  C 

9454  Winfield,  Mary  O 

9455  Baker,  Sarah   

9456  Copson,  Jesse 

9458  Dutton,  Marshall  R... 

9459  Carlson,  Eric 

9482  Collamer,     Charles    W. 

and  another   

9483  Kusse,  Abraham  J .  . . . 
9510     Casper,    Ann    and    an- 
other    267  50  34  00 


804 

72 

95  00 

35)8 

25 

50  00 

400 

00 

50  00 

100 

00 

80.  00 

200 

00 

60  00 

120 

00 

55  00 

200 

00 

50  00 

1,500 

OO 

525  00 

•  445 

00 

104  00 

510 

00 

155  00 

200 

00 

50  00 

1(52 

00 

100  00 

200  00 

50  00 

405 

00 

85  (M) 

200 

00 

100  00 

25 

00 

10  00 

88 

17 

20  00 

113 

25 

65  00 

190 

00 

55  00 

20 

00 

5  00 

400 

0!) 

135  00 

132 

18 

40  00 

500 

do 

50  00 

200 

00 

40  00 
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No.  Claimed. 

9524  Rochester  Railway  Co..  $108  57 

9525  Spencer,  Alfred  E 195  00 

9526  Larnian,  James 120  00 

9563  Hutson,  Gabriel 280  00 

9564  Big    Elm    Stock    Farm 

Supply  Co.  and  an- 
other    585  00 

9568     McDonnell,  John  C.  and 

another » 2,911  47 

9572     Butler,  Matthew  E   . . .  144  00 

9576     Mason,  Robert 300  00 

6341     Harter,    Elmer    E.,    as 

executor  James  Harter  167  75 

6661  Ooon,  Mary,  as  Execu- 

tor Mort,  deceased.  .  .  1,075  0O 

8934     Giambrone,  Carmelia   .  5,000  00  Judgment 

9119     Giambrone,  Louis   ....  5,000  00  Judgment 

9158     Parker,  Robert    1,655  00  Judgment 

9257     Taft,  Henry  N.    .."...  10,415  00 Judgment 

9361     Town  of  Whitestown.  .  8,765  52  Judgment 

9503     Berinstein,  Jacob   ....  5,000  00  Judgment 

8674    Maycock,  William  H..  120  0O 
Rochester  Term,  October,  18,  1909 : 

6662  Dunlap,  Rolla   700  00 

6664    Roberts,  Mary  D 800  0O0 

6590     Crowley,  John   . . . 1,100  00 

7569     Mundion,  Albert  E 425  0O 

8132     Francis,  Charles  H 3,000  00 

8191  Virgil,  Fred 155  00 

8192  Allen,  Willard 76  00 

8209  Brown,  Sarah  E 690  00 

8210  Bartholomew,  David  B.  475  00 

8214     Butler,   John   M 650  00 

8216     Balch,  Walter  H 211   00 

8219     Virgil,  Lute 702  50 

8240     Johnson,  Frank 650  00 

8244     Matthews,   Andrew    .  .  .  382  50 


Awarded. 

$108  5.7 
45  00 
GO  00 
25  00 


68  00 

1,400  00 
95  00 
54  00 

41  93 


161 

25 

for  State 

for  State 

for  State 

for  State 

for  State 

for  State 

75 

00 

105 

00 

120 

00 

1G5 

00 

63 

75 

150 

00 

108 

50 

53 

20 

483 

00 

332 

50 

455 

3'5 

147  70 

491 

75 

455 

00 

2G7 

75 
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No.  Claimed. 

8264     Brown,  Jerry  &  Frank 

Johnson  . $220  00 

8340     Johnson,  Jane  B 250  00 

8750     Yarter,  Maurice  H 250  00 

9055  Dempsey,  Mary 75  00 

9056  Dempsey,  James    300  0O 

8262  Brown,  Jerry  and  an- 
other    500  00 

9449     Gay,  John  H.  &  Kath- 

erine 96  00 

9596  Lasher,  George  and  Jen- 
nie,   admrs.    Charles 

Lasher 40  00 

9652     Baldwin,  Henry 960  00 

4064     Morrow,  Thomas    1,180  50 

6678     Mclntyre,  John  C.  and 

another 1,200  00 

9642     Hilton,  Jennie 100  00 

9297     Hilton,  Jennie 200  00 

Albany  Term,  November  15,  1909: 
9292     Thompson,    Charles   W. 

et  al 2,077  50 

8024     Kinner,  Julia  A 1,060  00 

8027     Kinner,  Maggie 970  00 

9273     Gormley,  Ann    64  00 

9464     Benson  Brick  Company  6,000  00 

946*6     Sherman,  Rachel  M.  . .  1,000  00 

9502     Griffin,  Emma   250  00 

Totals $621,066  23 

BARGE  CANAL  JUDGMENTS  RECEIVED. 
Albany  Term,  January  11,  1909: 

No.  Claimed.                             Awarded 

8719     McGeoch,     Alex,      and 

Ella  et  al $125  00  Judgment  for  State 

9182     Snyder,  Adelbert  H.   ,.  1,486  00  Judgment  for  State 


53 

Awarded. 

$154 

00 

175 

00 

60 

00 

50  00 

80 

00 

350 

00 

50 

00 

15 

00 

•205 

00 

325 

00 

100 

00 

100 

00 

150 

00 

531 

60 

580 

00 

531 

06 

25 

00 

800 

00 

250 

00 

100 

00 

$501,584  54 
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Syracuse  Term,  February  1,  1909: 

No.  Claimed.  Awarded. 

9346     Conners,  Joseph  PI   .  . ,  $150  00  $110  00 

Albany  Term,  April  19,  1909 : 
8054     Lindley,  William  II.  .  .  5,000  00  2,719  93 

(Former  judgment  vacated.) 
9461     Pittsburg-Eastern    Com- 
pany   3,526  66  3,476  66 

9272  Gilmour  -  Horton  -  Al- 
len Company 794  50  447  90 

Buffalo  Term,  June  7,  1909: 
9300     Atlantic   Gulf   and   Pa- 
cific Company    5,273  70  6,262  50 

9048     Griffin,  Almon 2,778  55  516  79 

9089     Village  of  Whitehall.  . .  20,000  00  15,043  17 

8927     Johnson,  Jane  B 2,357  55  569  65 

8765     Kennedy,  Margaret  ...  3,419  85  2,883  05 

8243     Gregg,  David   28,387  00  15,747  62 

9353     Veder,  Adella 106  50  112  89 

8250     McKee,    Jeannette    and 

another , .  .  .  46,500  00  12,453  61 

Albany  Term,  September  27,  1909 : 

8735     McCluskey,    Katherine.  11,565  75                   5,289  00 

8770     Butler,    John    M.    and 

Mary 1,529  25                      159  84 

8821     Brown,  Sarah  E 15,205  55                  4,076  06 

8861     Jillson,  Minnie  L 3,193  93                   1,645  46 

8956  Leland,  Harriet  A.  and 
another  as  exrs.  Jerry 

Brown 5,231   55                   1,834  82 

8978     Fineour,  John,  Sr 1,769  30                      205  71 

9011     Smith,  Mary  A 7,929  55                      204  99 

9046  Balch,  Walter  and  Mar- 
garet   2,133  90                  1,175  33 
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No.  Claimed. 

9114     Goodrich,  Frank  and  an- 
other    $3,725  45 

9133     Smith,  George  W.  L.  .  .  156  66 

9150  Kinner,  Maggie    1,721  25 

9151  Kinner,  Maggie   6,559  55 

9176     Granville  Telephone  Co.  3,122  52 
9314     Darrow,  Edwin   S.   and 

another 3,403  17  " 

9339     Tinker,  Hanna 5,912  88 

9516     Murdoch,  Alexander    ..  3,719  39 

9246  Newton,  William  H.  and 

another tf,660  00 

9247  Newton,  William  H.  and 

another 12,225  00 

9045     Hurley,    John    H.    and 

another 10,929  55 

8744     Bartholomew,  David  and 

another 12,762  55 

Albany  Term,  November  15,  1909: 

8760  Robinson,  Nellie  ......  1,054  53                     837  55 

8761  Eobinson,     Nellie     and 

another 529  55 

8959  Coleman,  Elizabeth  II.  .  2,544  55 

8960  Lindsay,  Jesse  and  wife.  2,802  55 

9066     Vayette,  Mary  J 2,570  05 

9139     Haran,  Patrick 6,482  55 

9148     Brown,  Frances  A 3,422  55 

9336     Miller,   Cora  A 1,541  95 

9103     Fulton  Light,  Heat  and 

Power    Co 3,428,028  16 

9260     Burton,  Lemuel  W 3,946  00 

9245     Goodson,      Orrin      and 

Amelia 10,122  00 

9282     Burton,      Lemuel      W. 


'?-• 


et   al 3,988  00 
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Awarded. 

$2,010 
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98 
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50 

2,385 
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2,000 

00 

157 
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2,938 

05 
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2,788 
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88 
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7,639 

66 

239 

30 

632 
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00 

329 
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2,014 
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1,086 
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No.  Claimed.  Awarded. 

8990     Shetrum,       John       and 

Mary,  his  wife $3,974  55  $1,143  17 

9032     Cramer,      David       and 

Margaret 10,469  48  3,650  13 

9303     Came,       Charles       and 

George  W.  Heagle,  Jr.  6,625  00  2,026  55 

9358     Barnum,  Minnie  V.  and 

another 14,740  00  6,383  74 

9408     Smith,  Carrie  E 13,124  00  3,835  31 

9418     Dennison,  William  G.  .        28,000  00  14,618  79 

9621     O'Brien      &     Houlihan 

Cont.  Co 829  70  729  70 

9064     Ottman,  William  R.  and 

Gilbert  G 12,036  08  3,666  19 

9420     Linendoll,  Antoinette  .  .  7,038  25  4,547  86 

8744    David  Bartholomew  and 

another 12,762  55  7,639  66 

Total $3,803,031  56  $516,455  25 

OTHER  THAN  CANAL  JUDGMENTS  RECEIVED. 
Albany  Term,  January  11,  1909 : 

No.  Claimed.  Awarded. 

9125     Lang,   Mary  L $1,500  00  $1,411  47 

Albany  Term,  April  19,  1909 : 

9125     Argus  Company 35,105  84  Judgment  for  State 

9275     Argus  Company 34,705  84  21,500  00 

Buffalo  Term,  June  7,  1909 : 
9329     Earl,     Robert,     et     al., 

exrs.,  etc 27,000  00  2,845  48 

9307     County  of  Schenectady.         12,026  00  13,521  23 

9313     National        Commercial 

Bank 12,816  63  17,958  23 

Albany  Term,  September  27,  1909 : 

7789     County  of  Madison 2,638  70  2,638  70 

9180     County  of  Madison 159  11  159  11 
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No.  Claimed.  Awarded. 

9392  Burks,  Alonzo  E $15,000  00  $2,836  55 

9393  Burks,  Alonzo  E 5,000  00  1,000  00 

9394  Burks,  Clara  J 15,000  00  1,500  00 

9396     Inda,    Rosalia    as    Exr. 

Peter  Inda 50,000  00  6,000  00 

9399     Olszewska,  Veronica    . .  20,000  00  4,301  00 


Totals $230,952  12  $75,671  77 
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SPECIAL  FRANCHISE  TAX. 


PEOCEEDINGS  BY  CEETIOEAEI  TO  EEVIEW  THE  AC- 
TION OF  THE  STATE  BOABDOF  TAX  COMMISSION- 
EES  EN"  THE  ASSESSMENT  OE  SPECIAL  FBAN- 
CHMES,  IN  WHICH  THE  ATTOENEY-GENEBAL  AP- 
PEAES  FOE  THE  STATE  BOAED  OF  TAX  COMMIS- 
SIOXEES. 


[59] 
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SPECIAL  FRANCHISE  TAX  PROCEEDINGS  SETTLED 

DURING  1909. 


(New  York  City.) 

Brooklyn  Heights  Railroad  Company. 

Boroughs  of  Brooklyn  and  Queens. 

1905 $13,980,000 

Borough  of  Brooklyn. 
1906 17,374,000 

Borough  of  Queens. 

1906 95,800 

1907 115,000 

Brooklyn,  Queens  County  &  Suburban  Railroad  Company. 
Boroughs  of  Brooklyn  and  Queens. 

1905 $1,910,000 

1906 2,316,000 

1907 3,370,000 

1908 3,478,200 

Brooklyn  Union  Elevated  Railway  Company. 
Borough  of  Brooklyn. 

1906 $11,265,000 

1907 18,360,000 

Boroughs  of  Brooklyn  and  Queens. 
1908 18,787,300 

Commercial  Cable  Company. 

Boroughs  of  Brooklyn  and  Manhattan. 

1900 $84,047 

1901 104,000 

[61] 
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1902 $97,000 

1903 97,000 

1904 102,000 

1905 102,000 

190G : 131,000 

1907 200,000 

1908 210,000 

1909 230,000 

Coney  Island  and  Gravesend  Railway  Company. 
Borough  of  Brooklyn. 

1905 • $80,000 

190G 80,200 

1907 140,000 

1908 ' 120,000 

Interbokougii  Rapid  Transit  Company. 
Borough  of  Manhattan. 

1905 $9,000,000 

1906 18,000,000 

1907 24,000,000 

1908 24,012,000 

Boroughs  of  Bronx  and  Manhattan. 

1909 24,012,000 

Jamaica  Water  Supply  Company. 
Borough  of  Queens. 

1907 $800,000 

1908 850,000 

1909 490,000 

Nassau  Electric  Railroad  Company. 
Borough  of  Brooklyn. 

1905 $7,345,000 

190G 17,348,000 
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New  England  Telegraph  Company  (Successors  to  Commer- 
cial Cable  and  Telegraph  Company.) 

Boroughs  of  Bronx,  Brooklyn  and  Manhattan. 

1900 $297,500 

1901 231,500 

Boroughs  of  Bronx,  Brooklyn,  Manhattan,  Queens  and  Richmond. 

1902 216,900 

1903 220,900 

1904 226,800 

1905 231,800 

1906 231,800 

1907 360,400 

1908 360,400 

1909 3«60,400 

New  York  Mail  and  Newspaper  Transportation  Company. 

Boroughs  of  Brooklyn  and  Manhattan. 

1908 , .  . .  $60,000 

Twenty-Eighth    and     Twenty-Ninth     Streets     Crosstown 
Railroad  Company. 
Borough  of  Manhattan. 

1900 • $350,473 

1901 353,800 

1902 390,600 

1903 370,000 

1904 , .  .  350,000 

1905 350,000 

1906 , 325,000 

1907 425,000 

Westchester  Electric  Railroad  Company. 
Borough  of  Bronx. 

1901 $114,750 

1902 114,500 

1903 116,000 

1904 105,000 

1905 125,000 
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1906 $138,000 

1907 i 138,000 

1908 121,000 

Western  Union  Telegraph  Company. 

Boroughs  of  Bronx,  Brooklyn,  Manhattan,  Queens  and  Richmond. 

1900 $454,546 

1901 462,625 

1902 475,825 

1903 492,925 

1904 524,700 

1905 571,500 

1906 571^500 


SECOND  JUDICIAL  DISTRICT. 
(Outside  New  York  City.) 
Amityville  Electric  Light  Company. 

Nassau  County. 
Town : 

3909.  Oyster  Bay   . $20,000 

Suffolk  County. 

Town: 

1909.  Babylon 1,200 

Amityvitxb  Water  Works  Company. 
Suffolk  County. 

Town: 

1909.  Babylon $32,000 

Citizens  Water  Supply  Company  of  Newtown. 

Nassau  County. 

1908.  North  Hempstead $66,000 

1909.  North  Hempstead 66,000 
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Great  South  Bay  Water  Company. 
Suffolk  County, 

Towns  : 

1909.  Brookhaven $58,000 

Islip 85,000 

Jamaica  Water  Supply  Company. 
Nassau  County. 
Towns : 

1909.  Hempstead $15,000 

Queens  County. 
1907.  Jamaica  .  .  . : 15,000 

Nassau  Light  and  Power  Company. 
Nassau  County. 
Towns : 

1909.  Hempstead  .  .   .  . 36,000 

North  Hempstead 115,000 

Oyster  Bay 65,000 

Nassau  Water  Company. 
Nassau  County. 

Towns: 

1909.  North  Hempstead $18,000 

Oyster  Bay 50,000 

New  York  and  Long  Island  Traction  Company. 

Nassau  County. 

Towns : 

1909.  North  Hempstead $95,000 

Hempstead 323,000 

Sea  Cliff  Water  Company. 
Nassau  County. 

Town: 

1909.  Oyster  Bay $20,000 
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Suffolk  Gas  and  Electric  Light  Company. 
Suffolk  County. 
Town : 

1909.  Tslip $50,000 

Sumpawamus  Water  Company. 
Suffolk  County. 

Town: 

1909.  Babylon $33,000 


THIRD  JUDICIAL  DISTRICT. 

Albany  Home  Telephone  Company. 
Albany  County. 

City: 

1909.  Albany $125,000 

Albany  and  Hudson  River  Railroad  Company. 
Columbia  County. 

Cities : 

1908.  Hudson $80,000 

1909.  Hudson 80,000 

Rensselaer  County. 

1908.  Rensselaer 40,000 

1909.  Rensselaer 40,000 

American  Telephone  and  Telegraph  Company. 
Albany  County. 

City: 

1909.  Albany $12,750 

Columbia  County. 
Towns: 

1908.  Greenport .  9,300 

Stockport 8,100 

Stuyvesant 14,400 
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Uen8selacr  County. 
1908.     North  Greenbush $9,800 

Capital  Railway  Company. 
Albany  County. 

City: 

1908.  Albany $115,000 

1909.  Albany 115,000 

Catskill  Mountain  Railway  Company. 

Greene  County. 

Town : 

1908.  Catskill $23,000 

Citizens  Standard  Telephone  Company. 
Ulster  County. 

City: 

1909.  Kingston $27,000 

Towns : 

1909.  Hurley 1,000 

Olive \ 1,750 

Rosendale 2,300 

Shandaken - 2,500 

Ulster 1,100 

Woodstock 1,500 

Cohoes  Gas  Light  Company. 
Albany  County. 

City: 

1909.  Cohoes $100,000 

Coiioes  Railway  Company. 
Albany  County. 

City: 

1908.  Cohoes $83,000 

1909.  Cohoes 110,000 

Gohoes-Waterford  Home  Telephone  Company. 
Albany  County. 
City : 

1909.  Cohoes $23,000 
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City: 

1907. 

1908. 

Towns : 

1909. 


City: 

1909. 
Towns : 

1909. 


Town : 
1909. 


City: 

1909. 
Towns : 

1909. 


Cities: 
1909. 

Towns: 
1909. 
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Commercial  Union  Telephone  Company. 
Rensselaer  County. 

Troy  .  . 

Troy 

Brunswick 

Iloosick 

Pittstown 

Schaghticoke 

Hudson  River  Telephone  Company. 
Albany  County. 

Watervliet 

Bethlehem 

Colonic .* 

Green  Island 

Greene  County. 

Catskill '. 

Rensselaer  County. 

Rensselaer 

Iloosick 

Schodack  

Ulster  County. 

Kingston 

Newlmrgh 

Xewlmnrh 

Kaiigertios 

Ulster 


$70,000 
115,000 

6,500 

1,550 

4,000 

11,000 


$39,200 

14,500 
34,500 
31.500 


17,300 


26,000 

13,000 
13,000 


82,000 
61,000 

22,000 
30,500 
10,250 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  G9 

Independent  Union  Telephone  Company. 

Albany  County, 

Towns : 

1909.  Bethlehem $2,150 

Coeymans 12,500 

Colonie 1,500 

Greene  County. 

Towns : 

1909.  Athens 2,500 

Catskill 4,200 

Coxsackie  .  .  . 1,000 

Ulster  County. 

Towns: 

1909.  Saugerties 2,500 

Ulster 3,000 

Kingston  Consolidated  Railway  Company. 
Ulster  County. 
City: 

1907.  Kingston $1G0,000 

1908.  Kingston 160,000 

1909.  Kingston 140,000 

Kingston  Gas  and  Electric  Company. 
Ulster  County. 

City: 

1908.  Kingston $200,000 

Newburgh  Light,  Heat  and  Power  Company. 
Ulster  County. 
Town : 

1909.  Marlboro $14,000 

Poughkeepsie  Light,   Heat  and  Power  Company. 
Ulster  County. 

Town: 

1909.  Lloyd $11,000 
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Schenectady  Railway  Company'. 
Albany  County. 
Cities:  • 

1909.  Albany $90,000 

Watervliet 85,000 

United  Traction  Company. 

Albany  County. 
Cities: 

1908.  Albany $1,920,000 

Cohoes 160,000 

Watervliet 135,000 

1909.  Albany 1,920,000 

Cohoes 160,000 

Watervliet 135,000 

Town : 

1909.  Colonie 100,000 

Rensselaer  County. 
City: 

1907.  Rensselaer 77,400 

1908.  Rensselaer \  . 116,000 

1909.  Rensselaer 116,000 

Watervliet-Green  Island  Home  Telephone  Company. 

Albany  County. 

City: 

1909.  Watervliet $10,100 

Town: 

1909.  Green  Island 2,100 

West  Shore  Home  Telephone  Company. 
Greene  County. 

Town: 

1909.  Catskill $12,700 
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FOURTH  JUDICIAL  DISTRICT. 
Adirondack  Home  Telephone  Company. 

Franklin   County. 
Towns : 

1909.  Bangor $3,200 

Belmont 2,750 

Burke 1,300 

Chateaugay *  700 

Dickinson 750 

Franklin 650 

Malone 16,000 

Moira 560 

St.  Lawrence  County. 

1909.  Canton 7,200 

Lawrence 1,600 

Parishville 1,800 

Potsdam 15,000 

American  Telephone  and  Telegraph  Company., 
Fulton   County, 

Towns: 

1908.  Ephratah $10,650 

Johnstown x 18,150 

Oppenheim 14,450 

Perth 20,150 

Schenectady   County. 

City: 

1908.  Schenectady 6,900 

Town:  , 

1908.  Glenville 27,000 

Central  New  York  Telephone  and  Telegraph   Company. 

St.  Lawrence  County. 
Towns: 

1908.  Town  of  Massena $18,600 

Potsdam 17,600 
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1900.  Canton $16,000 

Gouverneur 17,000 

Massena 16,500 

Oswegatchie 10,000 

Potsdam 17,500 

Clinton  Telephone  Company. 
Clinton  County. 
City: 

1909.  Plattsburg $15,000 

Towns : 

1909.  Ausable 700 

Beekmantown 1,500 

Chazy 1,375 

Peru 1,100 

Plattsburg 3,200 

Saranac  . 800 

Schuyler  Falls .500 

Coiioes  Gas  Light  Company. 
Saratoga   County. 
'J1  own : 

1909.  Waterford $8,000 

Cohoes-Waterford  Home  Telephone  Company. 
Saratoga   County. 

Town : 

1909.  Waterford $7,000 

Commercial  Union  Telephone  Company. 
Saratoga   County. 

Towns : 

1909.  Halfmoon $3,000 

Malta 4,300 

Milton 4,000 

Moreau 3,200 

Northumberland 1,700 

Saratoga   Springs    25,000 
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Towns : 

1909.   Saratoga $4,900 

Stillwater 3,900 

Wilton 2,700 

Towns:  Washington  County. 

1909.  Fort  Edward 2,200 

Granville 2,000 

Greenwich 5,300 

Hartford 3,200 

Kingsbury 9,000 

Whitehall 1,200 

City:  Warren  County. 

1909.  Glens  Falls 24,000 

Towns : 

1909.  Caldwell 2,800 

Queensbury 2,000 

Warrensburg  ... 3,300 

Co-operant  Telephone  Company. 

Towns:  Washington  County. 

1909.  Dresden $1,200 

Putnam 2,500 

Whitehall 8,000 

Edison  Electric  Light  and  Power  Company  of  Amsterdam, 

N.  Y. 

City:  Montgomery  County. 

1909.  Amsterdam $37,000 

Fulton  County  Gas  and  Electric  Company. 
Cities:  Fulton    County. 

1908.  Gloversville $210,000 

Johnstown 70,000 

1909.  Gloversville 210,000 

Johnstown 70,000 
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FoNI>,   JoHNSTOWN    AND  GlOVERSVILLE   RAILROAD  CoMI'AXY. 
Fulton    County. 

City: 

1908.  Gloversvillc $22,000 

Johnstown 11,000 

1909.  Gloversvillc 91,000 

Johnstown 55,000 

Montgomery  County. 

City: 

1907.  Amsterdam 100,000 

Granville  Electric  and  Gas  Company. 

Washington  County. 

Town : 

1909.  Granville 13,500 

Hudson  River  Telephone  Company. 

Clinton  County. 

City: 

1908.  Plattsburg 1G,950* 

Essex  County. 
Town : 

1909.  North  Elba 13,900 

Franklin   County. 
Towns : 

1909.  Harrietstown 18,000 

Malone 15,000 

Montgomery  County. 

Town : 

1909.  Amsterdam 11,000 

Sara  toga   Coun  iy. 
Towns : 

1909.  Rallston 15,000 

Halfmoon 16,000 
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Towns : 

1909.  Hilton $  13,000 

Moreau 11,000 

Saratoga  . 13,500 

Saratoga  Spa 50,000 

Stillwater 12,500 

Waterford 12,000 

Washington  County. 

1909.  Greenwich 11,000 

Kingsbury 18,000 

Warren  County. 
Town : 

1909.  Queensbury 11,500 

Hudson  Valley  Railway  Company. 
Saratoga   County. 

Towns: 

1909.  Greenfield $1,100 

Halfmoon 50,000 

Milton 13,000 

Moreau 21,000 

Saratoga  Springs 53,500 

Saratoga 17,600 

Stillwater 62,000 

Waterford 16,000 

Washing  Ion   County. 

1909.  Fort  Edward 10,000 

Greenwich 8,000 

Kingsbury 18,000 

Warren  County.     * 

City: 

1909.  Glens  Falls 32,000 

Towns: 

1909.  Caldwell 6,000 

Queensbury 6,000 
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Indepen i>e n t   IIn  k >n  T k  u:  pi  i on  e  ( 1< ) m  pa  N  Y. 

Montgomery  County. 

City: 

1909.  Amsterdam $1,200 

Towns : 

1909.  Florida 0,100 

Glen 2,100 

Minden 1,250 

Mohawk   3,500 

Palatine 4,000 

St.  Johnsville 1,200 

Schenectady   County, 

Towns : 

1909.  Glenville 8,000 

Niskayuna 1,300 

Rotterdam 800 

Massena  Electric  Light  and  Power  Company. 

St.  Laivrencc  County. 

Town: 

1909.  Massena $14,000 

Mountain  Home  Telephone  Company. 
Franklin   County. 

Town : 

1909.  Harrictstown $3,500 

Plattsburgii  Light,  Heat  and  Power  Company. 
Clinton  County. 

Town : 

1900.  Plattsburg $18,000 

St.  Lawrence  Water  Company. 
St.  Lawrence  County. 
Town : 

1909.  Massena $35,000 
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Schenectady  Home  Telephone   Company. 

Schenectady   County. 

City: 

1909.  Schenectady 

Schenectady  Railway  Company. 
Saratoga   County. 
Town : 

1909.  Milton 

Schenectady   County. 
City: 

1909.  Schenectady 

Towns : 

1909.  Niskayuna 

Rotterdam 

Spring  Brook  Water  Company 
Washington  County. 
Towns : 

1909.  Kingsbury ; 

Fort  Edward  . 

Warren  County. 
Town: 

1909.  Queensbury 

Tupper  Lake  Water  Company. 
Franklin   County. 

Town :  • 

1909.  Altamont 

United  Traction  Company. 
Saratoga   County. 

City: 

1908.  Waterford 

1909.  Waterford 


<•  i. 


$83,200 


$37,000 


900,000 

150,000 
63,000 


$53,000 
2,000 


5,000 


$32,000 


$110,000 
110,000 
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FIFTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Oneida    County. 

City: 

1908.  Utica $7,550 

Onondaga  County. 
Towns : 

1908.  Xew  Hartford -       10,000 

Onondaga 29,100 

Manlius 10,400 

Central  New  York  Telephone  and  Telegraph  Company. 

Herkimer  County. 

City: 

1909.  Little  Falls $25,000 

Towns : 

1909.  German  Flats- 20,000 

Herkimer 20,000 

Jefferson  County. 
City: 

1909.  Watertown 75,000 

Town : 

1909.  Le  Roy 14,000 

Oneida    County. 
Towns : 

1908.  Marry 6,350 

Vernon 9,000 

Verona 9,300 

1909.  Deorfield 10,550 

Xcw  Hartford 10.000 

Trenton 20,000 

Verona 11,000 

Whitostown 10,500 
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Onondaga  County. 

City: 

1908.  Syracuse 010,000 

Towns : 

1908.  Geddes 19,500 

1909.  Geddes 20,000 

Lysander 15,000 

Manlius 15,000 

Onondaga 20,500 

Van  Buren 11,000 

Dewitt 22,500 

Consolidated  Water  Company  of  Utica,  X.  Y. 
Oneida    County. 

City: 

1909.  Utica $725,000 

Towns : 

1909.  Deerfield 39,000 

New  Hartford 26,300 

Whitestown 38,500 

Empiee  State  Telephone  and  Telegraph  Company. 
Oswego  County. 
Towns :    , 

1909.  Mexico $13,500 

Richland 17,000 

Independent  Union  Telephone  Company. 
Herkimer   County. 

Towns: 

1909.  Danube $2,600 

German  Flats 1,300 

Herkimer 1,400 

Little  Falls 1,200 

Schuyler 3,200 
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Interstate  Telephone  Company. 

llerk i in cr    Co u nty. 

City: 

1909.  Little  Falls $14,000 

Towns : 

1909.  Danube 2,300 

Fairfield 3,000 

Little  Falls 2,000 

Manheim 4,000 

Salisbury 1,200 

Stark 1,450 

New  York  and  Pennsylvania  Telephone  and  Telegraph  Co. 

Oswego  County. 

City: 

1908.  Oswego , $13,600 

Syracuse  Lighting  Company. 
Onondaga  County. 
City: 

1909.  Syracuse $2,101,500 

Syracuse  Rapid  Transit  Railway  Company. 
Onondaga  County. 

City: 

1909.  Syracuse $2,050,000 

Towns : 

1909.  Dewitt 98,000 

Manlius 5,000 

Onondaga 80,000 

Geddes 85,000 

Salina 40,000 

Utica  and  Mohawk  Valley  Eailway   Company'. 
Herkimer   County. 

City: 

1909.  Little  Falls $40,000 
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Towns : 

1909.  Frankfort $30,500 

Herkimer 25,000 

German  Hats 79,000 

Oneida    County. 

Cities : 

1908.  Utica 850,000 

1909.  Utica 900,000 

Rome 60,000 

Towns : 

1908.  New  Hartford 85,000 

1909.  Deerfield 18,000 

New  Hartford 85,000 

Whitestown 140,000 


SIXTH  JUDICIAL  DISTRICT. 

American   Telephone  and  Telegraph   Company. 
Chemung  County. 

City: 

1908.  Elmira $7,200 

Madison  County. 
Towns : 

1  908.  Lennox 8,000 

Sullivan 8,500 

Central  New  York  Telephone,  and  Telegraph  Company. 

Chenango   County. 
Town : 

1908.  Norwich $21,000 

1909.  Norwich 18,250 

Madison  County. 
City: 

1908.  Oneida 25,300 

-    1909.  Oneida  .....   .  r  ................  .  .  .  .  25,000 
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Town : 

*  1 908.  Lennox $15,250 

1909.  Lennox 11,500 

Otsego  County. 

City: 

1908.  Oneonta 42,000 

1909.  Oneonta 33,000 

Town : 

1909.  Otsego 17,000 

Elmira  Water,  Light  and  Railroad  Company  and  the  West 

Water  Street  Railroad  Company. 

Chemung  County. 

City: 

1900.  Elmira  . $13,000 

Elmira  and  Seneca  Lake  Traction  Company. 
Chemung  County. 
Towns : 

1909.  Iiorseheads $4,000 

Veteran 6,000 

Schuyler  County. 

1909.  Montour  .  .  .  .  . 18,000 

Dix 16,000 

Elmira  Water,  Light  and  Railroad  Company. 
Chemung  County. 

Towns : 

1909.  Elmira $48,500 

Iiorseheads 56,000 

City: 

1909.  Elmira 1,061,850 

Elmira  Water  Works  and  Elmira  Water,  Light  and  Rail- 
road Company. 
Chemung  County. 
City: 

1900.  Elmira $286,800 
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Empire  State  Telephone  and  Telegraph  Company. 
Cortland  County. 
City: 

1908.  Cortland $35,750 

1909.  Cortland 35,000 

1  own : 

1908.  Homer 15,900 

1909.  Homer : 17,500 

Home  Telephone  Company  of  Oneonta. 
Otsego  County. 
City: 

1909.  Oneonta $21,000 

Ithaca  Electric  Light  and  Power  Company. 
Tompkins  County. 

City: 

1909.  Ithaca $100,000 

Ithaca  Gas  Light  Company, 
Tompkins  County. 
City: 

1909.-  Ithaca $100,000 

New  England  Telegraph  Company. 
Madison  County. 
Town: 

1907.  Lennox  .  .  .   $5,025 

190«.  Lennox 5,025 

New  York  and  Pennsylvania  Telephone  Company. 
Broome  County. 
City: 

1908.  Binghamton $90,000 

1909.  Binghamton 90,000 

Chemung  County. 

Towns: 

1908.  Horsehead $7,700 
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Tioga  County. 

1908.  Barton $8,500 

1909.  Barton 10,000, 

Owego 14,000 

tichuyler  County. 

.1908.  Dix 4,125 

Oneonta  Light  and  Power  Company. 
Otsego  County. 

City: 

1909.  Oneonta $28,000 

Oneonta  and  Mohawk  Valley  Railroad  Company. 

Otsego  County. 
Towns : 

1907.  Oneonta $42,200 

'Laurence 12,800 

Hartwick 1,200 

Richfield 5,100 

Otsego 24,800 

SEVENTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Cayuga  County. 
Towns : 

1908.  Sennett $14,800 

Livingston  County. 

1908.  York 11,200 

Monroe  County. 

City: 

190G.  Rochester 8,300, 

1909.  Rochester 13,000 
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Ontario  County. 

Towns : 

1908.  Farcnington $12,000 

Manchester 10,900 

Phelps '.  .• 19,500 

Victor 9,900 

Auburn  and  Northern  Railroad   Company. 

Cayuga  (bounty. 

City: 

1908.  Auburn $135,000 

Crystal  City  Gas  Company. 

Steuben  County. 

Cities : 

1909.  Corning $100,000 

Hornell 110,000 

Town : 

1909.  Bath 15,000 

Empire  State  Telephone  and  Telegraph  Company. 

•    Cayuga  County. 

Towns : 

1908.  Springsport $8,000 

Ontario  County. 

Towns : 

1908.  Canandaigua .  19,900 

East  Bloomfield , 10,425 

Naples 10,175 

Phelps 5,850 

1909.  Canandaigua 17,000 

East  Bloomfield 10,000 

Naples 10,000 

Phelps 11,000 

Seneca  County. 

1908.  Seneca  Falls    20,500 

Waterloo  ...  . ' 10,650 
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1909.  Seneca  Falls $20,000 

Waterloo 11,000 

Wayne  County. 

1908.  Lyons ; 15,000 

Palmyra 10,500 

Sgdus 8,225 

1909,  Arcadia 11,000 

Lyons 15,000 

Palmyra 11,000 

Yates  County. 

1908.  Jerusalem 8,500 

Milo 11,825 

1909.  Jerusalem 10,000 

Milo 10,000 

Hoknell  Gas  Light  Company. 
Steuben  Count}/. 

City: 

1909.  Hornell $110,000 

Independent  Union  Telephone  Company. 
Livingston  County. 
Towns : 

1909.  Avon $2,000 

Caledonia 2,200 

Lima.  . 2,500 

Ontario  County. 

1909.  Canandaigua 2,550 

East  Bloomfield 1,350 

West  Bloomfield   1,700 

New   York   and  Pennsylvania   Telephone   and   Telegraph 

Company. 

Steuben  County. 

Town: 

1909.  Bath  .  .  .  .  : 15,000 
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Rochester  District  Telegraph  Company. 
Monroe  County. 

City: 

1901.  Rochester $7,485 

Rochester,  Syracuse  and  Eastern  Railroad  Company. 
Wayne  County. 
Towns : 

1908.  Lyons $32,450 

Salem 11,500 

Savannah 3,200 

Monroe  County. 

City: 

1909.  Rochester 7,100 

Seneca  County  Home  Telephone  Company. 
Seneca  County. 
Towns : 

1909.  Seneca  Falls    $15,000 

Waterloo 6,500 

EIGHTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph   Company. 
Erie  County. 

Towns : 

1908.  Alden $10,750 

Lancaster 12,400 

West  Seneca    9,750 

Genesee  County. 
Towns : 

1908.  Darien 13,500 

Pavilion 12,150 

Chautauqua  County. 

City: 

1908.  Iftmkirk 7,200 
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Batavia  Home  Telephone  Company. 
(jcnc8ee  County. 

City: 

1909.  Batavia $11,000 

Buffalo  General  Electric  Company. 
Erie  County. 
City:  " 

1907.  Buffalo $1,310,000 

1908.  Buffalo 1,400,000 

1909.  Buffalo 1,500,000 

Buffalo  Natural  Gas  Fuel  Company. 
Erie  County. 

City: 

1907.  Buffalo $1,450,000 

1908.  Buffalo 1,350,000 

1909.  Buffalo  .  .  . 1,000,000 

Buffalo  Southern  Railway  Company. 
Erie  County. 
Towns : 

1908.  East  Hamburg $5,500 

Hamburg 45,000 

West  Seneca    > 60,000 

Cataract  Power  and  Conduit  Company. 
Erie  County. 

City: 

1907.  Buffalo $1,475,000 

1908.  Buffalo 1,675,000 

1909.  Buffalo 1,800,000 

Dunkirk  Home  Telephone  Company. 

Chautauqua  County. 

City: 

1909.  Dunkirk $12,000 
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Independent  Union  Telephone  Company. 

Chautauqua  County. 
Towns : 

1909.  Hanover 

Portland 

Rip% 

Sheridan 

Westfield 

Uric  County. 
Towns : 

1908.  Amherst 

Evans 

Hamburg 

Tonawanda  

City: 

1909.  Tonawanda 

Genesee  County. 

Towns : 

1909.  Alabama 

Batavia 

LcRoy 

Oakfield 

Stafford 

Niagara  County. 
Towns : 

1909.  Hartland 

Niagara  Falls   

Pendleton 

Royalton 

Wheatfield 

Cities: 

1909.  Niagara  Falls' 

Lockport 

North  Tonawanda 


89 


$1,000 

•  1,550 

1,250 

1,500 

1,550 


1,500 
1,700 
1,000 
1,800 

1,000 


2,800 
2,300 
2,700 
1,800 
2,300 


3,000 
1,700 
1,850 
6,500 
5,000 

2,200 
1,600 
4,000 
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Towns : 
1909. 


Towns : 
1909. 


Town: 
1900. 
1901. 


Town: 
1907. 

Cities : 
190O. 
1901. 
1902. 
1903. 
1904. 
1905. 
1906. 
1907. 

1908. 
1909. 

Towns : 
1907. 
1908. 
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Orleans  County. 

Ridgeway 

Shelby 

Wyoming  County. 

Covington 

Middleburg 

Jamestown  Gas  Company. 
Chautauqua  County. 

Jamestown 

Jamestown 

New  England  Telegraph  Company. 
Cattaraugus  County. 

Allegany 

Chautauqua  County. 

Jamestown 

Jamestown 

Jamestown 

Jamestown 

Jamestown 

Jamestown 

Jamestown 

Jamestown 

Dunkirk 

Jamestown 

Jamestown 

Erie  County. 

Amherst 

Amherst 


$7,700 
3,500 


1,250 
2,500 


$26,550 
10,000 


$7,325 


$1,260 
2,360 
2,360 
2,360 
2,360 
2,360 
2,360 
3,500 
2,725 
3,500 
3,900 


9,150 
7,500 
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Niagara  County. 
Towns : 

1907.  Boyalton $5,275 

1908.  Eoyalton 5,275 

Orleans  County, 

Towns : 

1907.  Murray 4,825 

Eidgway 5,525 

1908.  Eidgway .  5,300 

Xew   York   and   Pennsylvania   Telephone  and   Telegraph 

Company. 

Allegany  County. 
Town : 

1909.  Wellsville $11,500 

Cattaraugus  County. 

City: 

1909.  Olean • 20,000 

Town: 

1909.  Salamanca 10,500 

Chautauqua  County. 
City: 

1909.   Dunkirk 17,000 

New  York  Transit  Company. 
Erie  County. 
City: 

1907.  Buffalo $20,000 

1908.  Buffalo 25,000 

1909.  Buffalo 2*5,300 

Xiagara  County  Home  Telephone  Company. 
Erie  County. 
Cities : 

1908.  Tonawanda $6,800 

1909.  Tonawanda 6,500 
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Niagara  County. 

Cities : 

1909.  Niagara  Falls   

Lockport 

North  Tonawanda 

Producers  Gas  Company. 

Allegany  County. 

Towns : 

1908.  Amity 

Angelica 

Belfast.  . 

Bolivar 

Friendship 

Genesee 

Wirt 

Cattaraugus  County. 

Towns: 

1908.  Olean ' 

Portville 

Standard  Oil  Company  of  New  York. 

Eric  County. 

City: 

1908.  Buffalo 

1909.  Buffalo 

Western  New  York  and  Pennsylvania  Traction 

Allegany  County. 
Towns : 

1908.  Bolivar 

Genesee 

Cattaraugus  County. 
Towns : 

1908.  Allegany 

Carrollton 

Great  Vallev 


$40,000 
20,000 
15,000 


7,000 

11,500 

9,000 

200 

12,000 

100 

5,000 


15,000 
9,000 


$15/700 
8,300 

Company. 


$G,000 
31,000 


1,300 
8,000 
9,000 
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Town: 

Olean $3,800 

Portville 2,900 

Salamanca 4,400 

City: 

1908.  Olean 53,900 

Western  Union  Telegraph  Company. 

Erie  County. 

City: 

1907.  Buffalo $170,000 

1908.  Buffalo 178,550 


NINTH   JUDICIAL  DISTRICT. 

Consolidated  Water  Company. 

Westchester  County. 
Towns : 

1909.  Greenburg $175,000 

Scarsdale 13,000 

Cornwall  Telephone  Company. 
Orange  County. 

Town: 

1909.  Cornwall $5,700 

Dutchess  County  Telephone  Company. 

Dutchess  County. 
City: 

1909.  Poughkeepsie $32,000 

Hudson  Counties  Gas  and  Electric  Company. 
Orange  County. 

Town: 

1909.  Cornwall $10,000 
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Hudson  Giver  Telephone  Company. 
Dutchess  County. 

Towns : 

1909.  Fishkill  .  .  .  . $43,500 

Poughkeepsie 16,500 

City: 

1909.  Poughkeepsie 60,000 

Orange  County. 

Town : 

1909.  Goshen 13,900 

Newburgh  Home  Telephone  Company. 

Orange  County. 

City: 

1909.  Newburgh $25,000 

Newburgh  Light,  Heat  and  Power  Company. 
Orange  County. 

Towns : 

1909.  Newburgh $60,000 

New  Windsor 16,000 

City: 

1909.  Newburgh 150,000 

New  York  Interurban  Water  Company. 

Westchester  County. 

Cities : 

1908.  Mount  Vernon '      $265,000 

New  Rochelle 30,000 

1909.  Mount  Vernon 265,000 

Towns : 

1909.  Pelham 23,000 

Soarsdale 18,500 

Orange  County  Traction  Company. 
Orange  County. 
Towns: 

1909.  Montgomery $35,000 

Newburgh 47,000 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  95 

Port  Jervis  Water  Works  Company. 

Orange  County. 

City: 

1909.  Port  Jervis $90,000 

poughkeepsie  clty  and  wappingers  falls  electric 

Railway  Company. 

Dutchess  County. 

Town : 

1909.  Poughkeepsie $75,000 

City: 

1909.  Poughkeepsie 135,000 

Poughkeepsie  Light,  Heat  and  Power  Company. 

Dutchess  County. 

Towns : 

1909.  Hyde  Park $2,000 

Poughkeepsie 1,200 

City: 

1909.  Poughkeepsie 200,000 

Rockland  Light  and  Power  Company. 
Rockland  County. 

Towns: 

1909.  Clarkstown $25,000 

Haverstraw 28,000 

Orangetown 103,000 

Ramapo 20,000 

Stony  Point 500 

Westchester  Lighting  Company. 
Westchester  County. 
Towns: 

1905.  Greenburg '.  ...V. $120,000 

1908.  Bedford 10,000 

Eastchester 7'2,000 

Harrison 43,000 

Mamaroneek 201,000 

Mount  Pleasant 52,000 
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Town : 

1908.  New  Castle $27,000 

Pelham 166,200 

Rye 351,900 

'  Scarsdale 15,000 

White  Plains 190,000 

1909.  Bedford 12,000 

Eastchester 75,000 

Harrison 53,000 

Mamaroneck 210,000 

Mount  Pleasant 52,000 

New  Castle 30,000 

North  Castle 700 

Pelham 173,000 

Scarsdale 16,000 

Eye 370,000 

White  Plains 205,000 

Cities: 

1908.  Mount  Vernon 625,000 

New  Rochelle 475,000 

Yonkers 745,000 

1909.  Mount  Vernon 640,000 

Yonkers 765,300 
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New  York  &  New  Jersey  Telephone  Company. 

Boroughs  of  Brooklyn,  Queens  and  Richmond. 

1908 $9,500,000 

1909 29,750,000 

i 

New  York  Telephone  Company. 
Boroughs  of  Bronx,  Brooklyn,  Manhattan,  Queens  and  Richmond. 

1908 $28,400,000 

1909 9,564,000 

Amsterdam  Electric  Light,  Heat  &  Power  Company. 

Borough  of  Brooklyn. 

1908 * ,..:..  $55,000 

1909 75,000 

Edison  Electric  Illuminating  Company  of  Brooklyn. 

Borough  of  Brooklyn. 

1906 $6,720,000 

1907 10,100,000 

1908 10,500,000 

1909 11,500,000 

Kings  County  Lighting  Company. 

Borough  of  Brooklyn. 

1908 $930,000 

1909 1,200,000 

Brush  Eleotbio  Illuminating  Company  op  New  York. 

Borough  of  Manhattan. 

1903 $324,000 

1904 ., 228,000 

1905 300,000 

4  [97] 
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1906 $320,000 

1907 , 300,000 

1908 300,000 

1909 300,000 

New  Yobk  Edison  Company. 

Boroughs  of  Bronx,  Brooklyn  and  Manhattan. 

1904 $12,110,000 

1905 17,835,000 

1906 22,576,000 

1907 33,515,000 

1908 39,075,000 

1909  . , 39,015,000 

New  York  and  Queens  Electric  Light  and  Power  Company. 

Borough  of  Queens. 

1907 $300,000 

United  Electric  Light  and  Power  Company. 
Borough  of  Manhattan. 

1903 $1,206,000 

1904 1,521,000 

1905 ' 2,653,000 

1906 3,101,000 

1907  .  .  . 4,925,000 

1908 4,925,000 

1909 , 2,000,000 

Westchester  Lighting  Company. 
Borough  of  Bronx. 

1907 $275,000 

1908 275,000 

1909 ■ 200,000 

Western  Union  Telegraph  Company. 

Boroughs  of  Bronx,  Brooklyn,  Manhattan,  Queens  and  Richmond. 

1907 • $671,500 

1908 820,000 

1909 819,100 
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Central  Union  Gas  Company. 

Borough  of  Bronx. 

1901 $1,081,270 

1902 1,152,000 

1903 1,211,000 

1904 1,517,000 

1905 1,900,000 

1906 1,900,000 

1907 2,080,000 

1908 2,280,000 

1909 , 1,600,000 

Consolidated  Gas  Company  of  the  City  of  New  York. 
Borough  of  Manhattan, 

1901 $13,990,000 

1902 16,275,000 

1903 17,985,000 

1904 21,900,000 

1905 27,300,000 

1906 31,900,000 

1907 33,640,000 

1908 33,640,000 

1909 20,001,000 

New  Amsterdam  Gas  Company. 

Boroughs  of  Manhattan  and  Queens. 

1901 $4,127,500 

1902 4,413,000 

1903 ." 4,505,000 

1904 4,732,000 

1905 , 6,090,000 

1906 6,700,000 

1907 8,150,000 

1908 8,150,000 

1909 6,500,000 

Brooklyn  Union  Gas  Company. 

Borough  °f  Brooklyn. 

1901 $8,360,140 

1902 8,724,450 
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1006 , $15,600,000 

1907 17,200,000 

1908 . 18,500,000 

1909 , 16,300,000 

New  York  Mutual  Gas  Light  Company. 

Manhattan  Borough. 

1900 $2,326,174 

1901 2,300,000 

1902 2,400,500 

1903 2,580,000 

1904  .  . 2,831,500 

1905 2,980,000 

1906 3,975,000 

1907 4,050,000 

1908 4,000,000 

1909 2,225,000 

New  York  and  Richmond  Gas  Company. 

Borough  of  Richmond. 

1906 $285,000 

1907 300,000 

1908 325,000 

1909 : 325,000 

New  York  and  Queens  Gas  Company. 

Borough  of  Queens. 

1907 $140,000 

Northern  Union  Gas  Company. 

Borough  of  Bronx. 

1901 '. $461,000 

1902 459,000 

1903 485,000 

1904  .• 550,000 

1905  . , 1,050,000 

1906 1,125,000 

1907 1,150,000 

1908 1,150,000 

1909 1,000,000 
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Standard  Gas  Light  Company. 

Boroughs  of  Bronx  and  Manhattan. 

1900 $3,127,790 

1902 , 3,240,500 

1903 3,261,000 

1904 3,322,000 

1905 4,667,000 

1906 4,670,000 

1907 4,980,000 

1908 , 5,980,000 

1909 3,100,000 

Fi*atbush  Gas  Company. 

Borough  of  Brooklyn. 

1907 $875,000 

1908 950,000 

1909 600,000 

Jamaica  Gas  Light  Company. 
Borough  of  Brooklyn. 

1907 $150,000 

1908 165,000 

1909 185,000 

Newtown  Gas  Company 
Borough  of  Queens. 

1907 $625,000 

1908 675,000 

1909 600,000 

Richmond  Hiu,  and  Queens  County  Gas  Light  Company. 

Borough  of  Queens. 

1907 , $125,000 

1908 135,000 

1909 115,000 

Woodhaven  Gas  Light  Company. 
Borough  of  Queens. 

1907 $145,000 

1908 155,000 

1909 155,000 
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Queens  Borough  Gas  and  Electric  Company. 

Borough  of  Queens. 
1909 $300,000 

Arbuckle  Brothers. 
Borough  of  Manhattan. 

1908 $7,200 

Borough  of  Brooklyn. 
1908 $1,100 

1909 7,200 

Abraham  &  Straus. 

Borough  of  Brooklyn. 

1909 $18,000 

A.  D.  Matthews  &  Sons. 

Borough  of  Brooklyn. 

1909 $10,000 

Automatic  Fire  Alarm  Company. 

Borough  of  Manhattan. 

1905 $18,000 

1907 60,000 

1909 75,000 

Consolidated  Fire  Alabm  Company. 

Boroughs  of  Brooklyn  and  Manhattan. 

1909 20,000 

Consolidated  Telegraph  and  Electrical  Subway  Company. 
Boroughs  of  Bronx  and  Manhattan. 

1903 $3,780,000 

1904 4,543,000 

1905 4,850,000 

1906 15,125,000 

1907 6,435,000 

1908  . x  6,435,000 

1909  . 6,725,000 
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Empire  City  Subway  Company,  Limited. 

Borough*  of  Bronx  and  Manhattan. 

1907 $7,840,000 

1908 8,750,000 

1909 8,900,000 

John  B.  McDonald. 

Borough  of  Bronx. 

1902 , $5,000 

1903 50,000 

1904 12,500 

New  York  Mail  and  Newspaper  Transportation  Company. 

Boroughs  of  Brooklyn  and  Manhattan. 

1906 $90,000 

1907 90,000 

Peter  Cooper's  Glue  Factory. 
Borough  of  Brooklyn. 

1906 $500 

1908 11,000 

1909  . , 6,000 

Pneumatic  Service  Company. 
Borough  of  Manhattan. 

1907 $150,000 

1908 130,000 

Stock  Quotation  Telegraph  Company. 

Boroughs  of  Bronx  and  Brooklyn. 
1907 $160,000 

Tubular  Dispatch  Company. 

Borough  of  Manhattan. 

1906 $140,000 

Canarsie  Railroad  Company. 
Borough  of  Brooklyn. 

1908 $84,600 

1909 _ 31,200 
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Harlem  River  and  Portohester  Railroad  Company. 
Borough  of  Bronx. 

1903 $22,000 

1909 601,900 

Jamaica  and  South  Shore  Railroad  Company. 

Borough  of  Queens. 

1908 $1,000 

New  York  Central  and  Hudson  River  Railroad  Company. 

Borough  of  Bronx. 

1906 $175,000 

1907 200,000 

1908 786,300 

1909 898,100 

Borough  of  Manhattan   {Park  Avenue). 

1900 $10,192,000 

1901 10,050,600 

1902 10,050,000 

1903 10,050,000 

1904 10,009,000 

1905 10,300,000 

1906 11,200,000 

1907 11,500,000 

1908 12,299,400 

1909 13,115,200 

Borough  of  Manhattan  {llth  Avenue). 

1906 $1,650,000 

1907 2,400,000 

1908 4,629,900 

1909 4,572,000 

Staten  Island  Railroad  Company. 

Borough  of  Richmond. 

1908 $84,800 
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Williams  Terminal  Railway  Company. 

Borough  of  Brooklyn. 

1907 $4,000 

YoNKERS  RAILROAD  COMPANY. 
Borough  of  Bronx. 

1905 : $08,000 

1906 70,000 

1907 83,000 

1909 73,000 

Bleeckeb  Street  and  Fulton  Febey  Raileoad  Company. 

Borough  of  Manhattan. 

1901 $326,420 

1902 390,440 

1903 475,000 

1904 590,000 

1905 '         700,000 

1906 650,000 

1907 830,000 

1908 730,000 

1909 730,000 

Broadway  and  Seventh  Avenue  Raileoad  Company. 

Borough  of  Manhattan. 

1901 $6,309,700 

1902 6,359,000 

1903 6,540,000 

1904 6,540,000 

1905 6,750,000 

1906 6,800,000 

1907 9,040,000 

1908 7,955,000 

1909 7,955,000 

Centeal  Cbosstown  Railway  Company. 
Borough  of  Manhattan. 

1901 $591,765 

1902 633,600 
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1903 $534j,000 

1904 510,000 

1905 575,000 

190ff 575,000 

1907 750,000 

1908  . 660,000 

1909 •  660,000 

Central  Pabk,  Xobth  and  East  Riveb  Railroad  Company. 

Borough  of  Manhattan. 

1901 $1,809,900 

1902 2,297,200 

1903 2,625,000 

1904 2,600,000 

1905 2,800,000 

1906  .  . 2,800,000 

1907 3,650,000 

1908 3,312,000 

1909 2,750,000 

Christopher  and  Tenth  Streets  Raileoad  Company. 

Borough  of  Manhattan. 

1901 $719,820 

1902 , 774,050 

1903 875,000 

1904 , 975,000 

1905 1,200,000 

1906 1,200,000 

1907 1,560,000 

1908 1,373,000 

1909  . ' 1,172,000 

Eighth  Avenue  Raileoad  Company. 
Borough  of  Manhattan. 

1901 $3,970,150 

1902 4,429,600 

1903 4,460,000 

1904 4,467,000 
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1905 . $4,680,000 

1906 4,700,000 

1907 6,590,000 

1908 5,799,000 

1909 4,800,000 

Fort  George  and  Eleventh  Avenue  Railroad  Company. 
Borough  of  Manhattan, 

1902 $50,000 

1903 74,800 

1904 74,000 

1905  . . 74,000 

1906 75,000 

1907 200,000 

1908 317,000 

1909 317,000 

Forty-Second   Street  and  Grand  Street  Ferry  Railroad 

Company. 
Borough  of  Manhattan. 

1901 : $752,125 

1902 782,100 

1903 785,000 

1904 -  820,000 

1905 1,100,000 

1906 1,100,000 

1907 1,430,000 

1908 ,  1,258,000 

1909 1,600,000 

Fulton  Street  Railroad  Company. 
Borough  of  Manhattan. 

1901 $101,240 

1902 133,500 

1903 133,000 

1904 125,000 

1905 125,000 

1906  . 125,000 

1907 '. 147,000 

1908 129,000 
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Metropolitan  Street  Railway  Company. 

Borough  of  Manhattan. 

1900 $18,377,911 

1901 17,577,975 

1902 16,110,000 

1903 ,.  .  18,413,000 

1904 18,480,000 

1905 18,676,000 

1906 18,803,000 

1907 24,600,000 

1908 20,258,000 

1909 20,258,000 

New  York  City  Inter-Borough  Railroad  Company. 
Boroughs  of  Bronx  and  Manhattan. 

1908 $600,600 

1909 675,000 

New  York  and  Harlem  Railroad  Company. 

Boroughs  of  Bronx  and  Manhattan. 

1901 $7,580,470 

1902 7,587,500. 

1903 7,590,000 

1904 1 . . .  7,610,000 

1905 8,090,000 

1906 8,150,000 

1907 10,617,000 

1908 9,343,000 

1909 9,343,000 

Ninth  Avenue  Railroad  Company. 
Borough  of  Manhattan. 

1901 $1,502,265 

1902 ;  1,738,400 

1903 2,300,000 

1904 2,350,000 

1905 2,850,000 

1906 , 2,850,000 
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1907 $3,700,000 

1908 3,256,000 

1909 2,800,000 

Second  Avenue  Railroad  Company. 
Borough  of  Manhattan. 

1901 $4,055,480 

1902 4,417,700 

1903 4,210,000 

1904  .  • 4,210,000 

1905 . 4,425,000 

1906 4,425,000 

1907 5,770,000 

1908 5,780,000 

1909 4,500,000 

Sixth  Avenue  Railroad  Company. 
Borough  of  Manhattan. 

1901 $2,756,500 

1902 3,770,400 

1903 3,790,000 

1904 3,750,000 

1905 3,750,000 

1906 3,750,000 

1907 5,170,000 

1908 4,550,000 

1909 4,550,000 

Thirty-fourth  Street  Crosstown  Railroad  Company. 
Borough  of  Manhattan. 

1901 $785,122 

1902 845,500 

1903 897,000 

1904 ; 950,000 

1905 1,040,000 

1906 1,050,000 

1907 1,370,000 

1908 1,206,000 

1909 1,206,000 
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TWENTY-EIGHTH       AND       TWEXTY-NINTH       S'fBEETS  CrOSSTOWN 

Railroad  Company. 

Borough  of  Manhattan. 

1900 $350,473 

1901 353,800 

1902 390,600 

1903 370,000 

1904 350,000 

1905 : 350,000 

1906 325,000 

1907 524,000 

1908 $374,000 

1909 150,000 

Twenty-third  Street  Railway  Company. 
Borough  of  Manhattan. 

1901 $1,697,300 

1902 1,888,700 

1903 1,905,000 

1904 1,925,000 

1905 2,375,000 

1906 2,400,000 

1907 3,170,000 

1908 2,790,000 

1909 2,790,000 

Wall  and  Cortlandt  Streets  Ferries  Railroad  Company. 

Borough  of  Manhattan. 

1901 $10,000 

1904 10,000 

1905 10,000 

1906 10,000 

1907 13,000 

Drydock,  East  Rroadway  and  Battery  Railroad  Company. 
Borough  of  Manhattan. 

1901 $1,375,405 

1902 1,577,700 
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1903 $1,525,000 

1904 1,475,000 

1905 1,500,000 

1906 1,300,000 

1907 2,165,000 

1908 1,905,000 

1909 1,400,000 

Forty-second   Street,   Manhattanville  and   St*   Nicholas 

Railroad  Company. 

Borough  of  Manhattan. 

1901 , $2,420,150 

1902 2,905,000 

1903. 3,020,000 

1904 2,950,000 

1905 2,950,000 

1906 2,900,000 

1907 4,780,000 

1908 4,206,000 

1909 4,206,000 

Kings  Bridge  Railroad  Company. 
Borough  of  Manhattan. 

1902 $101,000 

1903 525,000 

1904 580,000 

1905 650,000 

1906 650,000 

1907 862,000 

1909 759,000 

Southern  Boulevard  Railroad  Company. 
Borough  of  Bronx. 

1901 $157,545 

1902 195,000 

1903 215,000 

1904s 4 225,000 
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1905 $235,000 

1906 200,000 

1907 223,000 

1909 196,000 

New  York,  Westchester  and  Connecticut  Traction 

Company. 

Borough  of  Bronx. 

1902 $5,000 

1903 5,000 

1904 4,000 

1905 4,000 

1906 4,000 

1907 5,000 

1908 '. 4,400 

1909 4,400 

Third  Avenue  Railroad  Coompany. 

Borough  of  Manhattan. 

1901 $10,525,605 

1902 10,086,000 

1903 10,310,000 

1904 10,300,000 

1905 10,300,000 

1906 10,500,000 

1907 11,320,000 

1908 7,920,000 

1909 7,920,000 

Bronx  Traction  Company. 

•  Borough  of  Bronx. 

1905 $150,000 

1906 150,000 

1907 200,000 

1909 176,000 
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Union  Railway  Company  of  New  York  City. 

Boroughs  of  Bronx  and  Manhattan. 

1901 $1,776,830 

1902 2,676,000 

1903 2,680,500 

1904. 2,875,000 

1905 3,671,000 

1906 3,760,000 

1907 4,780,000 

1908 4,206,000 

1909 4,206,000 

Brooklyn  City  Railroad  Company,  by  Brooklyn  Heights 

Company. 
Boroughs  of  Brooklyn  and  Queens. 

1901 $9,476,950 

1902 11,109,000 

1903 12,502,000 

1904 11,260,000 

1905 13,980,000 

1907 21,700,000 

Borough  of  Brooklyn. 

1908 18,810,400 

1909 18,180,000 

Borough  of  Queens. 

1908 1,967,000 

1909 1,891,000 

Brooklyn  City  and  Newtown  Railroad  Company. 
Boroughs  of  Brooklyn  and  Queens. 

1907 $3,000,000 

1908 3,000,000 

1909 2,515,000 

Brooklyn  Heights  Railroad  Company. 
Borough  of  Brooklyn. 

1905.  . $95,000 

1909 ' 75,000 
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Borough  of  Queens. 

1906 $95,800 

Bbooklyn  Union  Elevated  Railboad  Company. 
Borough  of  Brooklyn. 

1905 $6,050,000 

1909 18,019,000 

Bbooklyn,  Queens  County  and  Sububban  Railboad  Company. 
Boroughs  of  Brooklyn  and  Queens. 

1901 $1,835,100 

1902 1,480,000 

1903 .  1,575,000 

1904.  .  .  .- 1,355,000 

1905 1,910,000 

1906 ' 2,316,000 

Borough  of  Brooklyn. 

1909 2,997,500 

Borough  of  Queens. 

1909 235,300 

Coney  Island  and  Bbooklyn  Railboad  Company. 
Borough  of  Brooklyn. 

1.90.1. $1,139,000 

1907 1,700,000 

1908 2,750,000 

1909. 2,543,000 

Coney  Island  and  Gbavesend  Railboad  Company. 
Borough  of  Brooklyn. 

1902 $145,000 

1903 105,000 

1904 95,000 

1909. ;. . . .  120,000 
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Edenwald  Street  Railroad  Company. 
Borough  of  Bronx. 

1906 $10,000 

1907.  .  . 12,000 

1908 11,000 

1909 11,000 

Nassau  Electric  Railroad  Company. 
Boroughs  of  Brooklyn  and  Queens, 

1907 $10,950,000 

1908 14,328,000 

Borough  of  Brooklyn. 
1909.  .  .  .  / 13,280,000 

New  York  and  Long  Island  Kaileoad  Company. 

Borough  of  Queens. 

1909 $1,500,000 

New  York  and  Long  Island  Traction  Company. 

Borough  of  Queens. 

1909 $197,500 

Borough  of  Manhattan. 
1909 $3,350,000 

Brooklyn  Eastern  District  Terminal. 

Boroughs  of  Brooklyn  and  Queens. 

1908 $75,000 

Bush  Tebminal  Kailboad  Compant. 

Borough  of  Brooklyn. 

1907 $350,000 

1908 350,000 

1909 3*0,000 

City  Island  Raileoad  Company 
Borough  of  Bronx. 

1909 $25,000 
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Hudson  and  Manhattan  Railroad  Company. 

Bwough  of  Manhattan. 

1908 $0,900,000 

1909 8,000,000 

Long  Island  Railroad  Company. 

Borough  of  Brooklyn. 

1904 $30,000 

Borough  of  Queens. 

1901 ,80,000 

1902 80,000 

1906 30,000 

1907 100,000 

1908 1,675,000 

Borough  of  Manhattan. 

1908 ■  3,175,000 

Boroughs  of  Brooklyn  and  Queens. 

1903  . 87,000 

1908 1,143,400 

1909 1,113,100 

Manhattan  Railway  Company. 

Boroughs  of  Bronx  and  Manhattan. 
1906  . , $62,700,000 

Borough  of  Bronx. 

1907 2,900,000 

1908 3,500,000 

1909  ... ,     3,500,000 

Borough  of  Manhattan. 

1907 72,000,000 

1908 ' 75,000,000 

1909 75,000,000 
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New  York,  Brooklyn,  Manhattan  Beach  Bailroad  Company. 

Boroughs  of  Brooklyn  and  Queens. 

1908 $509,400 

1909 669,400 

New  York  and  Queens  County  Bail  way  Company. 
Borough  of  Queens, 

1909  . $2,275,000 

Ocean  Electric  Bailroad  Company. 
Borough  of  Queens, 

1908 $90,700 

New  York  and  Bockaway  Beach  Bailroad  Company. 

Boroughs  of  Brooklyn  and  Queens, 

1908 $288,800 

Borough  of  Queens. 
1909 254,800 

Pelham  Park  Bailroad  Company. 

Borough  of  Bronx, 

1909 $10,000 

Prospect  Park  and   Coney  Island  Bailroad  Company,  by 
South  Brooklyn  Bailway. 

Borough  of  Brooklyn. 

1907 $20,000 

1908 32,500 

1909 273,000 

Bichmond  Lighting  and  Bailroad  Company. 

Borough  of  Richmond. 

1907 * $500,000 

1909 534,900 

( 
Sea  Beach  Bailway  Company. 
Borough  of  Brooklyn. 

1909 $87,100 
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Staten  Island  Midland  Eailroad  Company. 

Borough  of  Richmond. 

1907 $160,000 

1908 270,000 

1909 175,000 

Staten  Island  Railway  Company. 
Borough  of  Richmond. 

1909- $84,700 

Staten  Island  Rapid  Transit  Railway. 

Borough  of  Richmond. 

1909 $316,000 

•Citizens'  Water  Supply  Company  of  Newtown. 
Borough  of  Queens. 

1902 $415,500 

1904 300,000 

1908 750,000 

1909 750,000 

Crystal  Water  Supply  Company  of  Edgewater. 

Borough  of  Richmond. 

1901 $195,000 

1903 125,000 

1904 128,000 

Flatbush  Water  Works  Company. 
Borough  of  Brooklyn. 

1903 $452,500 

Jamaica  Water  Supply  Company. 
Borough  of  Queens. 

1908 • $850,000 

Montauk  Water  Company. 
Borough  of  Qweem. 

1908 $5,270 

1909 5,300 
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Queens  County  Water  Company. 

Borough  of  Queens. 

1900 ; $179,564 

1901 179,500 

1902 176,500 

1903 179,000 

1904 190,000 

1905 190,000 

1906 216,000 

1907 240,000 

1908 300,000 

1909 275,000 

Woodhaven  Water  Supply  Company. 

Borough  of  Queens. 

1907 $210,000 
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SECOND  JUDICIAL  DISTRICT  —  OUTSIDE  NEW  YORK 

CITY. 
Huntington  Railroad  Company,  Suffolk  County. 
Towns: 

1908.  Huntington $17,500 

Long  Island  Railroad  Company. 
Nassau  County. 

Towns : 

1908.  Hempstead $12,000 

North  Hempstead 18,600 

Oyster  Bay   5,900 

1909.  Hempstead 16,100 

North  Hempstead 19,300 

Oyster  Bay   5,900 

Suffolk  County. 

Towns : 

1908.  Babylon 11,500 

Brookhaven 3,700 

Port  Huntington 800 

Southampton 12,000 

1909.  Babylon 11,500 

Brookhaven 4,100 

East  Hampton 5,400 

Huntington 600 

Southampton 6,900 


New  York  Telephone  Company. 

Nassau  County. 

Towns : 

1909.  Hempstead 

North  Hempstead 


$320,000 
100,000 
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New  York  and  New  Jersey  Telephone  Company. 
Nassau  County. 

Towns: 

1908.  Hempstead $287,000 

North  Hempstead 82,000 

Oyster  Bay   115,000 

Suffolk  County. 

1908.  Babylon 39,000 

Huntington 40,000 

Islip 45,000 

Southampton 58,000 

Southold 20,600 


Queens  Gas  and  Electric  Company. 
Nassau  County. 

Town: 

1908.  Hempstead 

1909.  Hempstead 


$80,000 
85,000 


Queens  County  Water  Company. 

Nassau  County. 

Town: 

1900.  Hempstead $65,000 

1901.  Hempstead 65,000 

1902.  Hempstead 67,000 

1903.  Hempstead 72,000 

1904.  Hempstead 92,000 

1905.  Hempstead 95,500 

1906.  Hempstead 110,000 

1907.  Hempstead 160,000 

1908.  Hempstead 180,000 

1909.  Hempstead 180,000 
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THIRD  JUDICIAL  DISTRICT. 

Albany  and  Hudson  Railroad  Company. 
Columbia  County, 
Town: 

1907.  Kinderhook $8,500 

City: 

1908.  Hudson 80,000 

1909.  Hudson 80,000 

Rensselaer  County. 
City: 

1909.  Rensselaer . -        40,000 

American  Telephone  and  Telegraph  Company. 
Rensselaer  County. 

City: 

1907.  Troy $28,950 

1908.  Troy 28,950 

Catskill  Mountain  Railway  Company. 
Oreene  County. 
Town : 

1909.  Catskill $18,000 

Coiioes  Railway  Company. 
Albany  County. 
Town: 

1906.  Colonie  .  : $18,000 

1907.  Colonie 20,000 

1908.  Colonie 20,000 

Commercial  Union  Telephone  Company. 
Rensselaer  County. 

City: 

1909.  Troy $115,000 
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Edw.  McCreary  and  Michael  D.  Powers. 
Albany  County. 

City: 

1903.  Cohoes , $5,000 

Delaware  and  Hudson  Company. 
Albany  County. 

City: 

1908.  Albany $203,500 

Rensselaer  County. 

City: 

1909.  Troy 200,000 

Sullivan  County. 

Town: 

1908.  Blackbrook 18,750 

Fitchburg  Railroad  Company. 
RenS8elaer  County. 

Towns: 

1908.  Hoosick $13,500 

Pittstown 2,300 

Schaghticoke 4,900 

City: 

1908.  Troy 34,400 

Green  Island  Water  Supply  Company. 
Albany  County. 

Town: 

1907.  Green  Island  1 .  $14,000 

Hudson  River  Bridge  Company. 

Albany  County. 

Cities : 

1907.  Albany $320,470 

1909.  Albany 781,500 

Rensselaer  County. 

Cities : 

1908.  Rensselaer 480,000 

1909.  Rensselaer 630,000 
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Hudson  River  Telephone  Company. 
Albany  County. 
Cities : 

1909.  Albany 

Rensselaer  County. 

Cities : 

1907.  Troy 

1908.  Troy 

Municipal  Gas  Company. 
Albany  County. 
Cities : 

1907.  Albany  .  .  .-. 

Watervliet 

1908.  Albany 

Watervliet 

1909.  Albany 

Watervliet 

Towns: 

1909.  Colonie 

Green  Island   

Xew  England  Telegraph  Company. 
Albany  County. 

City: 

1900.  Albany 

1901.  Albany 

1902.  Albany 

1903.  Albany 

1904.  Albany 

1905.  Albany 

1906.  Albany 

1907.  Albany 

1908.  Albany 

1909.  Albany 

Town: 

1907.  Colonie 

1908.  Colonie 


$310,700 


103,200 
115,500 


$1,500,000 
40,000 

1,050,000 
40,000 

1,135,000 
50,000 

4,000 
9,000 


$8,950 
8,G00 
8,600 
8,600 
8,600 
8,600 
8,600 
8,850 
25,000 
25,000 

8,850 
5,300 
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Columbia  County, 

Towns : 

1902.  Ghent 

Ghent 

1907.  Chatham 

1908.  Chatham 

Rensselaer  County. 

City: 

1907.  Troy 

1908.  Troy 

Ulster  County. 

Towns: 

1907.  Esopus 

Saugerties 

Ulster 

!N"ew  York  Central  and  Hudson  River  Railroad 

Albany  County. 

Cities : 

1907.  Albany 

1908.  Albany 

Cohoes  .  . 

Albany  (Tivoli  Hollow  Railroad  Co.) . 

1909.  Albany 

Cohoes 

Towns: 

1908.  Altamont 

Coeymans 

1909.  Xew  Scotland    

Columbia  County. 

City: 

1908.  Hudson 

1009.  Hudson 

Greene.  County. 

Town: 

1908.  Catakill 

1909.  Catskill 


125 


$2,900 
4,500 
4,825 
4,850 


4,550 
4,500 


4,000 
4,600 
4,875 

Company. 


£257,600 
798,700 

15,100 
199,300 
192,600 

15,100 

3,000 
6,000 
4,600 


26,300 
26,300 


65,600 
65,600 
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Rensselaer  County. 
Cities : 

1908.  Rensselaer $300,700 

Troy 54,100 

1909.  Rensselaer 295,800 

Troy 54,100 

Town: 

1909.  Schodaek 3,500 

Sullivan  County. 

Town: 

1908.  Brownville 4,700 

Ulster  County. 

City: 

19W.  Kingston 16,500 

1908.  Kingston 65,900 

1909.  Kingston 67,600 

New  York,  Ontario  and  Western  Railway  Company. 
Ulster  County. 

Town: 

1908.  Wawarsing $8,400 

1909.  Wawarsing 8,400 

Saratoga  and  Schenectady  Railroad  Company. 

Ulster  County. 

Town: 

1908.  Milton $24,200 

Troy  Gas  Company. 
Rensselaer  County. 

City: 

1907.  Troy  ...  ' $640,500 

1908.  Troy 775,000 

1909.  Troy 640,500 

Teoy  Union  Railroad  Company. 
Rensselaer  County. 

City: 

1901.  Troy $60,000 

1902.  Troy 60,000 
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1903.  Troy $60,000 

1904.  Troy 60,000 

1907.  Troy 125,000 

1908.  Troy 244,000 

1909.  Troy 244,000 


United  Traction  Company. 

Albany  County. 

Towns: 

1902.  Bethlehem 

1905.  Bethlehem 

1906.  Bethlehem 

1907.  Green  Island 

1908.  Green  Island 

1909.  Green  Island , 

Rensselaer  County. 

City: 

1907.  Troy  .  .  .  '. 

1908.  Troy 

1909.  Troy 


$3,000 

3,000 

4,000 

72,000 

105,000 

105,000 


1,300,000 
1,400,000 
1,400,000 


West  Troy  Gas  Light  Company. 

Albany  County. 

Town. 

1900.  Green  Island $8,000 

City: 

1900.  Watervliet 25,000 
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FOURTH  JUDICIAL  DISTRICT. 
Central  New  York  Telephone  and  Telegraph  Company. 

St.  Lawrence  County, 

Towns : 

1908.  Canton $16,400 

Gouverneur 18,450 

City: 

1908.  Ogdensburgh 25,950 

Delaware  and  Hudson  Company. 

Clinton  County. 

City: 

1908.  Plattsburg $29,500 

Saratoga  County. 

Town: 

1908.  Saratoga  Springs 79,400 

Schenectady  County. 

City: 

1908.  Schenectady 114,000 

Washington  County. 

Towns : 

1908.  Fort  Edward 53,200 

Whitehall 38,900 

Edison  Electric  Light  and  Power  Company  of  Amsterdam. 

Montgomery  County. 

City: 

1906.  Amsterdam.  .  . ,     $48,000 

Fitchburg  Railroad  Company. 
Saratoga  County. 

Towns: 

1908.  Halfmoon $5,800 

Saratoga 9,700 

Stillwater 3,200 
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Schenectady  County. 

Town : 

1908.  Glenville $7,500 

Fonda,  Johnstown  and  Gloversville  Railroad  Company. 
Montgomery  County. 

Town: 

1907.  Amsterdam $12,000 

Glens  Falls  Gas  and  Electric  Light  Company. 
Saratoga  County. 
Town: 

1907.  Moreau $1,000 

Warren  County. 

Town : 

1907.  Greenburg 60,000 

Independent  Union  Telephone  Company. 

Montgomery  County. 

Towns : 

1907.  Florida $6,100 

Glen 2,100 

Minden 1,250 

Mohawk 3,500 

Palatine *   4,000 

St.  Johnsville 1,200 

City: 

1907.  Amsterdam.  . 1,200 

Lozier  Light  and  Power  Company. 
Clinton  County. 

City: 

1908.  Plattslmrg $4,000 

Xew  England  Telegraph  Company. 
Fulton  County. 

City: 

1900.  Gloversville $1,500 

1901.  dlovorsvillp 1,150 

5 
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11)02.  Gloversville $950 

1903.  Gloversville 950 

1904.  Gloversville 900 

Franklin   County. 

Town : 

1908.  Franklin 2,250 

.1/ ontgom  cry   Cou  n  ty. 

Towns: 

1907.  Florida 6,400 

Glen 5,600 

1908.  Florida 6,400 

Glen 5,500 

Saratoga  County. 

Town: 

1902.  Stillwater 1,100 

Schenectady  County. 

City: 

1901.  Schenectady 1,300 

1907.  Schenectady 4,950 

1908.  Schenectady 4,950 

St.  Ixiicrence  County. 

Towns : 

1908.  Norfolk 3,550 

Oswegatchie 3,700 

New  York  Ckntral  and  Hudson  River  Railroad  Company. 

Franklin  County. 

Town: 

1908.  Malono $2,000 

Montgomery   County. 

Towns : 

1901.  Canajoharie 20,000 

1904.  Canajoharie 15,500 

1 906.  Canajohorie 40,000 
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1907.  Canajoharie.  .• $,6.2,000 

Minden 59,000 

1908.  Canajoharie. 70,000 

Minden 62,000 

Mohawk 20,500 

Palatine 3,800 

St.  Johnsville 4,800 

1909.  Canajoharie 69,300 

Minden 62,000 

Mohawk 9,800 

City: 

1908.  Amsterdam 62,600 

1909.  Amsterdam 37,900 

Schenectady   County. 

City: 

1900.  Schenectady 141,600 

1908.  Schenectady 326,100 

1909.  Schenectady 318,500 

Town: 

1909.  Glenville 12,800 

St.  Laicretice  County. 

Towns : 

1908.  Canton 9,000 

Gouverneur 14,500 

Potsdam 6,700 

Towns : 

1909.  Canton 8,400 

Gouverneur 12,500 

Potsdam 6,700 

City: 

1908.  Ogdensburg 18,170 

1909.  Ogdensburg 18,470 

Plattsburg  Heat,*  Light  and  Power  Company. 

Clinton  County. 

City: 

1908.  Plattsburg $35,600 
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FIFTH  JUDICIAL  DISTRICT. 

Central  Xew  York  Telephone  and  Telegraph   Company. 

Herkimer  County, 

Towns: 

1908.  German  Flats $21,823 

Herkimer.  . 25,000 

City: 

1908.  Little  Falls 27,625 

Jefferson  County. 
Towns : 

1908.  Leroy. 14,000 

WatertoWn 10,000 

City: 

1908.  Watertown 75,000 

Oneida  County. 
Towns : 

1908.  Camden 5,850 

Deerfield 10,550 

Forestport 5,475 

New  Hartford 8,000 

Trenton 21,100 

Whitestown 8,850 

Cities : 

1908.  Rome. 36,250 

Utica 175,000 

1909.  Rome 36,000 

Utica. 185,000 

Onondaga  County. 

Towns : 

1908.  Dewitt 17,000 

Lysander 6,000 

Manlius 15,600 

Onondaga 19,500 

Van  Buren 11,775 

City: 

1909.  Syracuse 610,000 
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Dklaware,  Lackawanna  and  Western   Kailroad  Company, 

and  One. 

Oneida  County. 

City: 

1905).  Utica $83,400 

On ondagu  Co unty. 

City: 

1908.  Syracuse 80,000 

1909.  Syracuse 29,300 

Oswego  County. 

City: 

1908.  Oswego 135,000 

1909.  Oswego 119,100 

Empire  State  Telephone  and   Telegraph   Company. 
Ostcego  County. 

Towns : 

1908.  Mexico $12,000 

Richmond 15,000 

Scriba 7,000 

City: 

1908.  Fulton 9,400 

Independent  Telephone   Company  of  Syractsk  and  Onon- 
daga Telephone  Company. 

Onondaga  County. 

City: 

1908.  Syracuse $215,000 

Little  Faij.s  and  I)oi.gevit.i.e  Ratucoad  Company. 
Herkimer  County. 
City: 

1908.  Little  Falls $2,000 

New  England  Telegraph  Company. 

Jefferson  County. 

Town : 

1907.  Clavton $3,17."* 
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Oneida  County. 

Town: 

1907.  Verona $6,650 

1908.  Verona 6,650 

Onondaga  County. 

Town: 

1907.  Lysander 6,500 

City: 

1907.  Syracuse 8,825 

1908.  Syracuse 8,650 

New  York  Central  and  Hudson  River  Railroad  Company. 

Herkimer  County. 

Towns: 

1907.  Herkimer $15,000 

1908.  Herkimer \ 33,600 

German  Flats    51,400 

Little  Falls    46,300 

1909.  German  Flats   44,400 

Herkimer 33,000 

City: 

1909.  Little  Falls    G4,100 

Jefferson  County. 

City: 

1907.  Watertown 12,000 

190-8.  Watertown 62,800 

1909.  Watertown 63,500 

Towns: 

1908.  Adams 5,700 

Antwerp 2,900 

Champion 2,300 

Lyme 13,100 

Philadelphia 9,700 

Wilna 69,400 

1909.  Champion 20,400 

Clayton 10,600 
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Lyme $16,100 

Philadelphia 9,800 

Wilna 50,400 

Lewis  County. 

Towns: 

1908.  Diana '    4,500 

1909.  Lowville' 7,900 

Oneida  County. 

Cities:  : 

1907.  Utica  ...  . 35,000 

1908.  Rome 129,300 

Utica 292,400 

1909.  Rome 111,700 

Utica 227,900 

Towns : 

1908.  Camden 3,000 

Vernon , 4,700 

1909.  Camden 3,200 

Remsen 5,400 

:     L  ** 

Onondaga  County. 

Towns : 

1906.  Manlius 12,000 

1908.  Manlius 16,800 

1909.  Dewitt 5,700 

.      Manlius •    17,300 

City: 

1906.  Syracuse  '. 977,225 

.    1907.  Syracuse 990,000 

1908.  Syracuse 1,341,880 

1909.  Syracuse 1,366,300 

Oswego  County. 
Cities: 

1900.  Oswego 117,498 

1907.  Fulton 12,000 

Oswego 126,000 
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1908.  Fulton $14,700 

1909.  Fulton 14,700 

1909.  Oswego 181,300 

Towns : 

1908.  Mexico 3,100 

.  Oswego 169,200 

1909.  Schroeppel 6,000 

New  York  State  Realty  and  Terminal  Company. 

Jefferson  County. 

City: 

1909.  Watertown $2,200 

Oneonta  and  Mohawk  Valley  Railroad  Company. 
Herkimer  County. 
Towns : 

1907.  German  Flats $8,800 

Warren ; 1,600 

People's  Subway  Company  of  Syracuse. 
Onondaga  County. 

City: 

1908.  Syracuse $115,000 

Syracuse,  Bingiiamton  and  New  York  Railroad  Company. 

Onondaga  County. 

City: 

1909.  Syracuse $89,600 
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SIXTH   JUDICIAL  DISTRICT. 

Albany  and  Susquehanna  Railroad  Company. 
Otsego  County. 
Town: 

1908.  Oneonta $41,700 

Central  New    York  Telephone  and  Telegraph  Company. 

Otsego  County. 

Town : 

1908.  Otsego $20,200 

Delaware,   Lackawanna   and   Western   Railroad    Company 

and  One. 

Tompkins  County. 

City: 

1909.  Ithaca '. $19,400 

Elmira  and  Lake  Ontario  Railroad  Company. 
Chemung  County. 

Town: 

1908.  Horseheads $10,700 

1909.  Horseheads 9,000 

Schuyler  County. 

Towns : 

1908.  Montour 1,500 

Dix 3,900 

Reading 3,600 

1909.  Montour 1,200 

Dix 3,000 

Reading 2,G0O 

Elmira  Water,  Light  and  Railroad  Company. 
Chemung  County. 

City: 

1904.  Elmira $699,000 
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Erie  Railroad  Company. 

Broome  Count;/. 

City: 

1908.  Binghamton $77,500 

1909.  Binghamton 96,400 

Town: 

1908.  Union 19,300 

1909.  Union  . 17,200 

Chemung  County. 

City: 

1908.  Elmira 61,200 

1909.  Elmira 61,200 

Tioga  County. 

Towns: 

1908.  Barton 9,300 

Owego m 9,300 

1909.  Barton 5,300 

Owego 9,900 

Ithaca  Telephone  Company 
Tompkins  County. 
City: 

1907.  Ithaca $28,000 

New  England  Telegraph  Company. 
Chemung  County. 
Cities : 

1907.  Elmira $2,750 

Tompkins  County. 
1900.  Ithaca 400 

Xew  York  Central  and  Hudson  Eiver  Railroad  Company. 

Madison  County. 
Town : 

1908.  Lennox $58,900 

1909.  Lennox 62,900 
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City: 

1(J08.  Onieda $29,000 

1909.  Oneida 79,000 

New  York,  Lackawanna  and  Western  Kailway  Company. 

Broome  County. 

Cities : 

1908.  Binghamton $56,300 

1909.  Binghamton 91,800 

Chemung  County. 

Cities : 

1908.  Elmira 48,400 

1909.  Elmira 48,400 

New  York,  Ontario  and  Western  Railroad  Company. 

Chenango  County. 

Town: 

1908.  Norwich $10,000 

Delaware  County. 

Town: 

1908.  Hamdqn 15,000 

Walton 14,100 

1909.  Hamden 12,000 

Sidney 9,200 

Walton 12,500 

Madison  County. 

Town: 

1908.  Hamilton 3,400 

City: 

1909.  Oneida  . 9,G00 

New  York  and   Pennsylvania   Telephone   and   Telegraph 

Company. 

Chemung  County. 

City: 

1908.  Elmira $88,500 
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New  York  Transit  Company. 
Broome  County. 

Towns : 

1900.  Teuton $1,620 

Maine 13,000 

Chemung  County, 

Towns : 

1900.  Hor*  heads 12,800 

Chenango  County. 

Towns : 

1900.  Big  Flats 5,600 

Oneida  Railway  Company. 

Madison  County. 

City: 

1909?  Oneida $90,900 

Syracuse,  Binghamton  and  New  York  Railroad  Company. 

Broome  County. 

City: 

1908.  Binghamton $11,700 

1909.  Binghamton 12,900 

Valley  Railroad  Company. 
Broome  County. 

City: 

1908.  Binghamton $16>400 

1909.  Binghamton 16,600 
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SEVENTH  JUDICIAL  DISTEICT. 
Avon-Geneseo  and  Mount  Morris  Railroad   Company. 

Livingston  County. 

Town: 

1908.  Avon $2,800 

1909.  Avon 3,100 

Buffalo,  Rochester  and  Pittsburg  Railway  Company. 

Monroe  County. 

City: 

1908.  Rochester $44,900 

1909.  Rochester 46,900 

Elmira  and  Lake  Ontario  Railroad  Company. 
Ontario  County. 
Towns : 

1908.  Canandaigua $12,400 

1909.  Canandaigua ' 11,900 

Wayne  County. 

Towns:  '     f!  ~ 

1908.  Arcadia 25,700 

1909.  Arcadia 22,000 

Yates  County. 
Towns : 

1908.  Milo 12,700 

1909.  Milo 8,000 

Erie  Railroad  Company. 
Livingston  County. 

Towns : 

1908.  Avon $9,500 

1909,  Avon 9,500 
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Steuben  County. 
Cities : 

1908.  Corning $59,100 

Hornell 33,600 

1909.  Corning 59,100 

Hornell 51,600 

Hokistellsville  Telephone  Company. 
Steuben  County. 
City: 

1907.  Hornell $18,000 

1908.  Hornell 18,600 

1909.  Hornell 20,000 

Interocean  Telephone  and  Telegraph  Company. 
Monroe  County. 

City:  ;  w  v  i 

1907.  Kochester $5,000 

New  England  Telegraph  Company. 

« 

Cayuga  County. 

City: 

1901.  Auburn $1,460 

Monroe  County. 

City: 

1900.  Rochester 10,000 

1901.  Rochester 8,400 

1902.  Rochester 8,450 

1903.  Rochester 8,450 

1904.  Rochester * 8,450 

1905.  Rochester 8,500 

1906.  Rochester 9,000 

1907.  Rochester 12,000 

1908.  Rochester 12,000 

1909.  Rochester 15,000 

Ontario   County. 

Town: 

1908.  Seneca 3,075 
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Seneca  County. 
Towns : 

1902.  Waterloo $2,100 

1007.  Waterloo 3,650 

Steuben  County. 

Town: 

1908.  Canton 3,500 

Wayne  County. 

Towns : 

1902.  Rome 2,500 

Wallcott 3,000 

Yates  County. 

Town: 

1902.  Milo *900 

Corning  Telephone  Company. 

Steuben  County. 

City: 

1909.  Corning $23,000 

K"ew  York  Central  and  Hudson  River  Railroaj>  Company. 

Cayuga  County. 
Towns: 

1908.  Brutus $67,000 

1909.  Aurelius 4,400 

Brutus 67,000 

City: 

1909.  Auburn 22,300 

Monroe  County. 
Towns : 

1908.  Greene 13,700 

Perinton 17,000 

Pittsford .12,200 

Sweden 17,100 

1909.  Greece 13,200 
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Perinton $18,100 

Pittsford 35,000 

Sweden 15,100 

City: 

1908.  Rochester 605,500 

1909.  Rochester 723,300 

Ontario   County. 
Towns : 

1908.  Geneva 27,227 

Manchester 8,800 

Phelps 8,100 

1909.  Canandaigua 50,700 

Geneva 25,000 

Manchester 5,200 

Phelps 8,400 

Seneca  County. 

Towns : 

1908.  Seneca  Falls    20,500 

Waterloo 11,600 

1909.  Seneca  Palls   21,900 

Waterloo 11,000 

Steuben  County. 

City: 

1907.  Corning 75,000 

1008.  Corning 103,000 

1909.  Corning 99,000 

Wayne  County. 
Towns :       # 

1908.  Arcadia 50,300 

Lyons 12,400 

Woloett :  12,100 

1909.  Arcadia 51,800 

Lyons 13,600 

Wolcott 11,300 
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Tat e8  County, 
Town : 

1909.  Torrcy $7,000 

New   York  Transit   Company. 

Btcuhen  County. 
J  own : 

1900.  Jasper $215,000 

NlAGABA,    LOCKPOBT    AND    OXTABIO    POWER    COMPANY. 
Ontario  County. 

Town : 

1908.  Phelps $100,000 

Rochester  Gas  and  Electric  Company. 

Motiroc  County. 

City: 

1904.  Rochester $2,305,000 

Rochester  Railway  and  Light  Company. 

Monroe  County. 

City: 

1905.  Rochester $2,580,000 

Rochesteb,  Sybacuse  and  Eastern  Railroad  Company. 

Monroe  County. 
City: 

1908.  Rochester $5,900 

Rochester  Telephone  Company. 
Monroe  County. 
City: 
1908.  Rochester $5,900 

Western  New  Yobk  and  Pennsylvania  Railway  Company. 

Livingston  County. 
Towns : 

1908.  Mount  Morris $4,700 

Nunda 4,600 

1909.  Mount  Morris 5,200 

Nunda 5,400 
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EIGHTH  JUDICIAL  DISTRICT. 
American  Telephone  and  Telegraph  Company. 

Erie  County. 
City: 

1907.  Buffalo ,. . .  $38,250 

1908.  Buffalo 60,000 

1909.  Buffalo 60,000 

Buffalo  Creek  Railroad  Company. 
Erie  County. 
City:, 

1908.  Buffalo $166,922 

1909.  Buffalo 186,600 

Buffalo  Gas  Company. 
Erie  County. 

City: 

1907.  Buffalo $2,150,000 

1908.  Buffalo 2,200,000 

1909.  Buffalo 2,000,000 

Buffalo  and  Lake  Erie  Traction  Company. 
Chautauqua  County, 

Towns : 

1908.  Pomfret  . $55,000 

Ripley 2,000 

Westfield 65,000 

City: 

1908.  Dunkirk 160,000 

Towns : 

1909.  Hanover 26,000 

Pomfret 65,000 

Portland 58,000 

Ripley 38,000 

Westfield 130,000 
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Erie  County. 

Towns : 

1908.  Evans .$18,250 

Hamburg 70,200 

West  Seneca 150,000 

1909.  Evans 18,250 

City: 

1909.  Lackawanna 150,000 

Buffalo  and  Susquehanna  Railway  Company. 

Erie  County. 
Towns : 

1908.   Concord * $1,400 

Hamburg 5,800 

City: 

1908.  Buffalo 35,175 

1909.  Buffalo 37,800 

Delaware,   Lackawanna  and  Western   Railway   Company. 

Erie  County. 

1900.  Crossings  in  Erie  county $106,164 

City: 

1907.  Buffalo 135,000 

1908.  Buffalo 789,255 

1900.    Buffalo  Co 1,004,000 

Dunkirk  Street  Railway  Company. 

Chautauqua   County. 

City: 
1908.  Dunkirk $160,000 

Erie  Railroad  Company. 

Allegany  County. 
Towns : 

1908.  Friendship -  $7,500 

Wellsville 12,500 

1909.  Wellsville 5,800 
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Towns : 
1908. 

1909. 


City: 
1908. 
1909. 

City: 
1907. 

Town: 
1908. 
1909. 

Cities : 
1908. 

1909. 


Town : 
1908. 
1909. 

Town : 
1908. 
1909. 

Cities: 
1908. 

1909. 
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Cattaraugus  County. 

Little  Valley 

Olean 

Persia 

Olean 

Persia 

CMutauqua  County. 

Jamestown 

Jamestown 

Erie  County. 

Buffalo 

Lancaster 

Lancaster 

Buffalo 

Tonawanda 

Buffalo 

Niagara  Falls 

Tonawanda 

Genesee  County. 

Batavia 

Batavia 

Niagara  County. 

Niagara 

Niagara 

Niagara  Falls 

North  Tonawanda  

North  Tonawanda 


$4,000 
4,500 
7,700 
6,200 
8,600 


61,400 
32,300 


5,000 

5,300 
5,300 

404,395 

27,800 

481,800 

109,300 

29,000 


15,500 
16,600 


4,800 
4,400 

52,600 
69,500 
66,500 
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Wyoming  County. 

Town : 

1908.  Attica $9,600 

1909;  Attica 12,900 

Fredonia  Natural  Gas  Light  Company. 
Chautauqua  County, 

Town: 

1908.  Pomfrct $6,000 

Frontier  Telephone  Company. 
Erie  County. 

City. 

1907.  Buffalo $640,000 

1908.  Buffalo 651,200 

1909.  Buffalo 651,200 

Grand  Trunk  Railway  Company  of  Canada. 
Erie  County. 
City. 

*  1908.  Buffalo $30,360 

1909.  Buffalo 26,100 

International  Bridge  Company. 
Erie  County. 

City: 

1908.  Buffalo $36,440 

1909.  Buffalo 42,300 

Tntebnational  Railway  Company. 

Xiagara  County. 

City: 

1908.  North  Tonawanda 187,400 

Interocean  Telephone  and  Telegraph  Company. 
Erie  County. 

Town : 

1907.  Aurora $11,300 
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Orleans   County. 

Town : 

1907.  Murray $7,000 

Lehigh  Valley  Railway  Company. 
Erie  County. 

City: 

1908.  Buffalo $303,570 

1909.  Buffalo 336,600 

Lewiston  and  Youngstown  Frontier  Railway  Company. 

Niagara  County. 

Town: 

1907.  Lewiston $90,000 

New  England  Telegraph  Company. 

Chautauqua   County. 

City: 

1909.  Jamestown $3,500 

Erie  County. 

City: 

1907.  Buffalo.  ....  60,000 

1908.  Buffalo 52,000 

1909.  Buffalo 52,000 

New  York  Central  and  Hudson  River  Railroad  Company. 

Erie  County. 
Cities : 

1907.  Buffalo $472,000 

Tonawanda *  .  .  .  40,000 

1908.  Buffalo 1,623,407 

Tonawanda , .  62,600 

1909.  Buffalo 1,939,900 

Tonawanda 56,600 

Towns : 

1909.  Cheektowaga 5,000 

Lancaster 7,000 

Tonawanda  . 56,600 
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Genesee  County. 

Town : 

1908.  Batavia $62,900 

1909.  Batavia 75,400 

Niagara  County. 
Cities: 

1900.  Lockport 40,100 

1907.  Lockport 70,000 

North  Tonawanda 65,000 

Lockport 222,000 

1908.  Niagara  Falls   119,600 

North  Tonawanda 216,500 

1909.  Lockport 225,800 

Niagara  Falls   129,100 

North  Tonawanda 100,600 

Towns : 

1908.  Lewiston 19,900 

Niagara 4,600 

1909.  Lewiston 17,300 

Niagara 5,100 

North  Tonawanda 35,500 

Orleans  County. 

Towns : 

1908.  Albion 11,800 

Ridgeway 15,600 

1909.  Albion 13,000 

Ridgeway 19,800 

New  York  Central  and  Niagara  Railroad  Company. 
Erie  County. 

Town :  > 

1909.  Tonawanda $20,200 

City: 

1909.  Tonawanda 20,200 
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Xew  York,   Lackawanna  and  Western   .Railway   Company. 

AYte*  County. 

Town : 

1900.  Aldon $2,500 

Xew   York  and  Pennsylvania   Telephone   and   Telegraph 

Company. 

Alleghany  County. 

City: 

11)08.  Wcllsville $9,500 

Xew  York  Transit  Company-. 

Alleghany  County. 

Town: 

1900.  Clarksville $600 

Cltautauqua   County. 

Towns : 

1900.  Franklinville 1,600 

Greenwood 42,500 

Xiagara  Falls  Hydraulic  Power  and  Manufacturing 

Company. 

A"  ioga  ra  Con  n  ty . 

City: 

1908.  Xiagara  Falls $185,400 

Xiagara  Gorge  Railroad  Company. 

"Siagaru   County. 

Town: 

1 907.  Lewisiou $34,000 

Xiagara,  Lock  port  and  Ontario  Power  Company. 

Erie  County. 

Towns : 

1908.  Cheektowaga $1,950 

Hamburg 1,500 

Lancaster 6,250 

1909.  Hamburg 2,100 

Lancaster 6,250 
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Genesee  County. 

Towns: 

1908.  Batavia $200,000 

1909.  Elba 500 

Oakfield 450 

Nypana  Railroad  Company. 
Cattaraugus  County. 
Town : 

1908.  Randolph $11,900 

1909.  Randolph 11,100 

Pennsylvania  Gas  Company. 
Chautauqua   County. 

Town: 

1900.  Jamestown $236,600 

190*2.  Jamestown 205,000 

City: 

1901.  Jamestown 211,780 

1903.  Jamestown 195,000 

1904.  Jamestown  ...   . 195,000 

1905.  Jamestown 199,000 

People's  Gas  Light  and  Coke  Company. 
Erie  County. 

City: 

1907.  Buffalo $65,000 

1908.  Buffalo 65,000 

1909.  Buffalo 65,000 

Rkpiblic  Metal  Wake  Company. 
Erie  County. 

City: 

1909.  Buffalo $6,200 

South  Buffalo  Railway  Company. 
Erie  County. 

City: 

1908.  Buffalo $12,250 

1909.  Buffalo , , ,  6,600 
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Terminal  Railway  Company  of  Buffalo. 
Erie  County. 

Tqwii  : 

1908.  Hamburg $28,700 

TONAWANDA    POWER  COMPANY. 
Niagara  County. 

Town : 

1906.  North  Tonawanda $60,000 

United  Natural  Gas  Company. 

Cattaraugus  County. 

Town: 

1909.  Little  Valley $13,000 

Chautauqua  County. 

Town: 

1900.  Otto 13,000 

Erie  County. 

Town : 

1900.  Collins 21,500 

Western  New  York  and  Pennsylvania  Railway  Company. 

Alleghany  County. 
Towns: 

1908.  Belfast $750 

Cuba 3,900 

1909.  Cuba 3,600 

Cattaraugus  County. 
Towns : 

1 908.  Alleghany 1,300 

Franklinville 1,000 

North  Clean 3,800 

Portville 2,900 

Salamanca 4,500 

1909.  Alleghany 1,600 

Franklinville 1,000 

Portville '    1,800 

Salamanca 4,900 
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City: 

1908.  Olean 

Clwutauqua  County. 

Towns : 

1908.  Mayville .'. 

Silver  Creek 

Sherman 

1909.  Mayville 

Silver  Creek 

Brockton 

Sherman 

Town: 

1908.  Portland 

City: 

1908.  Dunkirk  ...  .."... 

1909.  Dunkirk 

Erie  County. 

Towns: 

1908.  East  Aurora 

Farnham 

Angola 

West  Seneca 

Blasdell 

1909.  East  Aurora 

Farnham 

Blasdell 

City: 

1908.  Buffalo 

1909.  Buffalo 

Lackawanna 

Wyom ing  Court t y. 

Town: 

1908.  Arcade , 

1909.  Arcade 
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$53,900 


16,600 

8,800 

800 

17,000 
4,000 
4,000 
2,400 

6,000 


14,000 
14,000 


3,000 
4,000 

700 
4,600 

700 
4,200 
3,600 

700 


192,285 

279,900 

9,200 


1,100 
700 
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NINTH  JUDICIAL  DISTRICT. 
Central  New   England  Railway  Company. 

Dutchess  Comity. 

City: 

1901).  roughkoepsie ■.  .  .  $720,100 

Consolidated  Water  Company  of  Suburban  New  York. 
Westchester  County. 

Towns : 

1907.  Greenburg $175,000 

Mount  Pleasant 67,000 

1908.  Mount  Pleasant 60,000 

1909.  Mount  Pleasant 60,000 

Edenwald  Street  Railway  Company. 

Westchester  County. 
Town: 

1907.  Eastcliester $1,500 

1908.  Eastchester 1,500 

Erie  Railroad  Company. 
Orange   County. 

Towns : 

1908.  Chester $16,000 

Goshen 10,500 

Port  Jervis    31,000 

1909.  Chester ' 10,000 

Goshen 11,000 

Cities : 

1908.  Middletown 32,000 

Newburgh 30,800 

1909.  Port  Jervis    32,500 

Middletown 37,100 

Newburgh 29,500 
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Rockland  County. 
Town : 

1908.  Ramapo $18,700 

1909.  Ramapo 19,000 

Goshen  and  Deckertown  Railroad  Company. 

Orange   County. 

Town: 

1908.  Goshen $1,400 

1909.  Goshen 1,400 

Interubban  Street  Railway  Company. 

Westchester  County. 

City: 

1904.  Mount  Vernon $25,000 

Larciimont  Water  Company. 

Wes t chcs tor  County. 

Town: 

1904.  Mamaroneck $37,000 

1905.  Mamaroneck 37,000 

1906.  m  Mamaroneck 43,000 

1907.  Mamaroneck 53,900 

1908.  Mamaroneck 1 . .  45,000 

1909.  Mamaroneck 45,000 

MlDDLETOWN,  UnIONVILLE  AND  WATER  Gap  RAILROAD  COMPANY. 

Orange   County. 

Town : 

1908.  Middletown- $5,500 

Montgomery  and  Erie  Railroad   Company. 

Orange   County. 

Town: 

1908.  Goshen $3,900 

1909.  Goshen 3,900 
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New  England  Telegraph  Company. 

Orange   County. 

Towns : 

1907.  Wallkill $7,225 

1908.  Bloomingrove 4,650 

Wallkill 7,150 

Westchester  County. 

Cities : 

1901.  Yonkers ."  10,500 

1902.  Yonkers 12,000 

1903.  Yonkers 11,500 

1904.  Yonkers 11,500 

1905.  Yonkers 12,000 

1906.  Yonkers 15,400 

1907.  Mount  Vernon    900 

New  Rochelle   2,150 

Yonkers 16,080 

1908.  Yonkers 16,080 

1909.  Yonkers 16,100 

Towns: 

1902.  Greenburg 6,200 

Harrison 3,700 

Mamaroneck 2,800 

1907.  Greenburg 8,700 

Harrison 4,375 

Scarsdale 4,200 

1908.  Greenburg- 8,700 

New  Jersey  and  New  York  Railroad  Company. 

Rockland  County. 

Towns: 

1908.  Haverstraw $8,800 

Ramapo 4,800 

1909.  Haverstraw 8,800 

Ramapo 4,800 
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New  York  Central  and  Hudson  River  Railroad  Company. 

Dutchess  County. 
Towns: 

1908.  Fishkill $14,900 

North  East   3,900 

1909.  Fishkill 14,900 

City: 

1908.  Poughkeepsie 67,200 

1909.  Poughkeepsie 67,200 

Orange   County. 

Towns: 

1908.  Montgomery 8,100 

1909.  Cornwall 9,800 

Montgomery 8,400 

City: 

1908.  Newburgh 44,400 

1909.  Newburgh 44,400 

Putnam   County. 

Town: 

1908.  Southeast 24,000 

1909.  Southeast 24,000 

Rockland  County. 

Town: 

1908.  Haverstraw : 25,400 

1909.  Haverstraw 22,800 

Westchester  County. 

Cities : 

1900.  Yonkers 152,000 

1907.  Yonkers 140,400 

1908.  Mount  Vernon    12,700 

Yonkers 106,500 

1909.  Mount  Vernon    10,800 
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Towns : 

1907.  Mount  Vernon $18,600 

1908.  Cortlandt 9,300 

Greenburg 9,900 

White  Plains 8,000 

1909.  Cortlandt 9,300 

Greenburg 21,200 

Mount  Pleasant 19,000 

Ossining 9,600 

White  Plains 17,700 

New  York  City  Railway  Company. 

Westchester  County. 

City: 

1904.  Mount  Vernon  $25,000 

1905.  Mount  Vernon  25,000 

1906.  Mount  Vernon  30,000 

1907.  Mount  Vernon  40,000 

1908.  Mount  Vernon  40,000 

New  York  Interurban  Water  Company. 

Westchester  County. 

Towns  : 

1909.  Harrison  . $42,000 

Mamaroneck 8,900 

Rye 8,000 

Eastchester 35,000 

City: 

1909.  New  Rochelle  * 30,000 

New  York,  New  TTaven  and  TTartforb  Railroad  Company. 

Westchester  County. 

Town: 

1908.  Rye $305,700 

1909.  Rye  . 258,500 

City:  i.i-/ 

1909.  Mount   Vernon    '    '       113,700 
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New  York,  Ontario  and  Western  Railway  Company. 

Orange   County, 

City: 

1909.  Middletown $27,400 

New  York  and  Stamford  Railway  Company. 

Westchester  County. 

Towns : 

1908.  Mamaroneck $85,000 

Rye 200,000 

New  York  Transit  Company. 

Orange   County. 

Town : 

1900.  Deerpark $5,196 

New     York,     Westchester     and     Connecticut     Traction 

Company. 

Westchester  County. 
CitieS: 

1902.  Mount  Vernon    $35,000 

New  Rochelle   , 10,000 

1903.  New  Rochelle   10,000 

1904.  Mount  Vernon    18,000 

New  Rochelle 10,000 

1905.  Mount  Vernon    ; . .  18,000 

New  Rochelle    10,000 

1906.  Mount  Vernon    22,000 

New  Rochelle    12,000 

1907.  Mount  Vernon    35,000 

New  Rochelle    26,000 

1908.  Mount  Vernon 35,000 

New  Rochelle   20,000 

Towns: 

1903.  Eastchester 16,000 

1904.  Eastchester 16,000 

Pelham 5,000. 

1905.  Eastchester 15,000 

Pelham 5,000 

6 

Digitized  by  VjOOQIC 


162  &EPORT    OF    THE    AtTORNEY-GeNERAL. 

Towns : 

1906.  Eastchester $16,000 

Pelham 5,000 

1907.  Eastchester 20,000 

Pelham 8,000 

1908.  Eastchester '  25,000 

Pelham 8,000 

Nyack  and  Southern  Kailroad  Company. 

Rockland  County. 

Town: 

1909.  Orangetown $7,700 

Peekskill  Light  and  Kailroad  Company. 

Westchester  County. 

Town: 

1900.  Cortlandt $47,250 

PUCANTICO  RlVER  WATER   COMPANY. 
Westchester  County. 

Towns : 

1901.  Greentmrg $54,000 

Mount  Pleasant 55,000 

Tarrytown,  White  Plains  and  Mamaroneok  Railway  Co. 

Westchester  County. 
Town: 

1904.  Scarsdale $27,000 

1905.  Scarsdale 30,000 

1907.  Scarsdale 47,800 

1908.  Scarsdale 48,000 

1909.  Scarsdale 48,000 

Westchester  Electric  Railroad  Company. 
Westchester  County. 

Cities : 

1900.  Mount  Vernon $165,100 
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Cities : 

1901.  Mount  Vernon $174,000 

New  Eochelle 149,000 

1902.  Mount  Vernon 190,000 

New  Eochelle 151,000 

1903.  Mount  Vernon 205,000 

New  Eochelle 153,000 

1904.  New  Eochelle 175,000 

Mount  Vernon 240,000 

1905.  Mount  Vernon ,.  245,000 

New  Eochelle 185,000 

Yonkers 33,000 

1906.  New  Eochelle 190,000 

Mount  Vernon 301,000 

Yonkers 38,000 

1907.  Mount  Vernon 301,000 

New  Eochelle  ... 210,000 

Yonkers 38,000 

1908.  Mount  Vernon 321,000 

New  Eochelle 210,000 

1909.  Mount  Vernon 321,000 

New  Eochelle 210,000 

Yonkers 38,000 

Towns: 

1901.  Pelham 26,000 

1902.  Pelham 26,000 

1903.  Eastchester 30,000 

Pelham '.  30,000 

1904.  Eastchester 77,000 

Mamaroneck 30,000 

Pelham 30,000 

1905.  Cortland 4,000 

Ossining 68,000 

Mount  Pleasant 5,000 

.  Eastchester 77,000 

Pelham 30,000 

1906.  Eastchester 85,000 

Pelham 35,000 
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lowns: 

1907.  Eastchester $90,000 

Pelham 45,000 

1908.  Eastchester 80,000 

Pelham 47,000 

1909.  Eastchester 80,000 

Pelham 47,000 

Westchester  Lighting  Company. 

Westchester  County. 

City: 

1909.  New  Rochelle    $480,000 

Town: 

1908.  Greenburg 346,00Q 

1909.  Greenburg 350,000 

Yonkers  Electric  Light  and  Power  Company. 

Westchester  County. 

City: 

1904.  Yonkers $104,000 

1905.  Yonkers 115,000 

1906.  Yonkers 161,200 

1907.  Yonkers 220,470 

1908.  Yonkers 225,400' 

1909.  Yonkers  . 200,000 

Yonkers  Railroad  Company. 
Westchester  County. 

City: 

1901.  Yonkers $395,000 

1902.  Yonkers 449,000 

1903.  Yonkers 488,000 

1904.  Yonkers 615,000 

1905.  Yonkers 740,000 

1906.  Yonkers 758,000 

1907.  Yonkers 800,000 

1908.  Yonkers 800,000 

1909.  Yonkers 500,000 
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Town : 

1901.  Greenburg $10,000 

1902.  Greenburg 15,000 

1903.  Greenburg 21,000 

1904.  Greenburg 21,000 

1905.  Greenburg .  21,000 

1906.  Greenburg 22,000 

1907.  Greenburg  ....  30,000 

1908.  Greenburg 30,000 

1909.  Greenburg 24,000 


TAX  CASES. 


The  following  proceedings  are  pending  in  the  Court  of 
Appeals : 

The  People  ex  eel.  Manhattan  Silk  Co.  v.  Nathan  L. 
Miller,  as  Comptroller. 

Proceedings  to  review  the  action  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  September 
12,  1903.     Return  made  October  6,  1903. 

The  People  ex  rel.  Manhattan  Silk  Co.  v.  Otto  Kelsey, 
as  Comptroller. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  October 
16,  1905.     Return  made  January  4,  1906. 

People  ex  rel.  Pullman  Co.  v.  Martin  H.  Glynn,  as  Comp- 
.  troller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  June 
1,  1908.    Return  made  June  17,  1908. 
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People  ex.  rel.  Lincoln  Trust  Oo.  v.  Martin  H.  Glynn, 
as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  August 
29,  1908.    Return  made  October  7,  1908. 

People  ex  rel.  Bankers  Trust  Co.  v.  Martin  H.  Glynn, 
as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  November 
13,  1907.     Return  made  January  6,  1908. 

People  ex  rel.  New  York  Mail  &  Newspaper  Transporta- 
tion Co.  v.  Charles  H.  Gaus,  as  Comptroller  of  the  State 
of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  February 
13,  1909.     Return  filed  March  5,  1909. 

People  ex  rel.  Patrick  Moynehan  v.  Charles  H.  Gaus, 
as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
allowing  a  redemption  from  a  tax  sale.  Writ  issued  February  27, 
1909.     Return  filed  March  18,  1909. 

The  People  ex  rel.  Matheson  Lead  Co.  v.  Otto  Kelsey, 
as  Comptroller. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  No- 
vember 25,  1905,  and  return  made  December  19,  1905. 


The    following    proceedings    are    pending   in    the    Appellate 
Division,  Supreme  Court,  Third  Department: 

The  People  ex  rel.  American  Glucose  Co.  v.  James  A. 
Roberts,  as  Comptroller. 
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Proceeding  to  review  the  action  of  the  "Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  May  2,  1898, 
and  return  filed  June  11,  1898. 

The  People  ex  rel.  The  City  of  New  York  v.  Erastus  C. 
Knight,  as  Comptroller  and  Theodore  P.  Gilman,  as  Deputy 
Comptroller. 

This  is  a  proceeding  to  review  the  action  of  the  Comptroller  in 
canceling  certain  tax  sales.  Writ  issued  April  25,  1901.  Motion 
made  to  quash  writ  October  26,  1901,  which  motion  was  denied. 

The  People  ex  rel.  Cornell  Steamboat  Co.  v.  Otto  Kel- 
sey,  as  Comptroller. 

Certiorari  to  review  action  of  the  Comptroller  in  assessing  a 
franchise  tax  against  the  relator.  Writ  issued  October  19,  1904, 
and  return  made  November  18,  1904. 

The  People  ex  rel.  East  River  Railroad  Co.  v.  Nathan 
L.  Miller,  as  Comptroller. 

Proceeding  to  review  the  action  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  May  28,  1903, 
and  return  made  June  20,  1903. 

The  People  ex  rel.  Interborough  Rapid  Transit  Co.  v. 
Otto  Kelsey,  as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  March 
30,  1906.    Return  filed  May  22,  1906. 

The  People  ex  rel.  New  York  and  Harlem  Railroad  Co. 
v.  William  0.  Wilson,  as  Acting  Comptroller  of  the  State 
of  New  York.  ' 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  October 
9,  1906.    Return  made  February  28,  1907. 

People  ex  rel.  Victor  Koechl  &  Co.  v.  Otto  Kelsey,  as 
Comptroller  of  the  State  of  New  York. 
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Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  March 
31,  1906.    Return  filed  May  9,  1906. 

People  ex  rel.  Hewitt  Realty  Co.  v.  Martin  H.  Glynn, 
as  Comptroller  op  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.     Writ  issued  July 

25,  1908.     Return  made  September  10,  1908. 

People  ex  rel.  Port  Morris  Land  &  Improvement  Co.  v. 
Martin  H.  Glynn,  as  Comptroller  of  the  State  of  New 
York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  July 
23,  1908.  Return  made  September  10,  1908. 

People  ex  rel.  Waclark  Realty  Co.  v.  Charles  H.  Gaus, 
as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.     Writ  issued  February 

26,  1909.     Return  filed  March  12,  1909. 

People  ex  rel.  Buffalo  General  Electric  Co.  v.  Charles 
H.  Gaus,  as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  March  20, 
1909.     Return  filed  April  5,  1909. 

People  ex  rel.  Jamestown,  Chautauqua  &  Lake  Erie  Rail- 
way Co.  v.  Charles  H.  Gaus,  as  Comptroller  of  the  State 
of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  July  13, 
1909.     Return  filed  August  31,  1909. 

People  ex  rel.  New  York  Central  &  Hudson  River  Rail- 
road Co.  v.  Charles  H.  Gaus,  as  Comptroller  of  the  State 
of  New  York, 
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Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  July  31, 
1909.     Return  filed  November  5,  1909. 

People  ex  eel.  Westchester  Lighting  Co.  v*  Charles  H. 
Gaus,  as  Comptroller  or  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  October  25, 
1909.     Return  filed  December  1,  1909. 

People  ex  eel.  Astoria  Light,  Heat  &  Power  Co.  v. 
Charles  II.  Gaus,  as  Comptroller  of  the  State  of  New 
York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  October  25, 
1909.     Return  filed  December  1,  1909. 

People  ex  rel.  Consolidated  Gas  Co.  of  New  York  v. 
Charles  H.  Gaus,  as  Comptroller  of  the  State  of  New 
York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  October  25, 
1909,     Return  filed  December  1,  1909. 

People  Efx  rel.  Lake  Placid  Co.  v.  Charles  H.  Gaus,  as 
Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
allowing  a  redemption  from  tax  sale.  Writ  issued  August  5, 
1909.     Return  filed  September  20,  1909. 

People  ex  rel.  Fifth  Avenue  Building  Co.  v.  Charles  H. 
Gaus,  as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  August  24, 
1909.     Return  filed  September  27,  1909. 

People  ex  rel.  Royden  Marble  Machinery  Co.  v.  Charles 
H.  Gaus,  as  Comptroller  of  the  State  of  New  York. 
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Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  October  15, 
1909.     Eeturn  filed  December  1,  1909. 

People  ex  rel.  Interborough  Rapid  Transit  Co.  v.  Clark 
Williams,  as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  December 
11,  1909.     Return  filed  December  29,  1909. 


OPINIONS  RENDERED  THE  GOVERNOR. 


STATE  OF  NEW  YOKK, 

Attorney  General's  Office, 

Albany,  June  — ,  1909. 

STATEMENT  RECITING  THE  PRESENT  STATUS  OF 
ALL  ACTIONS  FOR  THE  DISSOLUTION  OF  CORPO- 
RATIONS BROUGHT  BY  THE  ATTORNEY-GENERAL 
PRIOR  TO  JANUARY  1,  1910. 

SUPREME  COURT  — Albany   County. 


The  People  of  the  State  of  New  Yor^ 
vs. 
Bank  of  Staten  Island. 


The  attention  of  the  receiver  during  the  past  year  has  been 
occupied  by  cases  on  appeal  in  various  courts  of  the  State,  which 
have  prevented  the  final  settlement  of  his  accounts. 
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SUPREME  COURT  — Erie  County. 

The  People  of  the  State  of  New  York 

vs. 

State  Bank  of  Forestville. 


Dividends  to  the  amount  of  80  per  cent,  have  been  heretofore 
declared  in  this  trust.  This  receivership  is  involved  with  a  re- 
ceivership of  the  Fredonia  National  Bank  and  must  await  the  de- 
termination of  certain  litigation  before  it  can  be  terminated.  It 
is  probable  that  another  dividend  of  10  per  cent,  will  be  declared 
in  the  near  future. 

SUPREME  COURT—  Albany  County. 


The  People  of  the  State  of  New  York 

vs. 

Holland  Trust  Company. 


The  depositors  of  this  company  have  been  paid  in  full.  Im- 
portant litigation  both  in  the  federal  and  State  courts  prevented 
the  closing  of  this  trust. 

i 

SUPREME  COURT  — Albany  County. 


The  People  of  the  State  of  New  York 

vs. 
New  York  Building  Loan-Banking  Co. 


The  past  year  has  been  spent  to  a  large  extent  in  obtaining  the 
settlement  of  the  accounts  of  former  Receiver  Prentice.  This 
office  has  strenuously  opposed,  though  without  success,  the  pay- 
ment of  attorneys'  fees  which  it  considered  exhorbitant. 
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SUPREME  COURT  — Erie  County. 


The  People  of  the  State  of  Xew  York 

vs. 

The   German   Bank. 


The  receiver  has  had  an  intermediate  accounting  during  the 
past  year  and  there  is  still  litigation  pending  which  prevents  the 
closing  of  this  trust.  Seventy-two  and  two-thirds  per  cent,  has 
heretofore  been  paid  in  dividends. 

SUPREME  COURT  — Albany  County. 


The  People  of  the  State  of  New  York 
vs. 

Metropolitan  Mutual  Savings  and  Loan 
Association. 


The  accounts  of  the  receiver  have  been  approved  and  a  final 
distribution  ordered.  The  venue  has  been  changed  to  Erie  county 
to  expedite  the  payment  of  certain  moneys  deposited  in  the  office 
of  the  county  treasurer  of  Erie  county. 

SUPREME  COURT  — Kings  County. 


The  People  of  the  State  of  New  York 

vs. 
Guardian    Savings   and   Loan    Company. 


SUPREME  COURT  — New  York  County. 


The  People  of  the  State  of  New  York 

vs. 
The    Treasury    Corporation    Co-opera- 
tive Savings  Loan  Association. 


Newell  Lyon  was  appointed  receiver  of  each  of  these  corpora- 
tions.    No  assets  have  come  into  his  hands.     The  receivership  is 
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kept  alive  for  the  purpose  of  discharging  fraudulent  mortgages, 
the  receiver  generously  consenting  to  continue  to  act  without  the 
prospect  of  compensation  for  his  trouble. 

SUPREME  COURT  — Albany  County. 


The  People  of  the  State  of  New  York 

vs. 

Metropolitan  Bank. 


The  affairs  of  this  defendant  are  involved  with  those  of  the 
German  Bank  and  the  ultimate  success  of  this  action  is  dependent 
upon  the  adjustment  of  the  complications  arising  from  the  in- 
solvency of  the  latter  institution. 

SUPREME  COURT  —  Erie  County. 


The  People  of  the  State  of  New  York 

vs. 

Manhattan  Real  Estate  and  Loan  Com- 
pany. 


William  H.  Love,  as  referee,  handed  in  his  report  upon  the 
final  account  of  Mr.  Hall,  former  receiver.  The  difficulty  in 
selling  the  real  estate  in  various  parts  of  the  country  has  prevented 
the  termination  of  this  trust. 

SUPREME  COURT  —  Kings  County. 


The  People  of  the  State  of  New  York 

vs. 

United     Freeman's     Land     Association 
No.  2. 


Litigation  on  the  part  of  the  receiver  as  to  title  to  certain  real 
estate  has  been  pending  during  the  past  year  and  has  prevented 
the  termination  of  this  trust. 
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SUPREME  COURT— Albany  County. 


The  People  of  the  State  of  New  York 

vs. 

Cooper  Exchange  Bank. 


Litigation  on  appeal  in  the  United  States  courts  has  prevented 
the  termination  of  this  receivership.  This  appeal  will  probably 
be  argued  before  the  Supreme  Court  of  the  United  States  in 
February. 

SUPREME  COURT  —Albany  County. 


The  People  of  the  State  of  New  York 

vs. 
Home  Mutual  Building  and  Loan  Asso- 
ciation. 


There  has  been  litigation  pending  in  the  Appellate  Courts  in 
this  matter  during  the  past  year  which  has  prevented  the  presenta- 
tion of  the  final  account  of  the  receiver. 

SUPREME  COURT  —  Greene  County. 


The  People  of  the  State  of  New  York 

vs. 

Moresville   Turnpike  Company. 


Judgment  of  dissolution  has  been  entered  and  this  corporation 
dissolved.  No  receiver  was  appointed  under  the  judgment  of 
dissolution. 
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1.7; 


The  People  of  the  State  of  New  York 

vs. 
International   Graphophone    Company. 


A  number  of  suits  have  been  pending  in  this  matter  during  the 
past  year.  It  seems  probable  that  a  settlement  of  these  actions 
may  be  made  and  enough  money  realized  to  pay  the  creditors  in 
full. 

SUPREME  COURT  — New  York  County. 


The  People  of  the  State  of  New  York 

vs. 

Mutual  Reserve  Life  Insurance   Com- 
pany. 


The  receivers  in  this  proceeding  have  been  discharged  and  the 
receivership  has  been  conducted  by  receivers  appointed  by  the 
Circuit  Court  of  the  United  States. 

SUPREME  COURT  — New  York  County. 


The  People  of  the  State  of  New  York 

vs. 

Oriental  Bank. 


The  Oriental  Bank  has  resumed  business  and  this  receivership 
has  been  practically  terminated,  the  only  question  pending  being 
as  to  the  amount  of  fees,  which  is  now  being  litigated. 


Digit 


zed  by  G00gle 


176  Report  of  the  Attorney-General. 

SUPREME  COURT  —  New  York  County. 


The  People  of  the  State  of  New  York 

vs. 
Medina  Gas  &  Electric  Light  Company. 


This  was  a  proceeding  for  the  dissolution  of  the  corporation 
and  has  been  pending  since  1002,  no  assets  having  come  into  the 
hands  of  the  receiver  until  the  early  part  of  1900.  There  was  no 
contest  or  question  as  to  the  proper  distribution  of  such  assets, 
except  as  to  the  amount  of  the  receiver's  fees  and  the  receiver's 
counsel  fees.  Exceptions  to  the  referee's  report  upon  these  items 
were  duly  filed  on  July  2,  1000,  but  same  were  overruled  and  the 
referee's  report  confirmed  on  July  20,  1000. 


SUPREME  COURT  — 

New  York 

Count 

The  People  of  the  State  of  Kkw 

York 

vs. 

Twenty-eighth       and 

Twenty- 

XINTn 

Streets    Crosstown 

Railroad 

Com- 

pany. 

The  railroad  has  been  operated  and  the  property  preserved  by 
the  receiver  pending  final  sale  on  foreclosure  proceedings  insti- 
tuted by  Central  Trust  Company  as  trustee  at  the  instance  of  the 
bondholders'  committee. 

SUPREME  COURT  — Ulster  County. 


The  People 

of  the  State 

OF 

N 

EW 

York 

vs. 

The 

Brooklyn   Bank    in 

THE 

City 

of 

New  York. 

The  only  matter  pending  in  this  receivership  is  concerning  the 
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amount  of  fees  of  the  receivers  and  their  counsel,  which  is  now 
on  appeal,  the  receivers  having  long  since  turned  over  all  the  assets 
to  the  bank  and  the  bank  having  resumed  business. 

SUPEEME  COURT  —Albany  County. 


The  People  of  the  State  of  New  York 

vs. 

Empire  Title  Guaranty  Company. 


Action  for  the  dissolution  of  this  company  was  instituted  on  or 
about  April  2,  1909,  and  judgment  of  dissolution  was  entered 
May  4,  1909.  John  F.  Bray  was  appointed  receiver.  There  are 
no  known  creditors  of  this  company. 

SUPREME  COURT  —Albany  County. 


The  People  of  the  State  of  New  York 

vs. 

Metropolitan  Surety  Company. 


Action  was  instituted  for  the  dissolution  of  this  company  on  or 
about  the  Gth  day  of  January,  1909,  and  John  F.  Yawger  was 
appointed  temporary  receiver.  Judgment  of  dissolution  was  en- 
tered against  the  company  on  or  about  the  30th  day  of  January, 
1909,  and  John  F.  Yawger  was  continued  as  permanent  receiver. 
Practically  all  the  claims  against  this  company  are  unliquidated, 
being  upon  surety  bonds.  Over  a  thousand  claims  have  been  filed 
with  the  receiver,  which  have  been  referred  to  two  referees,  who 
have  had  many  hearings  in  regard  to  the  same  and  have  liquidated 
a  large  number. 
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VOLUNTARY    DISSOLUTION    PROCEEDINGS    INSTI- 
TUTED DURING  THE  YEAR  1909. 

Jan.       13.  Supreme  Court  —  New    York    County.     Silverman 
Jones  Construction  Co. 
17.  Supreme  Court  —  New  York  County.     William  H. 
King  &  Co. 

22.  Supreme  Court  —  Monroe  County.    Rochester  Book- 

case Co. 
26.  Supreme  Court  —  Oneida   County.      Rome    Factory 

Building  Co. 
26.  Supreme  Court  —  Kings  County.     Allen-Swan  Co. 
Feb.         2.  Supreme  Court  —  Broome  County.     Southern  Tier 

Masonic  Relief  Association. 
10.  Supreme  Court  —  Westchester  County.     Westchester 

Temporary  Home  for  Destitute  Children. 
10.  Supreme  Court  —  Westchester  County.     Danbury  & 

Port  Chester  Railroad  Co. 

15.  Supreme  Court — Livingston     County.       Livingston 

County  Agricultural  Society. 

16.  Supreme  Court — Schenectady  County.    T.  R.  Crane 

Contracting  Co. 
15.  Supreme  Court  —  Orange    County.      Bartlett  Brick 
Co. 

23.  Supreme  Court  —  Monroe  County.     Protective  Life 

Association. 

24.  Supreme  Court  —  New  York  County.     Lee  &  Bell- 

mer  Co. 
March     5.  Supreme  Court  —  New  York   County.     New  York 
Corn  Exchange. 
5.  Supreme  Court  —  Erie  County.    George  F.  Westcott 

Co. 
8.  Supreme  Court  —  New  York  County.    Business  Op- 
portunity Co. 
15.  Supreme  Court  —  Erie  County.    Empire  State  Drug 

Co. 
19.  Supreme  Court  —  New    York     County.       National 
Fuel  Briquette  Machinery  Co. 
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March  21.  Supreme  Court  —  Washington    County.      Alexander 
Blanket  Co. 
2.6.  Supreme  Court  —  Oneida    County.      United    States 
Condensed  Milk  Co. 
April       1.  Supreme  Court  —  New  York  County.    Eateau  Sales 
Co. 
2.  Supreme  Court  —  Erie  County.    Peabody  Realty  Co. 
9.  Supreme  Court  —  New  York  County.     Interborough 
Supply  Co. 

19.  Supreme  Court — New    York    County.       Romanoff 

Cigarette  Co. 

20.  Supreme  Court  —  Genesee    County.      Batavia    Pure 

Ice  &  Water  Co. 

21.  Supreme  Court  —  Kings  County.    Deaconess  Society 

of  the  Diocese  of  Long  Island. 

28.  Supreme  Court  —  New  York  County.     Mendelson  & 
Finkel  Umbrella  Frame  Co. 

28.  Supreme  Court  —  New  York  County.     Standard  Ad- 
dressing Machine  Co. 
May         8.  Supreme  Court  —  Albany    County.      City    Club    of 
Albany. 

21.  Supreme  Court  —  Monroe  County.     Henry  C.  Wis- 
ner  Co. 

28.  Supreme  Court  —  Nassau     County.       Jekyl     Island 

Realty  Co. 

29.  Supreme  Court  —  Albany   County.     Walter  Lemley 

Co. 
June        3.  Supreme  Court  —  Richmond  County.    Crystal  Water 
Co.  of  Staten  Island. 
4.  Supreme  Court  —  Broome  County.     Broome  County 

Zinc  Mining  Co. 
16.  Supreme  Court  —  Erie  County.     Springbrook  Union 

Church  Society.  ' 

25.  Supreme  Court  —  Oneida  County.     Leader  Store  of 
Utica,  N.  Y. 

30.  Supreme  Court  —  New  York  County.     Educational 

Theatre. 
30.  Supreme  Court  —  Erie  County.    Buffalo  Exposition 
Co. 
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July.        2.  Supreme  Court  —  Seneca  County.     Anglo-American 
Button  Co. 

23.  Supreme  Court  —  Kings  County.     Nfcmrow,  Martin 

&  Carlson  Co. 

27.  Supreme  Court  —  Kings  County.     Epstein  &  Co. 

30.  Supreme  Court  —  Herkimer  County.    Paragon  Knit- 
ting Co.  of  Mohawk. 
Aug.      11.  Supreme  Court  —  Fulton  County.   Johnstown  Mocha 
Mills  Co. 

24.  Supreme  Court  —  Erie  County.     Miner  Co. 

Sept.        8.  Supreme  Court  —  New  York  County.     Zucchi  Mfg. 
Co. 
9.  Supreme  Court  —  Fulton  County.     Sacandaga  Land 
Co. 

18.  Supreme  Court  —  New  York  County.     Combustion 

Utilities  Co. 

21.  Supreme  Court  —  New  York  County.  Oxford  Spong- 
ing &  Refinishing  Works. 

23.  Supreme  Court  —  Queens  County.  Nickelsburg  Bros. 
&  Co. 

29.  Supreme   Court  -*—  Ontario  County.     Flint    Cement 

Co. 
Oct.  5.  Supreme  Court  —  Erie  County.     Washington  &  Mo- 

hawk Building  Corporation. 
14.  Supreme  Court  —  Kings  County.    Perfected  Powder 
Puff  Co. 

30.  Supreme  Court  —  Oneida  County.    Maxwell  &  Fitch 

Co. 
Nov.        3.  Supreme  Court- — Rockland  County.     Fort  Comfort 
Inn  and  Realty  Co. 

19.  Supreme  Court  —  Erie  County.   Pietro  Catalano  Co. 

20.  Supreme  Court  —  Schuyler  County.     Giometti  Bros. 

Co. 
23.  Supreme  Court  —  New  York  County.     Laeto  Bacil- 

line  Co.  of  New  York. 
18.  Supreme  Court  —  Monroe  County.     Genesee  Valley 

Preserving  Co. 
29.  Supreme   Court  —  Genesee   County.      Worden-Craw- 

ford  Co. 
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Dec.         2.  Supreme  Court  —  Herkimer    County.      Little    Falls 

Stone  Co. 
8.  Supreme  Court  —  Wayne  County.     Alloway  Butter 

&  Cheese  Co. 
15.  Supreme  Court  —  Westchester  County.     Williams  & 

Fuller  Co. 
17.  Supreme   Court  —  Xew   York    County.      Randall   & 

Robinson  Co. 
23.  Supreme  Court  —  Xew  York  County.   Excelsior  Fire 

Insurance  Co. 


SEQUESTRATIOX    ACTIONS     INSTITUTED    DURING 
THE  YEAR  1909. 

Jan.         1.  Supreme  Court  —  Kings   Countl.      Bartholdi    Ture- 
camo  v.  Bfacken-McAveney  Co. 
8.  Supreme  Court  —  Erie   County.      Herman  B.   Van 
Peyma  v.  W.  H.  Keeler  Co. 
15.  Supreme  Court  —  Queens  County.    Christian  Ries  v. 

Xew  York  Waist  Co. 
19.  Supreme  Court  —  Delaware    County.      Warren    M. 
Kimball  v.  Delaware  &  Eastern  Railroad  Co. 

25.  Supreme  Court  —  Xew  York  County.    Mary  E.  How 

v.  Pucci  Contracting  Co. 

26.  U.  S.  Circuit  Court,  Western  District  of  Xew  York. — 

Alexander  J.  Thomson  v.  Protective  Life  Associa- 
tion. 
26.  Supreme  Court  —  Orange   County.     Albert   Goss  v. 
Warp  Twisting  in  Machine  Co.,  et  al. 
Feb.         1.  County  Court  —  Monroe  County.    George  Schaich  v. 
Rochester  Mutual  Fire  Insurance  Co. 
2.  Supreme  Court  —  Xew  York  County.     Mayer  Mal- 

bin  v.  M.  Edelson  Realty  &  Construction  Co. 
6.  Supreme  Court  —  Xew  York  County.     Alexander  T. 
Stephan  v.  Washington  Heights  Publishing  Co. 
11.  Supreme  Court  —  Xew    York    County.      Edwin    A. 
Stevens,  et  al.  v.  Cairo  Electric  Light  &  Power  Co. 
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Feb.      12.  Supreme  Court  —  New  York   County.     Clotilde  R. 
Keller  and  ano.  v.  Wove  Realty  Co.,  et  al. 

21.  Supreme  Court  —  New    York    County.      MoCay    & 

Cortis  Co.  v.  Vedder  Underwriter  Co. 

24.  City  Court  of  the   City  of  New  York.     Ellsworth 
Childs  v.  The  Why  Dairy  Lunch  Co. 

27.  Supreme  Court  —  New    York    County.       John    B. 
Owens  v.  J.  P.  Donna  Tile  Co. 

27.  Supreme  Court  —  Richmond    County.      Link    Chain 
Belt  Co.  v.  J.  T.  Story  Co. 
March  17.  Supreme  Court  —  New   York    County.      Davis    Gu- 
monow  v.  Pioneer  Tailors  &  Valet  Co. 

17.  Supreme  Court  —  Erie  County.     William  S.  Hum- 
bert v.  Eclipse  Wood  Fibre  Plaster  Co. 

22.  Supreme  Court  —  Niagara    County.      T.    &    S.    C. 

White  Co.  v.  Niagara  Rubber  Co. 

27.  Supreme  Court  —  Oneida    County.      Alexander    A. 

Linck  v.  Aetna  Fire  Insurance  Association  of  Utica, 
Oneida  County. 
April       9.  Supreme    Court — New    York    County.      John    P. 
Faure,   et   al.   v.    Hygienic   Soap  Granulator   Co., 
et  al. 
9.  Supreme  Court  —  New  York  County.    J.  F.  Tapley 

Co.  v.  A.  R.  Keller  &  Co. 
19.  Suprelme  Court  —  Albany   County.      Dilworth,   Gil- 
bert &  Towne  v.  Albany  Saw  Works  Co. 
21.  City   Court   of  the   City  of   New  York.     Nicholas 

Power  Co.  v.  Electrograph  Co. 
24.  Supreme  Court  —  Suffolk  County.     John  C.  Fry  as 
Executor,  etc.,  and  ano.  v.  Brooklyn  Turkish  Bath 
Co. 
May         3.  City   Court  of  the  City  of  New  York.     Louis  B. 
McGuire  v.  Oswego  Natural  Mineral  Water  Co. 
7.  Supreme  Court  —  New  York  County.     Town  Topics 
Publishing  Co.  v.  Berry  Detective  &  Commercial 
Agency. 

28.  Supreme  Court  —  Erie  County.     Hayden  Eames  v. 

John  Mac  Naughton. 
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June        2.  Supreme  Court  —  New  York  County.  William  F. 
Swan  v.  Dr.  Pratt  Institute  of  New  York. 

9.  Supreme  Court  —  Richmond     County.  James     G. 

Smith  v.  J.  T.  Story  Co. 

12.  Supreme  Court  —  New  York  County.  Sanford  Er- 
langer  v.  Knickerbocker  Jewelry  Co. 

15.  Supreme  Court  —  New  York  County.  Pabst  Brew- 

ing Co.  v.  Arnold  Hotel  Co. 
17.  Supreme  Court  —  Queens  County.    Marion  S.  Sears, 

etc.  v.  Hillside  Motor  Car  Co.,  et  al. 
19.  Supreme  Court  —  Erie  County.    Jane  Matteson,  etc. 

v.  Enterprise  Land  Co.  of  Buffalo. 
26.  Supreme  Court  —  New  York  County.    Kudolph  Dia- 
mond v.  St.  Marks  Construction  Co. 
July        8.  Supreme  Court  —  Monroe    County.      Lyell    Avenue 

Lumber  Co.  v.  Rochester  Home  Builders  Co. 
14.  Supreme  Court  —  Kings  County.     Charles  M.  Ams, 

et  al.  v.  W.  G.  Dean  &  Son,  Inc. 
14.  Supreme  Court  —  New  York  County.    Vito  La  Faro 

v.  New  York  Hod  Hoisting  Co. 

16.  Supreme  Court  —  New  York  County.     Otto  Strack 

v.  Putnam  Holding  Co.,  et  al. 

22.  Supreme  Court  —  Kings  County.    Robert  T.  Patter- 
son v.  Hamilton  Broom  and  Brush  Co. 

30.  Supreme  Court  —  New    York    County.       Elizabeth 
McM.  Godley  v.  Crandall  &  Godley  Co.,  et  al. 
Aug.      10.  Supreme     Court  —  Oneida     County.       Charles     H. 
Poole  v.  Hofferberth-Troy  Co. 

19.  Supreme  Court  —  Jefferson  County.   Louis  F.  Massa 

v.  Watertown  Engine  Co.,  et  al. 

20.  Supreme  Court  —  New  York  County.     Thomas  Di- 

mond  v.  New  York  School  of  Art. 
20.  Supreme  Court  —  New  York  County.     F.  J.  Emme- 
rich Co.  v.  Garden  City  Building  &  Supply  Co. 
Sept.      17.  Supreme    Court  —  New    York    County.      American 

Medical  Publishing  Co.  v.  Pulvola  Chemical  Co. 
Vt.  1.  Supreme   Court  —  Columbia    County.      Trust    Com- 

pany of  America  as  Trustee  v.  Albany  &  Hudson 
It.  It.  Co. 
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Oct  8.  Supreme  Court — Ontario  County.  New  York  Cen- 
tral Iron  Works  v.  Ilopcroft  Producer  Gas  Co., 
et  al. 

19.  Supreme  Court  —  New  York  County.  Jacob  H. 
Schilling  v.  Helf  &  Hager  Co. 

21.  Supreme  Court  —  New  York  County.  Theodore  E. 
Conklin  v.  Consumers  Gas  &  Electric  Fixture  Co. 

21.  Supreme  Court  —  New  .  York  County.  George  P. 
Breckenridge  v.  First  National  Realty  Corpo- 
ration. 

23.  Supreme  Court  —  New  York  County.     Theodore  E. 

Conklin  v.  Sun  Electric  Arc  Light  Co. 
25.  Supreme  Court  —  New  York  County.     Jennie  Lie- 

berman  v.  The  S  ZR  Stove  Repair  Co. 
Nov.      10.  Supreme  Court  —  New  York  County.     New  Haven 

Towing  Co.  v.  Sea  Coast  Construction  Co. 
15.  Supreme  Court  —  New  York  County.     The  Franco 

American  Ferment  Co.  v.  The  Lacto  Bacilline  Co. 
19.  Supreme  Court  —  Kings  County.   Morris  Fells,  et  al. 

v.  Broffer  Co. 

24.  Supreme  Court  —  Kings  County.   Leonora  McLaugh- 

lin v.  McLaughlin  Real  Estate  Co. 

29.  Supreme  Court  —  New  York  County.     Hotel  Hold- 
ing Co.  v.  Fifty-fifth  Street  Co.  * 
Dec.        4.  Supreme    Court  —  Onondaga   County.      William   C. 
Ranney  v.  The  Maestro  Co. 

17.  Supreme  Court  —  New  York  County.  Augusta  Doc- 
tor and  ano.  v.  St.  Charles  Hotel  Co.,  et  al. 

21.  County  Court  —  Kings  County.  Frank  0.  Brunett 
v.   Royes  System  Co. 

23.  Supreme  Court  —  Monroe  County.  Frank  M.  Tail- 
ing v.  John  G.  Elbs,  et  al. 

FORECLOSURE  ACTIONS  INSTITUTED  DURING  THE 

YEAR  1909. 

Jan.  5.  Supreme  Court  —  New  York  County.  George  Wil- 
kins,  etc.  v.  Meyer  Chapkowsky,  et  al. 
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Jan.         5.  Supreme    Court  —  Albany     County.       William     F. 
Mahnken  and  one  v.  John  C.  Barr,  et  al. 

7.  Supreme  Court  —  New  York  County.    Marx  Taylor 

and  ano.  v.  Jacob  Salmanowitz,  et  al. 

8.  Supreme    Court  —  Xew    York    County.      Benjamin 

Silverman  and  ano.  v.  Maximillian  Fraade,  et  al. 
8.  Supreme  Court  —  Kings  County.    Abraham  Hyman- 

son  v.  Morris  Katlowitz,  et  al. 
12.  Supreme    Court — Xew    York    County.       Theodore 

Wentz  v.  Clarence  Johnson,  et  al. 
12.  Supreme  Court  —  New  York  County.     Bertha'  Frie- 

der  v.  William  Fricder,  et  al. 
12.  Supreme  Court  —  Kings  County.    Germania  Savings 

Bank  v.  Barnet  Levingston,  et  al. 
12.  Supreme  Court  —  Kings  County.    Germania  Savings 

Bank  v.  David  L.  Snyder,  et  al. 
15.  Supreme  Court — Xew  York  County.     Anna  Sands 

v.  Isaac  Shapiro,  et  al. 
15.  Supreme    Court  —  Xew    York   County.      Harry   S. 

Purdy  and  ano.  v.  Bethoven  Englander,  et  al. 
15.  Supreme    Court  —  Xew    York    County.      Common- 
Wealth  Securities  Co.  v.  Cora  Stanley,  et  al. 

15.  Supreme  Court  —  Xew  York  County.    Angus  Wilkie 

v.  Abraham  Greenberg,  et  al. 

16.  Supreme  Court  —  Westchester  County.  Carrie  Storm 

v.  George  W.  Bard,  et  al. 

17.  Supreme  Court  —  Xew   York  County.      Jennie  Op- 

penheimer  v.  Abraham  J.  Gottlieb,  et  al. 
20.  Supreme  Court  —  Xew  York  County.     Meta  Glass 

v.  John  Greenberg,  et  al. 
22.  Supreme  Court  —  Xew  York  County.    Morris  Wein- 

stein  v.  Jennie  Goldstein,  et  al. 

22.  Supreme  Court  —  Xew  York  County.  Regent  Realty 

Co.  v.  Franklyn  J.  Studley,  et  al. 

23.  Supreme    Court  —  Xew    York    County.       Leo    H. 

Hirsch  v.  Salvatore  Lopez,  et  al. 
23.  Supreme  Conrt  —  Kings  Comity.     Alfred  F.  Britton 
v.  Joseph  McTntire,  et  al. 
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Jan.      24.  Supreme  Court  —  New  York  County.     Gustav  Hil- 

born  v.  Pasquale  Pati,  et  al. 
26.  Supreme    Court  —  Kings    County.      Peoples    Trust 

Co.  v.  Hamilton  Bond  &  Mortgage  Co.,  et  al. 
28.  Supreme    Court  —  New    York    County.      Celia    M. 

Schell  v.  Gustav  Hilborn,  et  al. 
28.  Supreme  Court — New  York  County.     District  No. 

1,  I.  O.  B.  B.  v.  Sarah  Goldstein,  et  al. 
28.  County  Court  —  Monroe  County.   George  A.  Benton, 

etc.  v.  Thomas  Leahy,  et  al. 
28.  County  Court  —  Monroe  County     George  A.  Benton, 

etc.  v.  James  M.  Hallock,  et  al. 
30.  Supreme  Court  —  Richmond  County.     Peter  C.  La 

Forge  v.  Adolph  Gustav  Burow,  et  al. 

Feb.         3.  Supreme  Court  —  New  York  County.    Max  Eisman 

v.  Louis  A.  Stern,  et  al. 
4.  Supreme  Court  —  Kings  County.     St.  Joseph's  Ro- 
man   Catholic    Church    in    Brooklyn    v.    Jennie 

Petchaft,  et  al. 
4.  Supreme    Court  —  Westchester    County.      Mary    A. 

Grouse  v.  Estate  of  Jacob  Werner,  dee'd,  et  al. 
4.  Supreme  Court  —  New  York  County.     Leon  Men- 

delson  v.  Hilda  Moses,  et  al. 
6.  Supreme    Court  —  Kings    County.      East    Brooklyn 

Savings  Bank  v.  Ellen  Cavanagh,  et  al. 
6.  Supreme  Court — New  York  County.     Samuel  Weil 

v.  Fanny  Schwartz,  et  al. 
Y.  Supreme  Court  —  New  York  County.      New  York 

Life  Insurance  Co.  v.  William  Broadbelt,  et  al. 
Y.  Supreme    Court  —  New    York   County.      Jacob   A. 

Borman  and  ano.  v.  Mary  Reiser,  et  al. 
Y.  County  Court  —  Kings  County.   William  Krumbeck, 

et  al.  v.  Joseph  M.  Cohn,  et  al. 

11.  Supreme  Court  —  New  York  County.     John  Haffen 

and  ano.  v.  George  Muller,  et  al. 

12.  Supreme  Court  —  New  York  County.    Louis  Gordon 

v.  Morris  Wekselblatt,  et  al. 
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Feb.       16.  Supreme     Court  —  New     York     County.       Theresa 
Loewy  v.  Francesco  Lavitola,  ct  al. 

18.  Supreme  Court  —  Kings  County.   Emilie  Huber  and 

ano.  v.  Johann  George  Stolbinger,  et  al. 

19.  Supreme  Court  —  New  York  County.     Mutual  Life 

Insurance  Co.  v.  Benedict  Funkelstein,  et  al. 
21.  Supreme    Court  —  Kings    County.      Albert    V.    B. 

Voorhees  v.  Rosetta  Gale,  et  al. 
24.  Supreme  Court  —  New  York  County.    Barbara  Hef- 

fernan,  etc.  v.  Ida  Epstein,  et  al. 
26.  Supreme  Court  —  Kings  County.    Jane  F.  Waters  v. 
James  Johnston,  et  al.   (Actions  No.  1  and  No.  2.) 
26.  Supreme  Court  —  Kings  County.    James  C.  Cropsey 

v.  Phoebe  M.  Lake,  et  al. 
26.  Supreme  Court  —  New  York  County.     Mary  Mor- 
ganstern,  et  al.  v.  Morris  Wekselblatt,  et  al. 
March     2.  Supreme   Court  —  New   York    County.      Emma    S. 
Gibbs  v.  Joseph  Cohen,  et  al. 
2.  Supreme  Court  —  New  York  County.     Edward  L. 

Coster  v.  Ike  Weinberg,  et  al. 
2.  Supreme  Court  —  New  York  County.     Edward  L. 
Coster  as  Committee,  etc.  v.  Ike  Weinberg,  et  al. 
2.  Supreme  Court  —  New  York  County.      William  J. 

Am.end  v.  Joseph  Bruder,  et  al. 
2.  Supreme    Court  —  New    York    County.      Josephine 

Benita  Kohn  v.  Theresa  Delkowsky,  et  al. 
2.  Supreme    Court  —  Westchester    County.      American 
Savings  Bank  v.  Rice  Realty  &  Construction  Co., 
et  al.     (Eight  actions.) 
4.  Supreme     Court  —  New     York     County.       Rexton 
Realty  Co.  v.  Abraham  Spies,  et  al. 
11.  Supreme  Court  —  Richmond  County.     Railroad  Co- 
operative Building  &  Loan  Association  v.  Wilber 
Strong,  et  al. 
15.  Supreme    Court  —  Kings    County.       Williamsburgh 

Savings  Bank  v.  Robert  F.  McNamara,  et  al. 
17.  Supreme  Court  —  New  York  County.  Samuel  Hirsch 
v.   Tohn  O.  Baker,  et  al. 
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March  17.  Supreme  Court  —  Kings  County.  Henry  L.  C.  Wenk 

v.  Wilhelmine  Hansse,  et  al. 
17.  Supreme    Court  —  New    York    County.      Guarantee 

Trust  Co.    of  New  York  v.    Second  Avenue  K. 

E.  Co. 
19.  County  Court  —  Kings  County.     Catherine  A.  Korf- 

inan  v.  Ludwig  Labhart,  et  al. 
24.  Supreme    Court  —  New    York    County.       Sigmund 

Schnee  v.  Minnie  Schapiro,  et  al. 
24.  Supreme  Court  — New  York  County.     Metropolitan 

Life  Insurance  Co.  v.  Louis  Meryash,  et  al.     (Ac- 
tions 1  and  2.) 
April       6.  Supreme  Court  —  New  York  County.   Leopold  Cohn, 

etc.  v.  Ida  Machiz,  et  al. 
13.  Supreme  Court  —  Kings  County.     Pauline  Meisel  v. 

Rifke  Hochstein,  et  al. 
17.  Supreme   Court  —  New  York   County.      Sophie  M. 

LaGrave  v.  Anna  Irene  Magher,  et  al. 
21.  Supreme    Court  —  New    York    County.       Abraham 

Beller  v.  Sarah  Sachar,  et  al. 
23.   Supreme  Court  —  New  York  County.     James  Fulton 

v.  Charles  M.  Siegel,  et  al. 
23.  Supreme  Court  —  New  York  County.    Anna  C.  Wil- 

dey  v.  Constantine  Pflumm,  et  al. 

23.  Supreme     Court — -.Kings     County.       Elizabeth     A. 

Meyer  v.  William  R.  Pabst,  Jr.,  et  al. 

24.  Supreme    Court  —  New    York    County.      May    W. 

Bloom  v.  Elizabeth  McKnight,  et  al. 

26.  Supreme    Court  —  New    York    County.      James   B. 

Haggin  v.  Eugene  Rubino,  et  al. 

27.  Supreme  Court  —  New  York  County.     Emma  Britz 

v.  Sarah  Balagur,  et  al. 
May       10.  Supreme   Court  —  Westchester  County.      Alfred   L. 

Curtiss  v.  Paul  Spofford  Pearsall,  et  al. 
12.  Supreme  Court  —  New  York  County.   Henry  Rusch- 

meyer  v.  Jennie  II.  Morrison,  et  al. 
12.  Supreme  Court  —  Now  York  County.     The  Rector, 

etc.,  of  St.  Mark's  Church  v.  Cecilia  Ferrari,  et  al. 
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May      17.  Supreme  Court  —  New  York  County.    Arthur  Fish- 
man  v.  Sarah  Goldstein,  et  al. 

17.  Supreme  Court  —  New  York  County.     Arthur  Fish- 

man  and  ano.  v.  Sarah  Goldstein,  et  al. 

18.  Supreme  Court  —  Niagara  County.     Charles  Davis 

v.  Filomena  Fiorillo,  et  al. 

26.  Supreme    Court  —  New    York    County.      Maud    E. 

Cooke  v.  Adolph  Danziger,  et  al. 

27.  Supreme  Court — New  York  County.    Jacob  Schlos* 

ser  v.  Marks  Rosenberg,  et  al. 

28.  Supreme  Court  —  New  York  County.     John  H.  Mc- 

Lain  v.  Bernat  Springer,  et  al. 

29    Supreme  Court  —  New  York  County.     Wilson  M. 
Powell,  etc.  v.  Louis  Minsky,  et  al. 
June        4.  Supreme  Court  —  New  York  County.    County  Hold- 
ing Co.  v.  Thomas  A.  Mclntyre,  et  al. 

10.  Supremo   Court  —  Kings   County.     South   Brooklyn 
Savings  Institution  v.  Robert  S.  Thorp,  et  al. 

10.  County  Court  —  Nassau  County.     Isabel  Thomas  v. 
Mary  Miller,  et  al. 

12.  Supreme    Court  —  New    York    County.      Victorine 
Curnick  v.  Harry  F.  Marker,  et  al. 

17.  Supreme  Court  —  New  York  County.    City  Heal  Es- 
tate Co.  v.  John-  O.  Baker,  et  al. 

19.  Supremo  Court  —  New  York  County.  Isaac  J.  Brown 

v.  Theresa  I)e  Eosa,  et  al. 
22.  Supreme   Court  —  Kings  County.     Fritz  Jaburg  v. 
Louis  Fink,  et  al. 

24.  Supreme    Court  —  New    York    County.      Mary    E. 

Weber  v.  Max  Sporn,  et  al. 

25.  County  Court  —  Kings  County.    David  J.  Hickey  v. 

Saul  Levine,  et  al. 
30.  Supreme  Court  —  New  York  County.     Nina  Perry 
Paris  v.  Edward  L.   McCormick,  et  al. 
July         1.  Supreme  Court  —  Kings  County.    Amelia  M.  Brown 
v.  Fanny  Patterson,  et  al. 
1.  Supremo    Court  —  Kings    County.      Williamsburgh 
Savings  Bank  v.  Harry  B.  Dembroff,  et  al. 
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July        3.  Supreme  Court  —  New  York  County.     James  Mc- 

Nulty  v.  Meyer  Barber,  et  al. 
3.  Supreme  Court  —  Kings  County.     Townsend  Albert- 
son  v.  David  Feldman,  et  al. 
7.  Supreme  Court  —  Kings  County.     Louis   Conay  v. 

Abraham  Zuckernich,  et  al. 
19.  Supreme  Court  —  New  York  County.     Joseph  Eu- 

t>ano  v.  Carmine  Altieri,  et  al. 
19.  Supreme  Court  —  New  York  County.  Farmers  Loan 

&  Trust  Co.  v.  Benjamin  A.  Mason,  et  al. 
22.  Supreme  Court  —  New  York  County.     Emil  Keib- 

stein  v.  Joseph  L.  Weber,  et  al. 
24.  Supreme  Court  —  New  York  County.     Simon  Her- 

zig,  etc.  v.  John  Harper,  et  al. 
•  30.  Supreme  Court  —  New  York  County.    Ber  Goldstein 

v.  Augusta  E.  Smith,  et  al. 
31.  Supreme  Court  -^-  Westchester  County.    Mutual  Life 

Insurance  Co.  v.  Helen  S.  Peck,  et  al. 
Aug.        2.  County  Court  —  Kings  County.     William  Schneider 

v.  Louis  Shapiro,  et  al. 
3.  Supreme  Court  —  New  York  County.     Metropolitan 

Life  Insurance  Co.  v.  Virginia  Potter,  et  al. 
7.  Supreme  Court  —  Kings  County.     Peoples  Trust  Co. 

v.  Annie  Feeney,  et  al. 
10.  County  Court  —  Queens  County.     George  H.  Chap- 
man v.  Tony  Cutulo,  et  al. 

10.  Supreme  Court  —  Kings  County.    Columbia  H.  Hill 

v.  Alexander  M.  Fiske,  et  al. 

11.  County  Court  —  Kings  County.     Brownsville  Assn. 

v.  Sarah  Brome,  et  al. 
13.  Supreme  Court  —  New    York    County.      Harris    B. 
Greenberg  v.  Joseph  L.  Weber,  et  al. 

19.  County  Court — Oneida  County.     Maria  Thompson 

v.  Harriet  Healey,  et  al. 

20.  Supreme  Court  —  Kings  County.     Gertrude  B.  Mi- 

rick  v.  Eobert  S.  Stedman,  et  al. 

21.  County  Court  —  Kings  County.    Williamsburgh  Sav- 

ings Bank  v.  Minor  C.  Keith,  et  al. 
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Aug.     24.  Supreme  Court  —  New  York  County.    Samuel  Mann 
v.  Louis  Strumpf,  et  al. 
27.  Supreme  Court  —  New  York  County.     North  Side 
Savings  Bank  v.  Vincenzo  Laporta,  et  al. 

27.  County    Court  —  Kings    County.      Robert   Ward   v. 

William  R  Pabst,  Jr.,  et  al. 

28.  Supreme  Court  —  Kings    County.      Germania    Sav- 

ings Bank  v.  Barnet  Levingson,  et  al.     (Actions  1, 

2  .and  3.) 
Sept.        3.  Supreme  Court  —  New  York  County.     State  Bank 

v.  Morris  Levy,  et  al. 
4.  Supreme  Court  —  New  York  County.     Sophia  Gru- 

enstein  v.  Isaac  L.  Bergman,  et  al.     (Actions  1 

and  2.) 
7.  Supreme    Court  —  New    York    County.      Louis    de 

Wardener  Hollub  v.  John  Carucci,  et  al. 
11.  Supreme  Court — Richmond  County.     Mutual  Life 

Insurance  Co.  v.  Kate  Seaton,  et  -al. 
11.  Supreme  Court  —  Kings     County.       Ferdinand    R. 

Horn  v.  Christopher  Callahan,  et  al. 
17.  Supreme  Court  —  New  York  County.    August  Schaf- 

fer  v.  John  Tillie,  et  al. 
20.  Supreme  Court  —  New    York    County.      Louis    T. 

Lehmeyer  v.  Isaac  Shapiro,  et  al. 
23.  Supreme  Court  —  Kings    County.      Lawyers    Mort- 
gage Co.  v.  Abraham  C.  Finkel,  et  al. 
23.  Supreme  Court  —  New  York   County.     Stephen  J. 

Twohig  v.  Olga  M.  Herrmann,  et  al. 
23.  Supreme  Court  —  New    York    County.      Mary    S. 

Guerrier  v.  Angela  Coleman,  et  al. 
27.  (Supreme  Court  —  Kings  County.     Antonie  Hansen 

v.  Ada  McKenna,  et  al. 

29.  Supreme  Court  —  Queens  County.    Julia  A.  Pittman 

v.  William  D.  Hannan,  et  al. 

30.  County  Court  —  Queens  County.     Percy  Hinchman 

v.  Thadeus  C.  Bostwick,  et  al. 
Oct         2.  Supreme  Court  —  Kings    County.      Lawyers    Mort- 
gage Co.  v.  Almira  F.  Pierce,  et  al. 
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Oct.         4.  Supreme  Court  —  New  York  County.    Annie  Draper 
v.  Annie  Friedman,  et  al. 

5.  Supreme  Court  — •  Kings  County.  Samuel  M.  Meeker, 

etc.  v.  Laurine  Bjering,  et  al. 
6.  Supreme  Court  —  Kings  County.     Union  Dime  Sav- 
ings Bank  v.  Frederick  A.  Beid,  et  al. 

6.  Supreme  Court — New  York  County.      Thomas  F. 

Marks,  et  al.  v.  Jacob  Boss,  et  al. 

7.  Supreme  Court  —  New   York    County.      Charles   T. 

Dotter  v.  Edward  Bloch,  et  al. 

8.  County  Court  —  Kings  County.    Marion  Smith  Mar- 

tin v.  Phillippina  Trabant,  et  al. 

9.  Supreme  Court  —  New  York  County.    State  Bank  v. 

Samuel  Kadin,  et  al. 
9.  Supreme  Court  —  New  York  County.    Frederick  De 

Peyster  Foster  v.  Angelo  Mattola,  et  al. 
9.  Supreme  Court  —  Suffolk    County.      Gerrit    J.    W. 

Van  Slingerlandt  v.  Elizabeth  Buckingham,  et  al. 
16.  Supreme  Court  —  New  York  County.     Metropolitan 

Life  Insurance  Co.  v.  Asa  R.  Davison,  et  al.     (Ac- 
tions 1  and  2.) 
19.  Supreme  Court  —  Kings  County.    Louise  Marie  Mil- 
ler, et  al.  v.  James  Homer  Maxwell,  et  al. 
2*1.  iSupreme  Court  —  New  York  County.  Julius  Blauner 

and  ano.  v.  Marks  Schwartz,  et  al. 
23.  Supreme  Court  —  Kings  County.  Lawyers'  Mortgage 

Co.  v.  Anna  Gifford  Van  de  Water,  et  al. 
31.  Supreme  Court  —  New  York  County.     Henry  Allen 

v.  Nathan  Burnstine,  et  al. 
31.  Supreme  Court  —  Kings  County.  Hermann  F.  Chris- 

toffers  v.  Bertha  Pavel,  et  al. 
31.  Supreme  Court  —  New  York  County.     David  Werd- 

enschlag  v.  Meyer  Levy,  et  al. 
Nov.        5.  Supreme  Court  —  New  York  County.    The  President 

and  fellows  of  Middlebury  College  v.  George  M. 

Wood,  et  al. 
5.  Supreme  Court  —  New  York   County.     George  M. 

Wright  v.  George  M.  Wood,  et  al. 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  19# 

Nov.  11.  Supreme  Court  —  Kings  County.  Celia  Bloch  v. 
Dora  Bakalur,  et  al. 

13.  Supreme  Court  —  New  York  County.  Edward  Heid 
and  ano.  v.  Hyman  Goldberg,  et  al. 

15.  Supreme  Court  —  New  York  County.  Louis  Ber- 
tram Bolston,  et  al.  v.  William  I.  Brown,  et  al. 

15.  (Supreme  Court  —  New  York  County.  Bernhard 
Mayer  v.  Davis  Berkman,  et  al. 

15.  Supreme  Court  —  New  York  County.  Jonas  Weil 
and  ano.  v.  Bridget  Frisco,  et  al. 

15.  Supreme  Court  —  Kings  County.  Charles  Stubing 
v.  Ike  Brosegal,  et  al. 

15.  Supreme  Court  —  New  York  County.  City  Beal  Es- 
tate Co.  v.  Archibald  J.  Mac  Farland,  et  al. 

1G.  Supreme  Court  —  Kings  County.  Williamsburgh 
Savings  Bank  v.  Marie  Bausch,  et  ■al. 

22.  County  Court  —  Kings  County.  Charles  H.  Reynolds 
v.  Catharine  J.  Boyce,  et  al. 

22.  County  Court  —  Kings  County.  William  A.  Kissam, 
Jr.  v.  Catharine  J.  Boyce,  et  al. 

22.  County  Court  —  Queens  County.    Fredericka  Ludder 

v.  John  H.  Meyer,  et  al. 

23.  Supreme  Court  —  New   York   County.      Paul  Hell- 

man  v.  Simon  Lefkowitz,  et  al. 

24.  County  Court  —  Oneida  County.     Estella  M.  Brown 

v.  George  Wiggins,  et  al. 
30.  Supreme  Court  —  New  York  County.     George  Wad- 
dington,  et  al.  v.  Emily  Gordon  Painter,  et  al. 
Dec.         3.  County  Court  —  Kings  County.     Caroline  Weinberg 
v.  Joe  Friedman,  et  al. 
3.  Supreme    Court  —  New    York    County.      Bernhard 

Mayer  v.  Ida  Machiz,  et  al. 
7.  County  Court  —  Kings  County.     Bond  &  Mortgage 

Guarantee  Co.  v.  Otto  Leyer,  et  al. 
7.  County  Court  —  Kings  County.     Borough  Park  Co. 

v.  Jacob  Duberstein,  et  al. 
11.  Supreme  Court  —  Herkimer     County.       Henry     J. 
Avery  v.  Martha  A.  TTendrix,  et  al. 
7 
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Dec.      13.  Supreme  Court  —  New  York   County.     Susan   Van 

Praag  v.  Joseph  Rubano,  et  al. 
VS.  Supreme  Court — Kings  County.     Gottfried  Wester- 

nacher  v.  William  Luthy,  et  al. 
13.  Supreme  Court  —  New   York    County.      Samuel   E. 

Kilner  and  one,  etc.  v.  Annie  Miller,  et  al. 
15.  Supreme  Court  —  Rockland   County.      Frederick   J. 

Whiton  v.  Julia  C.  W.  Gunkel,  et  al. 
22.  Supreme  Court  —  New  York  County.     Ignatz  Roth 

and  ano.  v.  Morris  Koslow,  et  al. 
24.  Supreme  Court  —  New     York     County.       Florence 

Smart  Hoare  v.  Annie  Cohen,  et  al. 

28.  Supreme  Court  —  Rensselaer  County.   Isabelle  Kelly 

v.  Charles  W.  Warner,  et  al. 

29.  Supreme  Court — Westchester   County.      George   F. 

Chamberlain  v.  Jennie  E.  Oadugan,  et  al. 

PARTITION   ACTIONS   INSTITUTED  DURING  THE 

YEAR  1909. 

Jan.       24.  Supreme  Court  —  Kings    County.      Herman   Berko- 

vitz,  et  al.  v.  Blanche  Goldsmith,  et  al. 
Feb.       10.  Supreme  Court  —  Kings  County.     Daniel  Jacob,  et 
al.  v.  Emma  Miller,  et  al. 
27.  Supreme  Court  —  Richmond     County.       Mary     A. 
Holder  v.  Mary  Jane  Gerity,  et  al. 
March     4.  Supreme  Court  —  New    York    County.       Catharine 
Dillon  v.  Mary  Dillon,  et  al. 
17.  Supreme  Court  —  Onondaga    County.       Jennie  •  W. 
Bourne  v.  Lorin  C.  Williams,  et  al. 
April     11.   Supreme  Court — St.  Lawrence  County.    Thomas  W. 
Fife  v.  Thomas  Veitch,  et  al. 
17.  Supreme  Court  —  Nassau  County.     Henry  F.  Thorn 
v.  Herman  Thorn,  et  al. 

21.  Supreme  Court — New  York   County.      Richard   J. 

Steiner  and  ano.  v.  George  II.  Comely,  et  al. 

22.  Supreme  Court  —  St.  Lawrence  County.    J.  Leonard 

Walker  v.  Christiana  Walker,  et  al. 
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May       11.  Supreme  Court — Suffolk  County.    Frances  E.  Nun- 
gezer  v.  William  E.  Nungezer,  et  al. 
12.  County  Court  —  Oneida   County.      Henry    Stappen- 
beck  v.  Fanny  Mather,  et  al. 

22.  Supreme  Court  —  Kings  County.     Martha  J.  Jewell 

v.  Edwin  II.  Van  Vechten,  et  al. 
29.  Supreme  Court  —  Kings  County.     Harry  Krohn  v. 
James  Dezendorf,  et  al. 
July        9.  Supreme  Court — Fulton  County.     Joshua  J.  War- 
ren v.  William  Warren,  et  al. 

23.  Supreme  Court  —  Westchester    County.      Maria   M. 

Buttner,  etc.  v.  Emma  Buttner,  etc.,  et  al. 

24.  Supreme  Court — Queens  County.     New  York  City 

Water  Front  Co.  v.  Frank  T.  Morrill,  et  al. 
Aug.      14.  Supreme  Court — Kings   County.     Salvatore   Ingri- 

sano,  etc.  v.  Arcangiola  Ingrisano,  et  al. 
Sept.        2.  County  Court  —  Kings  County.     Andrew  H.  Smith 
and  one  v.  Henry  Calvert,  et  al. 
11.  Supreme  Court  —  Fulton  County.    Arthur  Starrs  v. 

John  Starrs,  et  al. 
11.  Supreme  Court  —  Fulton  County.     Arthur  Starrs  v. 

Peter  Dignan,  et  al. 
21.  Supreme  Court  —  New  York  County.    Samuel  E.  A. 
Stern,  et  al.  v.  Emma  L.  Lichtenberg,  et  al. 
Oct.  5.  'Supreme  Court  —  Fulton  County.  Minnie  E.  Brown- 

ell  v.  Edward  L.  Grinnell,  et  al. 
14.  Supreme  Court  —  Albany     County.        Mary      Jane 
Weaver  v.  Henry  John  Box,  et  al. 
Nov.        4.  Supreme  Court  —  New    York    County.      Harry    M. 
Jung  v.  Freda.  Jung,  et  al. 
18.  Supreme  Court  —  Kings    County.      Michael    Smith 

and  one  v.  Effie  Bafferty,  et  al. 
23.  Supreme  Court — New  York  County.     Michael  Bal- 

•    letto  v.  Stefano  S.  Cassassa,  et  al. 
23.  Supreme  Court — New     York     County.       Giovanni 
Marco  Malatesta,  etc.  v.  Stefano  S.  Cassassa,  et  al. 
Dec.         1.  Supreme  Court  —  Oneida     County.       Harriet     Van 
Vechten  v.  Susan  Bissell  Hoadifcr,  et  al. 
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Dec.  3,  Supreme  Court  —  New  York  County.  Henry  Con- 
rad v.  Wilhelni  Conrad,  et  al. 

21.  Supreme  Court  —  Queens  County.  Celine  S.  Hollins 
v.  Charles  A.  Wissman,  et  al. 

24.  Supreme  Court  —  Kings  County.  J.  Arthur  Duffett 
v.  Albert  Duffett,  et  al. 


APPLICATIONS  FOE  AUTHOEITY  TO  AMEND  CER- 
TIFICATES OF  INCORPORATION  OR  FOR  THE 
CHANGE  OF  NAME. 

Feb.       10.  Supreme    Court  —  New    York    County.      Meyer   & 
Tostevin.     (Change  of  name.) 
23.  Supreme  Court  —  Erie  County.     Erie  County  Grow- 
ers' and  Shippers'  Association.  (Amend  certificate.) 

March  25.  Supreme  Court  —  New  York  County.  City  Holding 
Co.     (Amend  certificate.) 

April  3.  Supreme  Court  —  New  York  County.  National  So- 
ciety of  French  Professors  in  America.  (Amend 
certificate.) 

May       21.  Supreme   Court  —  New   York   County..    New  York 
State  Auxiliary  to  the  Women's  National  Relief 
Association.     (Change  name.) 
26.  Supreme      Court  —  Westchester      County.       Mager 

Realty  Co.     (Amend  certificate.) 
29.  Supreme     Court  —  Montgomery     County.      L.     M. 
Blumstein  Silk  Fabric  Co.      (Change  name.) 

June      25.  Supreme  Court — Orleans  County.     Lyndonville  Ice 
&  Cold  Storage  Co.     (Amend  certificate.) 
26.  Supreme    Court  —  New    York    County.     Thirty-five 
Per  Cent.  Automobile  Supply  Co.     (Amend  certifi- 
cate.) 

July      17.  Supreme     Court  —  New     York     County.      Herald 
Square    Mortgage    Bond    Corporation.       (Change 
name.) 
23.  Supreme  Court  —  New  York  County.     Emil  Kauf- 
mann  Co.     (Change  name.) 
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July  28.  Supreme  Court  —  Xew  York  Gounty.  II.  B.  Kirk- 
land  Co.     (Change  name.) 

Sept.  4.  Supreme  Court  —  Xew  York  County.  Franken 
Roman  &  Co.     (Change  name.) 

10.  Supreme  Court.     New  York  County.     Stehlin-Miller 

Co.     (Change  name.) 

11.  Supreme  Court  —  Xew  York  County.     Duinrauf  & 

Wicke.     (Change  name.) 
Oct.        19.  City  Court — City  of  Xew  York.     Abraham  Braun- 

stein.     (Change  name.) 
Xov.        5.  Supreme     Court  —  Xew      York      County.       Henry 
Decker,  Incorporated.     (Change  name.) 
9.  Supreme  Court — Albany  County.     Albany  &  Xorth 

River  Molding  Sand  Co.      (Change  name.) 
9.  Supreme     Court  —  Xew    York     County.      Winslow 
Laboratory.      (Change  name.) 
19.  Supreme     Court  —  Kings     County.     Reid-Edelmuth 
Manufacturing  Co.     >( Change  name.) 
Dec.       13.  Supreme    Court  —  Xew    York    County.     Gibson    & 
Ballow  Co.     (Change  name.) 
17.  Supreme   Court  —  Xew  York   County.     Xew  York 

Ter-Centennial  World's  Fair.     (Change  name.) 
30.  Supreme     Court  —  Xew     York     County.      Belmont 
Brass  Bed  Co.     (Change  name.) 

MISCELLANEOUS      ACTIOXS      AXD      PROCEEDIXGS 
IXSTITUTED  DURING  THE  YEAR  1909. 

Jan.  7.  Supreme  Court  —  Xew  York  County.  Isabella  M. 
Manley  v.  Harrison  Gray  Fiske  et  al.  (Construc- 
tion of  a  will.) 

2.  Supreme  Court  —  Xew  York  County.  Edward  F. 
Rath  v.  Ohio  German  Fire  Insurance  Co.  (To 
examine  judgment  debtor  before  return  of  execu- 
tion.) 

8.  Supreme  Court  —  Xew  York  County.  Louis  M. 
Starr  and  ano.  as  Executors,  etc.  v.  Harriet  E.  Sel- 
leck,  et  al.  (Action  to  compel  an  accounting  by 
a  trustee.) 
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Jan.  10.  Supreme  Court  —  Xew  York  County.  Charles  Mc- 
Laughlin v.  Annie  Hasan,  et  al.  (Sale  of  property 
to  pay  a  legacy.) 

10.  Supreme  Court  —  Westchester  County  —  Knicker- 
bocker Trust  Co.  as  Trustee  v.  Tarrytown,  White 
Plains  &  Mamaroneck  Railway  Co.  (Foreclosure 
of  mortgage  or  deed  of  trust.) 

18.  Supreme  Court  —  New  York  County.  People  ex  rel. 
Anton  Was  v.  Robert  W.  Hebberd  as  Commissioner 
of  Charities  and  George  P.  Stewart  as  Superin- 
tendent, etc.     (Habeas  corpus.) 

20.  Supreme  Court  —  New  York  County.  People  v. 
Theresa  Weiss.  (Two  actions  to  discharge  judg- 
ments from  record  on  account  of  bankruptcy.) 

25.  Supreme  Court  —  New  York  County.  Eepublic  of 
Honduras  v.  Marco  Aurelio  Soto.  (Action  to  re- 
cover court  and  trust  funds. ) 

25.  Supreme  Court  —  Wayne  County.  Matter  of  Peti- 
tion of  Edward  R.  O'Malley,  Attorney-General,  for 
an  order  requiring  Democratic  County  Committee 
of  Wayne  County  to  file  an  amended  and  true  state- 
ment, etc.  (Proceeding  under  Corrupt  Practices 
Act.) 

25.  Supreme  Court — Rockland  County.     Matter  of  Peti- 
tion of  Edward  R.  O'Malley,  Attorney-General,  for 
an  order  requiring  Republican  County  Committee 
of  Rockland  County  to  file  an  amended  and  true 
statement,  etc.      (Proceeding  under  Corrupt  Prac- 
tices Act.) 
March   30.  Supreme  Court  —  Rensselaer  County.     Bayer  &  Mc- 
Conihe   Co.    v.   Ferguson   Contracting  Co.,  et  al. 
(Foreclosure  of  lien.) 
April       2.  Supreme      Court  —  Warren      County.     Minnie      E. 
Hicks  v.  Merritt  Ames,  et  al.     (Construction  of 
will.) 
2.  Supreme    Court  —  Erie    County.      Buffalo    Cement 
Co.,  Ltd.  v.  Elmer  M.  Love,  et  al.      (Foreclosure  of 
lien.) 
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April  7,  Supreme  Court  — ■  New  York  County.  Matter  of 
Application  of  Health  Chemical  Co.  for  leave  to 
file  articles  of  incorporation  nunc  pro  tunc. 

16.  Supreme  Court — Appellate  Division,  Third  Depart- 

ment. People  ex  rel.  George  H.  Goff  v.  Fremont 
Kirk,  Sheriff  of  Tioga  County.  (Writ  of  habeas 
corpus.) 

17.  Supreme  Court  —  Albany  County.     People  v.  John 

H.  Barr,  et  al.,  constituting  the  Syracuse  Inter- 
cepting Sewer  Board  and  Bead  Coddington  En- 
gineering Co.  (Injunction  to  restrain  building  of 
sewer  under  Erie  canal.) 

24.  Supreme  Court  —  New  York  County.  Margaret  E. 
Phillips,  et  al.  v.  Anna  or  Annie  McCarthy,  et  al. 
(Action  to  determine  title  to  real  estate.) 

30.  Supreme  Court  —  Kings  County.  Thomas  F.  Duffy 
v.  Thomas  F.  Shirden,  et  al.  (Application  'No.  1.) 
(To  register  title  to  real  property.) 

May  4.  Supreme  Court  —  Erie  County.  People  ex  rel. 
Frank  J.  Klepfer  v.  James  D.  Higgins.  (Quo  war- 
ranto to  test  title  to  office  of  President  of  Village  of 
Depew. 

24.  Supreme  Court  Jefferson  County.  Matter  of  the 
Petition  of  Alfred  P.  Williams  as  Administrator  of 
the  Estate  of  Samuel  T.  Tifft,  deceased,  for  the  re- 
turn of  money  paid  the  State  Treasurer. 

June  1.  Supreme  Court  —  Onondaga  County.  William  B. 
Kirk  and  John  A.  Seeley  v.  Ambrose  C.  Driscoll, 
et  al.     (Dissolution  of  a  copartnership.) 

2.  Supreme  Court  —  Kings  County.  Fourth  Uni- 
versalist  Society  of  Brooklyn  v.  Adna  F.  Heaton, 
et  al.  (Application  No.  2.)  (To  register  title  to 
real  property.) 

2.  Supreme  Court  —  Kings  County.  Marvin  Realty 
Co.  v.  William  Barre,  et  al.  (Application  No.  3.) 
(To  register  title  to  real  property.) 
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June  3.  Supreme  Court  —  Queens  County.  Matter  of  the 
Application  of  Daniel  O'Connell  to  have  a  trustee 
appointed  of  the  Germania  Eeal  Estate  &  Loan  Co. 
under  chapter  000  of  the  Laws  of  1906. 

10.  County  Court  —  Fulton  County.  Matter  of  Appli- 
cation of  Jennie  II.  Armstrong  to  determine  and 
assess  damages.  (In  connection  with  construction 
of  a  State  road.) 
July  17.  Supreme  Court  —  Westchester  County.  Mary  B. 
Southard  v.  Ella  Fowler  et  al.  (Application  No.  4.) 
(To  register  title  to  real  property.) 

21.  Supreme  Court  —  St.  Lawrence  County.  Matter  of 
the  Application  of  the  State  of  New  York  to  ac- 
quire a  toll  bridge  in  the  county  of  St.  Lawrence. 

26.  Supreme  Court  —  New  York  County.  Thomas  A. 
Keith  v.  Jason  F.  Osterhoudt,  et  al.  (Kecovery 
of  money  under  Garnishee  Law.) 
Aug.  6.  Supreme  Court  —  Kings  County.  John  Goeller, 
et  al.  v.  James  Homer  Maxwell,  et  al.  (To  de- 
termine title  to  real  property.) 

10.  Supreme   Court — Oswego   County.     Earl   C.   Huff- 

man v.  State  of  New  York,  et  al.      (Foreclosure  of 
lien.) 

21.  Supreme  Court  —  Kings  County.  (Charles  II. 
Jordan  v.  Edward  Moses  Lyon  Dean,  et  al.  No.  1. 
(To  register  and  conform  title  to  real  property.) 

21.  Supreme  Court  —  Saratoga  County.  Edward  Col- 
lins v.  Fort  Orange  Construction  Co.,  et  al.  (Fore- 
closure of  lien.) 
Sept.  1.  Supreme  Court  —  Kings  County.  Marvin  Realty 
Co.  v.  William  Barre,  et  al.  (No.  5.)  (To  reg- 
ister title  to  real  property.) 

11.  Supreme  Court  —  Kings  County.     Marie  L.  Bassand 

v.     Achille    Billat,     et     al.      (Admeasurement    of 
dower.) 
11.  Supreme  Court  —  Ontario  County.     Eva  Hemiup  v. 
Myron    11.    Oothoudt.      (Injunction    against    con- 
tractor for  Geneva  Armory.) 
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Sept.     24.  Supreme    Court  —  Kings    County.      Albert    V.    B. 
Voorhees  v.  John  James  Voorhees,  et  al.     (No.  4.) 
(To  register  tittle  to  real  property.) 
Oct.        9.  Supreme  Court  — ■  New  York  County.     Albert  Hirsch 
as  Receiver  V.  Twelfth  Ward  Bank.     (Action  for 
an  accounting.) 
Nov.      4.  Supreme  Court  —  Kings  County.    Evelyn  Day  Bruner 
v.  Frank  B.  Torrey,  et  al.   (Construction  of  a  will.) 
8.  Supreme  Court  —  Orleans  County.     Emma  L.  Hood 
and  People  v.  John  Whit  well  and  ano.     (Injunc- 
tion to  restrain  removal  of  building  on  land  appro- 
priated   for    barge    canal    land  —  afterwards    not 
needed.) 

16.  Supreme  Court  —  Jefferson  County.  Frank  Lerner 
v.  People,  et  al.     (Reformation  of  deed.) 

16.  Supreme  Court — -Appellate  Division,  Third  Depart- 
ment, Matter  of  the  Application  pursuant  to 
chap.  483,  Laws  of  1909,  of  the  Co-operative  Law 
Co.,  a  corporation  organized  under  the  Business 
Corporations  Law  of  the  State  of  New  York  for  ap- 
proval by  the  Appellate  Division  of  the  existence  of 
said  corporation  and  the  continuance  of  its  business 
for  the  purposes  mentioned  in  its  certificate  of 
incorporation. 

14.  Supreme  Court  —  New  York  County.  People  ex  rel. 
Louis  Phillips  v.  Edward  Rayries,  a  peace  officer, 
etc.     (Writ  of  habeas  corpus.) 

22.  Supreme  Court  —  Kings  County.  Matter  of  the 
of  the  claim  of  Katie  Kelly  for  moneys  deposited 
with  the  State  of  New  York  by  Henry  Bristow, 
Public  Administrator  of  Kings  County  as  Admin- 
istrator, etc.,  of  Mary  Lane,  deceased. 

22.  Supreme  Court  —  Kings  County.  John  E.  Adams, 
etc.,  v.  Rebecca  Chapman,  et  al.  (Construction  of 
a  will.) 

30.  Supreme  Court  —  Wayne  County.  Charles  A.  Sloan 
v.  Crowell-Sherman  Stalter  Co.,  et  al.  (Foreclos- 
ure of  lien.) 
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'Nor.  30.  Supreme  Court  —  Wayne  County.  Sidney  W.  Wood 
ano.  v.  Crowell-Shernian  Stalter  Co.,  et  al.  (Fore- 
closure of  lien.) 

Dee.  1.  Supreme  Court  —  Orange  County.  People  ex  rel. 
Aaron  J.  Rosenthal  v.  Robert  B.  Lamb,  et  al. 
(Writ  of  habeas  corpus.) 

1.  Supreme  Court  —  Nassau  County.     Matter  of  appli- 

cation of  Ann  H.  Titus  for  a  writ  of  mandamus 
against  Thomas  C.  Cheshire,  Clerk  of  Nassau 
County.  (To  compel  filing  of  agreement  under 
Mortgage  Tax  Law.) 

2.  Supreme  Court  —  Tompkins  County.     Paul  Broada- 

rich  v.  First  National  Bank  of  Ithaca,  et  al. 
(Foreclosure  of  lien.) 

3.  Supreme    Court  —  Queens    County.      Hannah    Sil- 

linger  v.  Carolina  Serfling,  et  al.  (Establish  two 
wills. ) 

4.  Supreme  Court  —  Niagara  County.    William  Walker 

and  one  v.  Charles  A.  Criqui,  et  al.  (Foreclosure 
of  lien.) 
7.  Supreme  Court  —  New  York  County.  The  People  v. 
C.  M.  F.  Blok,  et  al.  (To  restrain  defendants 
from  transacting  business  as  Union  Underwriters.) 
9.  Supreme  Court  —  New  York  County.  William  G. 
Ryan  v.  E.  Estelle  Morse,  et  al.  (Construction  of 
will.) 

15.  Supreme  Court  —  Westchester  County.  People  v. 
Leslie  Sutherland.  (Action  to  recover  fees  im- 
properly paid  while  defendant  was  County  Clerk 
of  Westchester  County.) 

17.  Supreme  Court  —  New  York  County.  Matter  of  the 
Application  of  Petofi  Sick  and  Benevolent  Associa- 
tion for  leave  to  file  certificate  of  incorporation  in 
Secretary  of  State's  office  nunc  pro  tunc  as  of  Jan- 
uary 73  1881. 

22.  Supreme  Court— -New  York  County.  The  People  v. 
Forty-second  Street,  Manhattanville  and  St.  Nicho- 
las Avenue  Railway  Co.  and  others.  (Forfeiture 
of  franchise.) 
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l)eo.  22.  Supreme  Court  Xew  York  County.  The  People  v. 
Bleecker  St.  and  Fulton  Ferry  Railroad  Co.,  et  al. 
(Forfeiture  of  franchise.) 
.22.  County  Court  —  Dutchess  County.  Matter  of  the 
Application  of  Lucy  M.  Legler  for  the  apportion- 
ment of  the  assessment  and  tax  made  and  levied 
on  her  property  and  the  property  of  the  State  of 
New  York. 

ACTIONS  AND  PROCEEDINGS  INSTITUTED  AGAINST 
STATE  OFFICIALS  DURING  THE  YEAR  1909. 

Jan.  20.  Supreme  Court  —  Albany  County.  In  the  Matter  of 
the  Application  of  John  J.  Allen  for  a  writ  of 
mandamus  against  Frank  M.  Williams  as  State 
Engineer  and  Surveyor.  (To  compel  reinstatement 
of  applicant.) 

Feb.  2.  Supreme  Court  —  New  York  County.  People  ex  rel. 
Waclark  Realty  Co.  v.  Charles  H.  Gaus  as  Comp- 
troller. (Certiorari  to  review  taxation  of  relator.) 
2.  Supreme  Court  —  Albany  County.  People  ex.  rel. 
New  York  Mail  &  Newspaper  Transportation  Co. 
v.  Charles  H.  Gaus  as  Comptroller.  (Certiorari 
to  review  taxation  of  relator.) 
2.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Patrick  Moynehan  v.  Charles  II.  Gaus  as  Comp- 
troller. (Certiorari  to  review  determination  of 
Comptroller  in  allowing  a  redemption  from  a  tax 
sale.) 
27.  Supreme  Court  —  Monroe  County.  In  the  Matter  of 
the  Application  of  John  B.  Forest  for  a  writ  of 
mandamus  against  Frank  M.  Williams  as  State 
Engineer  and  Surveyor.  (To  compel  reinstatement 
of  applicant.) 

March  9.  Supreme  Court  —  Erie  County.  People  ex  rel.  Buf- 
falo General  Electric  Co.  v.  Charles  H.  Gaus  as 
Comptroller.  (Certiorari  to  review  taxation  of 
relator.) 
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April  20.  Supreme  Court  —  Monroe  County.  People  ex  rel. 
Peter  Sheridan  v.  Frank  M.  Williams  as  State 
Engineer  and  Surveyor.  (Certiorari  to  review  re- 
moval of  relator  as  financial  clerk  of  Western  Di- 
vision.) 

May  7.  Supreme  Court  —  Albany  County.  New  York  Ter- 
minal Co.  v.  Charles  H.  Gaus  as  Comptroller. 
(Injunction  to  restrain  defendant  from  proceeding 
to  collect  taxes  due  from  Brooklyn  Ferry  Co.) 
10.  Supreme  Court  —  Albany  County.  Matter  of  the 
Application  of  the  Journal  Co.  for  a  writ  of  man- 
damus against  Samuel  S.  Koenig  as  Secretary  of 
State.  (To  compel  defendant  to  audit  or  certify 
certain  bills.) 
13.  Supreme  Court  —  Monroe  County.  William  Pelo 
and  ano.  v.  Frederick  C.  Stevens  as  Superintend- 
ent of  Public  Works  and  others.  (Injunction  to 
restrain  the  taking  of  plaintiffs'  lands  for  Barge 
canal  improvement.) 

21.  Supreme  Court  —  New  York  County.    People  ex  rel. 

Stewart  Browne,  et  al.  v.  Samuel  S.  Koenig  as 
Secretary  of  State.  .  (Mandamus  to  compel  defend- 
ant to  file  the  certificate  of  the  National  Invest- 
ing Co.) 
28.  Supreme  Court  of  the  United  States.  United  States 
of  America  v.  People  of  the  State  of  New  York 
and  Bronx  Valley  Sewer  Commission.  (Injunc- 
tion to  restrain  building  of  Bronx  River  Valley 
sewer. ) 
June  1G.  Supreme  Court  —  Albany  County.  Matter  of  the 
Application  of  Earl  II.  Gallup  for  a  writ  of  man- 
damus against  Charles  II.  Gaus  as  Comptroller. 
(To  compel  reinstatement  of  relator.) 

22.  Supreme  Court  —  New  York  County.    People  ex  rel. 

Jamestown,  Chautauqua  &  Lake  Erie  Railway  Co. 
v.  Charles  II.  Gaus  as  Comptroller.  (Certiorari 
to  review  taxation  of  relator.) 
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Juno  29.  Supreme  Court  —  Erie  County.  Matter  of  the  Ap- 
plication of  John  G.  Baker  for  a  writ  of  mandamus 
against  Charles  F.  Milliken,  et  ah,  constituting  the 
State  Civil  Service  Commission.  (Mandamus  to 
allow  relator  to  take  an  examination.) 

July  10.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Walter  J.  Conway  v.  Charles  H.  Gaus  as  Comp- 
troller. (Mandamus  to  compel  reinstatement  of 
relator.) 
19.  Supreme  Court  —  Albany  County.  People  ex  rel. 
New  York  Central  &  Hudson  River  R.  R.  Co.  v. 
Charles  H.  Gaus  as  Comptroller.  (Certiorari  to 
review  taxation  of  relator.) 

22.  Supreme  Court  —  Albany  County.      People  ex  rel. 

Central  Trust  Co.  v.  Clark  Williams  as  Superin- 
tendent of  Banks.  (Mandamus  to  compel  Superin- 
tendent of  Banks  to  accept  certain  mortgages  for 
exchange  of  securities  under  section  15  of  the 
Banking  Law.) 

23.  Supreme  Court  —  Albany  County.      People  ex  rel. 

Westchester  Lighting  Co.  v.  Charles  H.  Gaus  as 
Comptroller.  (Certiorari  to  review  taxation  of 
relator.) 

23.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Astoria  Light,  Heat  &  Power  Co.  v.  Charles  H. 
Gaus  as  Comptroller.  (Certiorari  to  review  taxa- 
tion of  relator.) 

23.  Supreme*  Court  — Albany  County.  People  ex  rel. 
Consolidated  Gas  Co.  v.  Charles  H.  Gaus  as  Comp- 
troller.    (Certiorari  to  review  taxation  of  relator.) 

29.  Supreme  Court  —  New  York  County.  Matter  of  the 
Application  of  Robert  Van  Iderstine  for  a  writ  of 
mandamus  against  Samuel  S.  Koenig  as  Secretary 
of  State.  (Mandamus  to  compel  filing  of  papers.) 
Aug.  5.  Supreme  Court — Albany  County.  People  ex  rel. 
Lake  Placid  Co.  v.  Charles  IT.  Gaus  as  Comp- 
troller. (Certiorari  to  review  determination  of 
Comptroller  in  allowing  redemption  from  tax  sale.) 
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Aug.      23.  Supreme    Court — Albany    County.     People   ex    rel. 
Fifth  Avenue  Building  Co.  v.  Charles  H.  Gaus  as 
Comptroller.     (Certiorari  to  review  taxation  of  re- 
lator.) 
Sept.      21.  Supreme   Court — Queens   County.     People  ex  rel. 
Arthur  E.  Keating  v.  Herman  A.  Metz  as  Comp- 
troller of  the  City  of  New  York,  Charles  II.  Gaus 
as  Comptroller  of  the  State  of  New  York  and  ano. 
(Mandamus  to  set  aside  an  old  tax  sale  by  State 
Comptroller.) 
28.  United  States  Circuit  Court  —  Western  District  of 
New  York.     International  Bridge  Co.  v.  Frederick 
C.   Stevens  as  Superintendent  of    Public    Works. 
(Injunction  to  restrain  defendant  from  interfering 
with  the  construction   of  plaintiff's  bridge  across 
Niagara  river.) 
Oct.         4.  Supreme  Court  —  New  York  County.    People  ex  rel. 
Royden  Marble  Machinery  Co.  v.  Charles  H.  Gaus 
as  Comptroller.     (Certiorari  to  review  taxation  of 
relator.) 
26.  Supreme  Court — Albany  County.     In  the  Matter  of 
the  Application  of  Lansing  G.  Dedrick  for  a  writ 
of  mandamus  against  Frank  M.  Williams  as  State 
Engineer    and   Surveyor.      (To   compel   reinstate- 
ment of  applicant.) 
28.  Supreme    Court — Albany    County.     People   ex   rel. 
Herbert  A.  Briggs  v.  Charles  H.  Gaus  as  Comp- 
troller.     (Mandamus  to  compel  defendant  to  pay 
salary  as  confidential  clerk,  Appellate  Division.) 
28.  Supreme    Court — Albany    County.     People    ex    rel. 
George  L.   Betts  v.    Charles  H.   Gaua   as   Comp- 
troller.     (Mandamus  to  compel  defendant  to  pay 
salary  as  confidential  clerk,   Appellate  Division.) 
Nov.        6.  Supreme  Court  — Albany   County.     People    ex    rel. 
Metropolitan   Life  Insurance   Co.   v.   William  II. 
Jlotchkiss  as  Superintendent  of  Insurance.      (Cer- 
tiorari to  review  determination  of  defendant.) 
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Nov.  30.  Supreme  Court — Albany  County.  People  ex.  rel. 
Interborough  Eapid  Transit  Co.  v.  Clark  Williams 
as  Comptroller.  (Certiorari  to  review  taxation  of 
relator.) 

Dee.  17.  Supreme  Court  —  New  York  County.  Postal  Life 
Insurance  Co.  v.  William  H.  Ilotchkiss  as  Super- 
intendent of  Insurance.  (To  restrain  defendant 
from  publishing  or  disseminating  in  printed  pam- 
phlet form  a  certain  statement  contained  in  report 
of  Insurance  Depaitment.) 

APPLICATIONS  MADE  IN  BEHALF  OF  THE  SUPERIN- 
TENDENT OF  INSURANCE  UNDER  SECTION  63  OF 
THE  INSURANCE  LAW  FOR  PERMISSION  TO  TAKE 
POSSESSION  OF  THE  PROPERTY,  CONDUCT  THE 
BUSINESS  AND  LIQUIDATE  THE  FOLLOWING  IN- 
SURANCE COMPANIES. 

May       20.  Supreme  Court — •  New  York  County.    National  Fra- 
ternal Society. 
20.  Supreme  Court  —  New  York  County.     Traders  and 
Travelers'  Accident  Company  of  New  York. 
June      25.  Supreme  Court  —  Kings  County.    New  York  &  New 
England    Underwriters   at   Lloyds  of   New  York 
City. 
25.  Supreme  Court  —  New  York  County.     Garfield  As- 
surance Fire  Lloyds. 
30.  Supreme  Court  —  New  York  County.    Western  New 
York  Relief  Association. 
July        1.  Supreme  Court  —  Onondaga  County.    American  Mu- 
tual Fire  Insurance  Company  of  Onondaga  County. 
1.  Supreme  Court  —  Onondaga  County.     Phoenix  Mu- 
tual Fire  Insurance  Company  of  Onondaga  County. 
1.  Supreme  Court  —  Onondaga   County.      Capitol   Mu- 
tual Fire  Insurance  Company  of  Onondaga  County. 
1.  Supreme  Court  —  Onondaga  County.     Mohawk  Mu- 
tual Fire  Insurance  Company  of  Onondaga  County. 
1.  Supreme  Court  —  Onondaga  County.     Reliable  Mu- 
tual Fire  Insurance  Company  of  Onondaga  County. 
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July        1.  Supreme  Court  —  Onondaga  County.    Union  Mutual 
Fire  Insurance  Company  of  Onondaga  County. 
1.  Supreme  Court — Onondaga  County.     iEtna  Mutual 
Fire  Insurance  Company  of  Onondaga  County. 
Sept.        4.  Supreme  Court  —  New   York   County.     New  York 
Horse  Insurance  Company. 
9.  .Supreme  Court  —  Monroe  County.     Genesee  Valley 
Fire  Insurance  Company  of  Genesee  County. 
20.  Supreme  Court  —  Xew  York  County.   Grand  Temple 
of  the  Templars  of  Liberty  of  America. 
Oct.  0.   Supreme  Court  —  New  York  County.    United  States 

Horse  Insurance  Company. 
7.  Supreme  Court  —  New     York     County.       National 
Provident  Union. 
Nov.      20.  Supreme  Court  —  Erie   County.     Buffalo  Oo-Opera- 

tive  Live  Stock  Insurance  Company. 
Bee.       22.  Supreme  Court  —  Albany  County.     Knights  of  Mod- 
ern Chivalry. 
24.  Supreme  Court — -Erie    County.      Economic    Belief 

Association. 
29.  Supreme  Court  —  Onondaga  County.     People's  Mu- 
tual Life  Insurance  Association  &  League. 


CERTIFICATES   OF  INCORPORATION   EXAMINED. 


The  Frances  Elliot  Austin  Maternity  Hospital   and  Infants' 
Home. 

St.  Joseph's  Maternity  Hospital  of  Troy. 

St.  Mary's  Hospital  at  Amsterdam. 

Madison  Free  Eye  Dispensary. 

South  Shore  Hospital  Association. 

Neurological  Institute  of  New  York. 

The  Home  for  Aged  Women  of  Niagara  County,  N.  Y. 

Hospital  of  the  Holy  Family. 

Buffalo  Columbus  Hospital. 

The  Rome  Home. 

Seton  Home  of  the  Sisters  of  Charity  of  St.  Vincent  de  Paul. 

International  Sunshine  Societ3>. 


Digitized  by  VjOOQIC 


Rbport  of  the  Attorney-General.  209 

Hebrew  Kindergarten  and  Day  Nursery. 
The  Jewell  Day  Nursery. 
Holiday  Farm. 

Bethesda  Home  of  Troy,  N.  Y. 
Union  Rescue  Home  Mission. 
Society  of  the  Women's  Clinic. 
Southampton  Hospital  Association. 
Newburgh  Tuberculosis  Sanatorium. 
The  Providence  Hospital. 
The  Lakeview  Home. 

Nursery  and  Child's  Hospital  and  -New  York  Infant  Asylum. 
Union  Hospital  Association  of  the  Bronx. 
Norwich  Hospital  Association. 
Mercy  Hospital  (Potsdam,  N.  Y.) 
Lincoln  University  Endowment  Association. 
Urban  Publishing  Co. 
Miles  Bros.,  Inc. 

National  Brewers  Insurance  Co.  of  Chicago,  111. 
The  Afro-American  Benevolent  Aid  Society. 
Mutual  Indemnity  and  Protective  Union  of  Connecticut. 
Peoples'  National  Fire  Insurance  Co. 
Independent  Order  Sons  of  Benjamin. 
The  Accident  Insurance  Company  of  America. 
Modern  Woodmen  of  America. 
International  Insurance  Company  of  New  York. 
Thames  and  Mersey  Marine  Insurance  Company,  Limited. 
The  Stuyvesant  Insurance  Co. 

Standard  Accident  Insurance  Company  of  Detroit,  Mich. 
Royal  Neighbors  of  America. 
Cooper  Insurance  Company  of  Dayton. 
Brotherhood  Accident  Company  of  Boston,  Mass. 
Massachusetts  Accident  Association. 

American   and  Foreign   Marine .  Insurance   Company  of  New 
York. 

Aetna  Indemnity  Company  of  Hartford,  Conn. 
Globe  &  Rutgers  Fire  Insurance  Co. 
Calument  Insurance  Company  of  Illinois. 
Protective  Fire  Insurance  Company  of  Syracuse,  N.  Y. 
Queens  County  Mortgage  Co. 
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American  Druggists  Fire  Insurance  Co.  of  Cincinnati,  Ohio. 

Millers'  National  Insurance  Co.  of  Chicago,  111. 

Hudson  Horse  Insurance  Co.  of  New  York. 

Williamsburg  City  Fire  Insurance  Co. 

Independent  Order  of  True  Friends. 

United  States  Securities  Guaranty  Corporation. 

Ethiopian  Life  Insurance  Co. 

Seneca  Fire  Insurance  Co.  of  Buffalo. 

Bond  and  Mortgage  Guarantee  Co.  of  New  York. 

State  Insurance  Co.  of  Omaha,  Neb. 

Fidelity  Accident  Co.  of  Saginaw,  Mich. 

The  Farmers  and  Breeders'  Mutual  Beserve  Fund  Live  Stock 
Insurance  Co.  of  the  United  States. 

National  Accident  Insurance  Co.  of  New  York. 

The  United  Aid  Association  of  America  for  Benevolence. 

Great  Eastern  Casualty  Co. 

Masonic  Protective  Association  of  Worcester,  Mass. 

International  Fidelity  Insurance  Company. 

United  Fire  Insurance  Co. 

Agricultural  Insurance  Company  of  Watertown,  N.  Y. 

Commercial  Union  Assurance  Company,  Limited,  of  London, 
England. 

Columbia  Guarantee  Co. 

Atlas  Insurance  Company  of  Des  Moines,  Iowa. 

Loyal  Protective  Insurance  Co.  of  Boston,  Mass. 

Empire  City  Fire  Insurance  Company  of  New  York. 

Serb  Federation  Sloga. 


AGRICULTURAL  LAW. 


The  total  number  of  violations  of  the  agricultural  and 
pure  food  laws  referred  to  this  office  by  the  Agricul- 
tural Department  during  1909  has  been 1,558 

Unfinished  cases  on  January  1,  1909,  referred  during 

1907-8 734 

The  State  has  been  successful  by  settlement  or  judgment 

in 561 
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Cases  discontinued  by  reason  of  insufficient  evidence, 

death  of  defendant,  judicial  decisions,  etc 79 

Judgments  were  rendered  against  the  People  in 27 

Number  of  cases'  in  which  judgments  have  been  re- 
covered in  favor  of  the.  State  and  which  remain  un- 
collected    37 

Number  of  cases  on  appeal 5 

Criminal  proceedings  brought  against  defendants 7 

Number  of  cases  referred  during  1909  still  in  the  hands 

of  designated  attorneys  for  prosecution 503 


Amount    of    penalties    and    costs    recovered    and 

turned  over  to  State  Treasurer $47,222  48 

Amount  received  in  satisfaction  of  judgments  and 

turned  over  to  State  Treasurer 4,795  49 

Total $52,017  97 


Amount  paid  for  services  and  disbursements  in  the 
prosecution  of  agricultural  cases  during  the  year 
1909,  some  bills  having  not  been  submitted  or 
audited  for  the  year $10,531  12 


IN  THE  FOLLOWING  CASES  JUDGMENTS  HAVE  BEEN 
RECOVERED  IN  FAVOR  OF  THE  STATE,  BUT  jRE- 
MAIN  UNCOLLECTED. 


Amount  of 

Defendants  and  Violations.  judgment. 

James  Myers,  milk,  15405.     Judgment  for $69  84 

John  F.   Dunn    (referred   as  Xevv  York  Grocery 

•Co.),  lard,  907,  825.     Judgment  for 129  22 

Webster  Bailey,  milk,  1G048 152  13 

John  F.  Olejinczak,  milk,  15400 127  40 

D.  M.  JSTeuberger,  milk,  5180 259  84 

David  Alfred,  milk,  15508 153  00 

Edward  Smith,  bob  veal,  8823,  8824,  882G 178  55 
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Fitz  Shofkin,  bob  veal,  1001,  1002,  1003,  1004, 

101)14,  10915 228  Gl 

O.  J.  Pittsley,  bob  veal;  1049,  1045,  12G8,  1271, 
12G7,  1047,  12G9,  1046,  12GG,  1048,  1272, 
1263,  1044,  1005,  1017,  1016,  1025,  1011,  1013, 
1020,   1022,   1023,  102G,  1277 

Lewis  Lax,  milk,  15904 

James  Lyons,  milk,  13890 

Adam  Jablon,  milk,   1903G 

George  A.  Marks,  milk,  12135 

Xatan  Peshkin,  vinegar,   10G22 

The  Montgomery  County  Creamery  Company; 
milk,   special    

Bernard  Friedgood,  vinegar,   10617 

Frank    Sanzo,    quarantine 

D.  A.  Holmes,  milk,  15520 

George  B.  Wimple,  milk,  10314 

George  A.  Miller,  milk,  G324 

Peter  Murray,  bob  veal,  7544,  7548,  77G4 

Mrs.  A.  L.  Perry,  dog  quarantine 

Andrew  Wilson,  milk,  16360 

Morris  S.  Levenson,  C.  F.,  5568 

Fred  Howes,  bob  veal,  5106,  5131,  5151,  5154, 
517°,  5192 

Edward  E.  Alley,  milk,  16202 

Edward  E.  Alley,  milk,  14488 

M.  C.  Peck,  quarantine 

Dell  Butler,  bob  veal,  al024,  al019,  al008 

Louise  Albrecht,  oleomargarine,  3790 

McDerinott  Dairy  Co,  milk,  17266 

John  Provo;  milk,  7821 

Fred's  Eestaurant,  milk,   17264 

Thomas  Bache,  bob  veal,  2612-16,  3166-86 

George  C.  Kline,  cider  vinegar 

Daniel  O'Nwl,  milk,  16852 

American  Lunch  Co.,  milk,  16970 


$929 

11 

126 

22 

12(5 

22 

78 

47 

1G1 

82 

115 

17 

6,108 

64 

120 

17 

151 

10 

124 

44 

175 

60 

289 

10 

1S8 

45 

120 

45 

144 

29 

232 

80 

254 

44 

221 

43 

284 

25 

203 

06 

193 

07 

127 

50 

62 

67 

161 

15 

89 

67 

426 

98 

117  00 

62 

00 

109 

50 
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LIST   OF  ACTIONS  IN   WHICH   THE   PEOPLE   WERE 
DEFEATED  DURING  1909. 


Defendants  and  violations: 

W.  II.  Gleason,  evaporated  apples. 

W.  II.  Wilmarth,  evaporated  apples. 

George  Espenlaub,  bob  veal,  3<):M,  41-3-5-0-42-44. 

J.  Goodrich,  bob  veal. 

George  Hayward,  oleomargarine,  special. 

Fred  Nicolaus,  oleomargarine. 

Fred  Kottner,  oleomargarine. 

Henry  D.  Hoppe,  oleomargarine. 

Alphonse  Andre,  oleomargarine. 

Wm.  Schwannemann,  oleomargarine. 

The  Bronx  Store  Co.,  oleomargarine. 

Charles  W.  Berg,  oleomargarine. 

Julius  Zink,  oleomargarine. 

August  F.  Hahn,  oleomargarine. 

George  Weil,  oleomargarine. 

Solomon  Reiss,  oleomargarine. 

Edward  Weissaucr,  oleomargarine. 

Henry  G.  Bangert,  oleomargarine,  2077. 

Oscar  V.  Hart,  milk. 

P.  M.  Codington,  milk,  15!>03. 

Cornelius  Bradt,  quarantine. 

George  Ripperger,  C.  F.,  4 '550. 

Allen  B.  Rnss,  quarantine. 

Okins  Manufacturing  and  Selling  Co.,  butter,  572G. 

AlcDermott  Dairy  Co,  milk,  17258. 

Harry  C.  Quackuibush,  quarantine. 

Rol>ert  Gilbert,   quarantine. 
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JUDGMENTS  RECOVERED  BY  THE  DEFENDANTS 
AGAINST  THE  PEOPLE  AND  CERTIFICATES  FOR 
COSTS  SIGNED  BY  THE  ATTORNEY-GENERAL. 


Matthew  Gilbert $19  38 

Henry  Brien 32  67 

Henry  Brien    31  90 

K.  William  Munn 25  00 

William  H.  Gleason 59  80 

William   Wilmarth 62  08 

Charles  M.  Briggs 1,111  25 

John  Goodrich 82  71 

Louis  Windholz,  impleaded  with  Frank  L.  Walrath 

et  al 10  00 

Henry  C.  Bangert   . . . .  '. 55  50 

George  Espenlaub 125  67 

Eaton  &  Kelley  Company 10  00 

Frank  Greenwood 38  43 

William  J.  Schintzius 10  00 

Edward  Weissauer 66  28 

Julius  Zink 66  28 

Alphonse  Andre 66  28 

August  F.  Hahn   66  28 

Solomon  Reiss    66  28 

George  Weil 66  28 

Fred  Rottner 66  28 

William  Schwannemann 66  28 

Frank  Nicolaus 66  28 

The  Bronx  Store  Company 66  28 

Charles   W.   Berg    66  28 

Henry  D.  Hoppe  66  28 

Oscar  V.  Dart 62  01 

Horatio  Moore 11  35 

Hobart  Mace 16  07 

William  Decker 9  50 

William  Decker li  00 

George  Hayward 57  00 

Fred  Howes 99  18 
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Lazarus  Fried  . . $69  90 

Simpson-Crawford  Co 79  90 

Isaac  C.   Terwilliger   100  49 


STATEMENT  OF  PENALTIES  AND  COSTS  COLLECTED 
DURING  THE  YEAR  rgog. 


Defendant. 

John  Wilson 

Wooster  &  Mott 

Lathrop  Mfg.  Co 

Martin  Armstrong 

\ » aluron  &  Besure 

Spoor  &  Reynolds 

Coomb3  Bros 

Walter  Kowalski 

Albert  Roy,  Jr 

Clinton  Maxion  

P.  Zeh  

Phillip  Ebel   

G.  L.  Harding 

McLaughlin  Bros 

Petteys  &  Rose 

James  Findley  

O'Brien  &  Schroeder 

Samuel  D.  Robei  son 

L.  R.  Wallace 

Rosetta  Kaiser 

Frank  Smith   

William  Elves ter 

William  Michaelson   

A.  Paul,  Jr 

Steers  &  Menke 

Steers  &  Menke 

Steers  &  Menke 

Steers  &  Menke 

Steers  &  Menke 

Sampson  I.   Miller 

Kolman  Holland  

John  Karp 

P.   Santangelo    

Gennaro  Adams   

Mary   J.    Dickson 

V.  B.  Sanders   (Acme  Milling 
Co.) 


Violation 

Penalty. 

Costs. 

C.    F.    4446 

$50  00 

C.    F.    4515 

50  00 

CCFS.    2105    

50  00 

Milk  15158 

50  00 

Milk  1520.7    

50  00 

Milk  4952 

50  00 

C.    F.    4281 

50  00 

Milk  15455 

50  00 

Milk  15160 

50  00 

Milk  4486 

100  00 

Milk  16355 

50  00 

Oleo.  5760 

50  00 

CCFS.    2041-42,  2050-51         200  00 

Lard  1085    

50  00 

$7  00 

Milk  15287-88  .... 

50  00 

Milk  13881 

50  00 

Milk  11630 

i,o  00 

Milk  Special 

50  -  < 

C.    F.    2217 

50  00 

Oleo.  1947 

6.  00 

Oleo.  3761 

50  00 

Oleo.   10310 

50  00 

Milk  15868 

50  00 

Bob  veal  6550  .... 

50  00 

25  00 

Bob  veal  

100  00 

12  00 

Bob  veal 

100  00 

12  00 

Bob  veal 

100  00 

12  00 

Bob  veal  

100  00 

12  00 

Bob  veal  

100  00 

12  00 

Milk  Uo29 

50  00 

Milk  14039 

50  00 

Oleo.  5756    

50  00 

Bob  veal  2693  .... 

50  00 

7  00 

Bob  veal  2306  .... 

50  00 

7  00 

Lard  3332 

100  00 

1  95 

CCFS.  2161   

50  00 
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Defendant.  Violation 

F.  W.  Lewis Milk  15013 

Mrs.  Ma  C.  Secor Oleo.  5647    

Abraham  Gieger    Lard  5100   

G.  A.  Pfanner Milk  15407 

George  Burgasser Milk  15398 

Redfield  &  Davis C.    F.    4500 

Steers  &   Menke Bob  veal  4507     

Steers   &   Menke Bob  veal  4509     

Steers  &   Menke Bob  veal  4570     

Steers  &  Menke Bob  veal  4571     

Andrew  Lorenz    Bob  veal  13455    

Vernon  Matthews   C.   F.   4625 

George  S.  Holman C.    F.    4425 

McCrillis  &  Co C.    F.    4500 

Billeb  Bros Ren.  But.  2406    

Jos.  Comihsky   Bob    veal    6159-60,    61, 

64,    06    

C.  M.  Thompson C.    F.   4638 

L.  P.   Butts C.    F.   4291 

Henry  Thomas C.   F.    4406 

Edwin  Dottery Oleo.    5640 

Model  Milling  Co CCFS.  2551-2-3-4-5-6. . 

Richard  Mahler Lard     5197 

Mary  Urban   Milk    13454     

Normanskill  Farm  Dairy  Co.  Milk    16402-3-4-5-6  7-8 

-9 

Howell  Milk  &  Cream  Co.  ...    Milk    Special    

Buffalo  Fertilizer  Co C.     F.     4021-4344-4345- 

4305 

Pickering  Mfg.  Co Vanilla    2392    

Christian  Grassman   Vinegar  3008    

Ones  G.  Wells : Milk    6314-10     

Herbert  F.  Gardner Milk   13194    

W.    W.    Egan Milk   13898    

William  G.  Stewart C.    F.   4371 

Boston  Dairy  clinch  C<> Oleo..    6235 

\\\  W.  Johnson (  .    F.    4541 

Herman   Gurslin    C.    F.    4542 

Ernest  Schrader  &  C.  VV.  Gumby  Quarantine 

Alex.    Deamond    &    Mrs.    Gart. 

A.   Wood    Milk    12129     

E.   A.  Wemple Vinegar  1492 

Lander  N.   Tompkins Milk  6315    

Joseph  Cooper   Bob  veal   3533    

Daniel   D.  Campbell Milk    14752.   

Milo  H.  Davenport Milk      6325     

(  harles  B.  Jones Milk      0320     

William  Lienhardt   Milk    14042     
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Costs. 

$50  00 

50  00 

$12  00 

50  00 

50  00 

50  00 

50  00 

JOO  00 

i00  00 

12  00 

100  00 

12  00 

100  00 

12  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

150  00 

50  00 

3  00 

50  00 

800  00 

350  00 

200  00 

50  00 

100  00 

200-00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 

100  00 

50  00 
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Defendant. 

Patrick  Mullen   

John  Beinhema   

Edward  Revette 

John  B.  Pease 

Burt  Smith 

Burt  Smith 

Solomon  Signor 

George  Canady    

George  Ingersoll    

Cyphers  Incubator  Co 

Ryan  Bros 

Charles  'C.  Yetter 

Buffalo   Fertilizer   Co 

Drake  Bros 

John  Young  

Clarence  Oakes    

Hanlon  Bros 

Great  Atlantic  &  Pacific  Tea 

Co 

J.    O.    Hankinson 

Murdock   Bros. 

John    Cookman    

Purdy  Bros 

Andrew  J.  Pierson 

D.    F.    O'Neil 

H.   Cherest    

Sarah  Silverman   

L.   W.    Devenpeck 

Conklin  &  Strong 

L.  K.  Wyman 

R.    W.    Stewart 

C.  M.  Thompson 

Lay    &    Dibble 

Luigi   Angelo    

Henry  Smith    

Alex,  and  Roman  Stasinski.. 

Cnarles  Kessler    

William  Oliver    

Carpenter   &   Sisson 

Milton   T.   Jones 

Thomas  Reed   

Combs    Bros 

Charles   McCarthy    

International    Coffee    Co 

Henry    W.    Leisenring 

John  Dawley    

Frank  Schloesjn 


Violation 

Milk    11829    

Milk    11828 

Milk    13687     

Com.  Fert.   4538    

'Com.   Fert.   4535    

•Com.   Fert.   4537    

Com.   Fert.  4285    

Bob  veal  1302  etc 

Milk    13585     

OCFS.  2579-80-1-2 

COFS.    2409    

Vinegar  4345  

Comj.    Pert.    4010-4017- 

4022  .  .  .  

Vegetole  10003   

Com.   Fert.   4534    

Milk   15163, 

Com.   Fert."  4528    


Vinegar   2403    

Com.   Fert.   3545-6,  4641 
Com.  Fert.  3460,  3799..  . 

Milk   15403    

CCFS.   2254 

Milk   19034    

Lard     3311 

Bob  veal  3051,  3086 

Oleo.     5910    

C.    F.   4483 

C,    F.   4249    

C.    F.   4599    

C.    F.   4445    

C.    F.    3549    

C.   F.   3720    

Bob  veal  10703-4   

Milk   10315    

Milk   15470    

Milk   19029-30-1-2    .... 

Milk   14801    

C.  F.     35O5-3&06   

C.  F.     4489   

Milk     7825    

C.  F.     4284   

Quarantine 

Vanilla    2429     

Milk     4127    

Milk   16358    

Milk    15394    


Penalty. 

$50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

500  00 
50  00 

20O  00 
50  00 

100  00 

150  00 
50  00 
50  00 
50  00 
50  00 

100  00 

150  00 

100  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

100-  00 

100  00 

100  00 

10O  00 

100  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 
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Costs. 


$25  00 
25  00 
25  00 
25  00 


25  00 


25  00 
25  00 
25  00 

25  00 
25  00 
25  00 


15  00 
15  00 
15  00 
25  00 
25  00 
25  00 
25  00 
25  00 


25  00 
25  00 
27  75 

27  40 
30  25 

25  00 
21  00 

28  75 


Digit 
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Defendant.  Violation 

Fred   Genke    Milk   15409    

X.   L.   Cole C.  F.     4502    

Charles  Boock    Oleo.    6247    

Zofia   Kowalski Milk   15467    

Stanislaus   Krajna    Milk    15484    

Michael  Sullivan Milk     7817    

Lewis  Schoolcraft   Milk     6322    

Ira  Nelson    Milk     6323    

Joseph  Jakubiak   Milk   15473    

John  Heney    Milk   15281    

Archie  Jones Milk  13196    

Great  Atlantic  &  Pacific  Tea 

Co Ren  Butter  888,  893,  894, 

895 

Clyde  Grain  &  Produce  Co.  . .    OOFS.   686-687    

Murdock  Bros. C.  F.  3460,  3799 

J.  O.  Hankinson C.  F.,  3545-46-4641 

Great  Atlantic  &  Pacific  Tea 

Co Vinegar    2403    

Hanlon  Bros C.   F.   4528    

Clarence  Oakes    Milk   15163    

John  Young   C.  F.   4534    

Drake  Bros Vegetole    100O3    

H.  E.  Cornford C.  F.      3522    

Horatio  Moore    Milk    16352    

Hobart  Mace    Milk    16351     

Raymond  W.   Jones Milk    15475    

Gustow   Lehman    Milk    13195    

International  Seed  Co C.  F.      4594    

L.  P.  Kasper C.  F.      4517    

C.   E.    Shafer... C.  F.      4447    

Fuller  &  Barnhart €.  F.      4431     

Lewis  Jordan   C.  F.      4424    

Christ   Vagts    Milk  Station 1,900  00 

W.    R.    Williams Milk  9144    

Charles     H.     Lockwood     and 

Sheridan   M.   Winget Maple   Syrup   2693 

Strohmeyer  &  Arpe  Co Olive  Oil  2382   

Loren    Wolf    Milk    15292    

Brooklyn  Milk  &  Cream  Co..    Milk    16901     

Conrad  Bantel   Milk    15966     

Wix   A.    Watrous Milk      6317     

Frank   W.    Youngs Milk    12810    

Great  Atlantic  &  Pacific  Tea 

Co Ren.  But.   480    

F.  L.  Durham   Milk    13624    

O.  N.  S.  Bryant Vanilla   751    

N.   B.   Briggs Vanilla    752    


Penalty. 

Costs. 

$50  00 

50  00 

$25  38 

50  00 

50  00 

50  00 

50  00 

28  71 

50  00 

25  00 

50  00 

25  00 

50  00 

50  00 

25  00 

50  00 

25  00 

100  00 

25  00 

50  00 

25  00 

100  00 

25  00 

150  00 

25  00 

100  00 

25  00 

50  00 

25  00 

50  00 

29  60 

50  00 

26  00 

50  00 

50  00 

25  00 

50  00 

50  00 

50  00 

50  00 

25  00 

50  00 

10  00 

50  00 

15  00 

50  00 

15  00 

50  00 

15  00 

50  00 

15  00 

1,900  00 

25  00 

50  00 

50  00 

50  00 

26  72 

50  00 

50  00 

50  00 

50  00 

25  00 

50  00 

25  00 

100  00 

100  00 

50  00 

50  00 

Digit 
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Penalty. 

Costs. 

$50  00 

50  00 

25  00 

50  00 

$25  00 

50  00 

28  50 

50  00 

25  00 

50  00 

25  00 

50  00 

28  00 

50  00 

50  00 

50  00 

25  00 

50  00 

50  00 

50  00 

50  00 

50  00 

27  00 

100  00 

8  60 

50  00 

50  00 

10  OX) 

50  00 

25  00 

150  00 

50  00 
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Defendant.  Violation 

Margaret  Hodge    Milk    15164    

Otis  A.  Gove    Milk    15949    

Abbie  Morrison    Milk    13107    

Arthur  F.   Schroeder Saus.    172-173    

John  Allen   "Milk    15124    

John  W.  ElKs    Hamburg    Steak    918... 

Philo  Hilts   Milk    10502     

Charles  Burton    Milk    15139    

Freeman  Easterly   Milk    13191     

Meyer  Levenson  &  Son ,  Ren.  But.   921    

John  Molye    Com.   Fert.  4409    

A.  K.  Smiley Milk    16214    

J.  L.  Merritt Milk    10242    

William  Terwilleger Milk    14480    

Michael  Carey   Milk      6326    

E.  W.  Hoyt Milk    16051     

Boehm  &  Co Bob  veal   2101-2122 

W.  C.  Brate Extr.   Van.   678    

William  Luke    Milk  15295 

Fred  Roetgar Milk    10286    

James  H.  Vernon Milk    16911-12-13    

Thomas  Graves    Milk    13691     

John  Welch    Mace    823,    Catsup    829, 

Lemon  Extr.  830, 
Vanoleum  440,  Vanil- 
la Extr.  831    50  00     

Alfred  Perrez  Hamburg  Steak  916 50  00  25  00 

Crandall  k  Godley  Co Cond.  Milk   10602 100  00     

Thomas  W.  Robinson Milk    15167    50  00     

John   W.   Hagadorn Milk    14119     50  00  25  00 

Hamilton  Dairy  Co Cond.  Milk  &  Milk  Ship- 

ping    Station    1.800  00     

Charles  R.   Lawrence Com.  Fert.  4578    50  00  25  00 

Vito    Irace Lard    5153     100  00  17  00 

Samuel  De  Noyellea Bob   veal    193-487 200  00  25  00 

Henry   Clark    Milk    15554    50  00     

Frank  D.  Walrath Bob  veal   10747    100  00     

Banker  &  Wilson Vinegar  3950        100  00     

Michael   Quinn    Milk    19042    50  00     

Richard  W.  Stevens Milk      6321     50  00  25  00 

Sarah  Stewart Milk    13190    50  00         

Perry  Hyde    Milk    14124    50  00     

Eroitictt  Johnson   Milk    1800O    50  00     

Miller  H.  Akins Milk    15426     50  00     

Robert  A.    Catchpali Bologna    Sausage    50  00     

Daniel  Phillips    Milk    14125     50  00     

TTenry  Kreiling    Milk   15294    50  00     

Egbert  Witoon   Milk      7834    50  00  27  32 


Digit 
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Fert.   ,>792 
1C072     .... 
10801     .... 
13I338 
14662 

16212  .  .  . 
14478 
13589 
13629 
16453  .... 

14485     

14858     .... 


Defendant.  Violation 

K.  F.  Stevens   Milk    15953 

The     American     Agricultural 

Chemical   Co Com. 

Howell-Demarest   Co Milk 

William  Thoelen    Milk 

J.  H.  Shean Milk 

Joseph  Beattie Milk 

Alvah  Mabey    Milk 

Mrs.  Dell  Shnonson Milk 

Frank   Clark Milk 

William  J.  Allard Milk 

Ezra  L.  Tobey Milk 

Jacob  and  Ally  Weiner Milk 

Edward   G.    Grems Milk 

C.     F.     Race     and      Fayette 

Houck Milk 

George  Ehrenfels    Milk 

John   Fox    Milk 

Justin  A.   Anert C.  F. 

Albert   Sellick    Milk 

Fred  O.   Cassidy Imit.  But.  4405 

Donatti  Maddaloni   Olive  Oil   10138 

Hilton,  Gibson  &  Miller Vinegar  740    .. 

George  II.   Plato Milk      4485     . . 

Michael    Doran    Milk    10210    .. 

Adolph  Reifenschied    Milk    14045    . . 

Dennett  Iucinerating  Co C.  F.      5807    . . 

Guy    W.    Beaver Milk    15551     .. 

Reichard  &  Leidy ('.  F, 

Frank  Brower    Mil* 

Edwin  M.  Fonda Milk 


16103 

16362 

13103 

4493 

7833 


4719 
15847 
16422 


M.  A.  Beach Ham.   Steak.  913 


13526-16301     

veal      7279-7280- 


Frank  J.  Palmer Milk 

J.   F.  Paddleford Bob 

7281 

William  Wopat   Milk  15174  

Slois  Mazurek    Milk  15172  

Antone   Viskocil    Milk  15171  

Cenek   Bousa    Milk  15176  

Daniel  W.   Spry    C.  F.      5166  

Young  &  Halstead  Co. C.  F.      5564  

Daniel   R.    Young C.  F.      5254  

The  Armour  Fertilizer  Works.   C.  F.      5737,  5740 

George  E.   Thomas Milk  15173  

William  Burton  and  Abraham 

DeWitt Milk  15634  ..... 

Louis  Korbcl    Milk  15170  

John  Krojoa ,  •  •  ,    Milk  151 75  


Penalty. 
$50  00 

50  00 
100  00 
75  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
100  00 
100  00 
100  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

300  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 
50  00 

50  00 
50  00 
50  00 


Costs. 
$31  00 

25  00 
25  00 
15  00 
25  00 
25  00 
25  00 
25  00 
25  00 

27  00 


25  00 

26  00 


27  08 


10  17 
10  40 

26  00 


Digit 
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Defendant. 

John   Frazier 

Albert  O.  Parshall 

Emma  L.  Russell 

James  Vick's  Sons 

Thomas  W.  Long 

Emil  Boshart 

Frank    F.   Fuchs 

J.  L.  Phelps 

High  Ground  Dairy  Co 

Humus  Products  Co 

Lucca  Olive  Oil  Importing  Co. 
Mary  and  Joseph  Zanoni 

Iva    M.    Badgers 

W.  H.  Jones  &  Son 

■Howard   M.    Ayers 

Nicholas   Dixe    

S.  R.  Deyo  &  Co 

Matthews  &  Harrison 

McCrillis   &   Co 

Frank  J.  Miller 

Fred   J.   Yaw 

W.  S.  Carlisle  Tea  Co 

W.  N.  Hamilton 

Martin   S.    Cantwell 

The  Meader- Atlas  Co 

Eno  &  Drummer 

Maxson   &   Starin 

James  Hanby   

J.   J.   Brookmire 

Buffalo  Fertilizer  Co 

Vernon  H.  Downs 

A.  A.  Grinnell  Co 

Willim  L.  McDermott 

George  L.  Miller 

Martin  J.  Spitzer 

Hilton    H.    Wheelock 

The  Arthur  Grain  &  Coa!  Co. 
Rich's  Jersey  Creamery  Co. . . 

James  Douglas    

Matt  Nice   

Chris  Oher   

Silas  C.  Edwards    

Ephram  Nickerson    

Abbie  Morrison   

Peter  Jurek    

Edwin  V.   Smith 

Philip  J.  Bang 

Efner  &  Merrett,  Potter 


Violation  Penalty. 

Milk    13631     $50  00 

Milk    16452     50  00 

Milk    15127     50  00 

C.F.      4511     100  00 

Ren.   But.    949    50  00 

Ren.   But,   946    50  00 

Van.   Extr.   2404    50  00 

Turpentine   924    100  00 

Milk    17407     100  00 

C.  F.      5809     50  00 

Olive  Oil  10128  100  00 

Olive  Oil  4029  50  00 

Milk  15636  50  00 

Bob  veal  9149  50  00 

Milk  15633  50  00 

Milk  14803  50  00 

'Cider  Vin.  5018  100  00 

OCFS.  2306  100  00 

C.  F.  5765  100  00 

Milk    19045     50  00 

Milk    19035     35  00 

Ground  Coffee  10804 50  00 

Bob  veal  2614    50  00 

Milk    16216     50  00 

U-o.    2651    50  00 

C.    F.    5108     50  00 

C.    F.    5377     50  00 

€.    F.    5354     50  00 

C.    F.    5448-5450-5451..'  150  00 

C.    F.    5506-5286-5525..  300  00 

C.    F.    5522     50  00 

C.    F.    5483     50  00 

C.    F.    5290     50  00 

C.    F.    5338     50  00 

«C.    F.    5152-53     100  00 

C.    F.    5124-5126     100  00 

'C.    F.    5734     50  00 

Cream  13117  50  00 

Milk  19043  50  00 

Milk  15638  50  00 

Milk  16813  50  00 

Milk  17421  50  00 

Milk  13105  25  00 

Milk  13107  25  00 

Milk  15461  25  00 

Milk  14134  50  00 

Milk  17411  50  00 

Milk  14140  50  00 


Costs. 
$25  00 
27  «•> 
75 
15  00 
25  00 
25  00 


25  00 


40  58 

25  00 
35  00 


25  00 
25  00 
25  00 
25  00 
25  00 
25  00 
25  00 
25  00 
25  00 


Digit 


zed  by  G00gle 


222 


Eepoet  of  the  Attorney-General. 


Defendant. 

Lewis  B.  Hill 

William  F.  Ellis 

Joseph   E as terb rooks    

Horatio  Gernsey    

William  H.   Lee 

Leo  Nowak  

Orange  Co.  Milk  Assoc 

Alban  MeGrath   

C.  DePaola  

Luigi  and  Clarusa  DePaola . . 

John   A.    Smith 

Mutual  Milk  &  Cream  Co.  . .  . 

Abranis  &  Laure 

Paul  and  Stanislawa  Pietszak. 

J.   S.   Lathrop 

Ira  Palmiter    

Malone  Dairy  Co 

Ira  G.  Dana 

M.  J.  Dooley 

Ferdinand    Fries    

Frank  E.  Petrie 

Christopher   S.   Harber 

Ervin  Hussong 

Charles  Zimmerman   

Edward  W.  Fish   

Oliver  E.  Strough 

Fulton   Market   Restaurant . . 

Francis  Drake   

Sanford  Dairy  Co 

Sanford  Dairy  Co 

Sanford  Dairy  Co 

Sanford  Dairy  Co 

Sanford  Dairy  Co 

Eno  &  Drummer 

Frank  Maytham    

Mrs.  Altert  Horth 

William    H.    May 

Mrs.  William  H.  May 

The  Erie  Restaurant 

John  Hemmel 

August  J.   Repschlager 

Thomas  Sobczak    

Paul   J.   Rich 

Frank   Decker    

John   P.    Brunning 

Joshua   Kendal    

Jerome  Converse    

Plunkitt's   Restaurant    


Violation  Penalty. 

Milk    15631     $50  00 

Milk    15640    50  00 

Milk    15639     50  00 

Milk    14136     50  00 

Milk    14137     50  00 

Milk    15480    50  00 

Milk    17403-4     .........  100  00 

Milk    14661     50  00 

Olive    Oil    10137 50  00 

Olive  Oil   10136 50  00 

Milk    18050    50  00 

'Milk    17260-1     100  00 

Ren.    But.    1607    50  00 

Milk    15458     50  00 

Milk    11645     50  00 

Milk    16105     50  00 

Milk   16971    100  00 

Milk    10319     100  00 

Milk    16517     100  00 

Milk    16514     50  00 

Milk    16506     50  00 

Milk    16503     100  00 

Milk    15656     50  00 

C,  F.      5654     50  00 

Milk    15335     50  00 

Milk    15344     50  00 

Milk    17265     50  00 

Bob  veal  5480    100  00 

13    unclean    milk    cans..  50  00 

Milk    13880     100  00 

Milk    16853     100  00 

Milk    1^809 100  00 

Milk    17321     100  00 

C.F.      5113     50  00 

C.F.      5175    60  00 

Milk    16513    50  00 

Milk  16764,  16768,  16771  275  00 

Milk    16805    50  00 

Milk    17255     50  00 

Milk    17263     50  00 

Milk    15485    10  00 

Milk    15487    25  00 

Cream    15433-4-5     50  00 

Milk    16501     50  00 

Milk    16903     50  00 

Milk    15631     50  00 

Milk    14753     100  00 

16992-3-4-5     (Milk)      ..  100  00 


Costs. 


$10  00 

25 

00 

25 

00 

26 

50 

25 

00 

25 

00 

25  00 

25 

00 

25 

00 

25 

00 

25 

00 

26 

00 

25 

00 

25 

00 

17 

0l> 

25 

00 

8 

00 

8 

00 

25 

00 

31 

00 

17 

00 

25  00 

Digit 
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Defendant. 

Violation 

Penalty. 

Costs*. 

Wade  Westbrook  

Milk    16269    

$100  00 

Liberman  Dairy  Co 

Milk    Special    

100  00 

$202  35 

Li  be  rm  an  Dairy  Co 

Milk    Special    

100  00 

Liberman  Dairy  Co 

Milk    14024     

100  00 

Edward  Clark   

C.  F.      5305     

50  00 

27  00 

Hamilton  Dairy  Co 

Milk    16779     

100  00 

Julius  Kaufman    

Cider  Vin.    10814    

100  00 

R.  C.   Williams 

Cider    Vin.      4359     .... 

100  00 

Daniel  S.  L.  Kays 

C.  F.      5494    

50  00 

25  00 

The  Bowker  Fertilizer  Co.   . . 

C.  F,      4570    

100  00 

11  00 

Halleran's   Dairy  Lunch 

Milk    17348    

50  00 

Rudolph  Wittschack 

Milk    15967     

75  00 

6  00 

Charles   Schagares    

Milk    15965    

50  00 

6  00 

Howard  Archer    

Milk    13640    

50  00 

Mr*.  Mary  J.  Ransier 

Wood  &  Selick 

Milk    16511     

50  00 

25  00 

Cond.    Milk    10603    .... 

50  00 

Beakes  Dairy  Co 

200  00 

M.   B.   Burgman 

Milk    17349    

100  00 

John  H.   Cox 

Ren.   But.   7101    

50  00 

John  H.   Cox 

Oleo.    7100    

50  00 

John    If     Cox 

Oleo.        27     

50  00 

Jacob    Zoller    Co.    and    David 

Hayes 

Mohican  Company    

M,ilk    16618     

50  00 

25  00 

Ren.   But.  947    

100  00 

Clarence  H.  Templeton 

Sam  Levy   

Milk    14122     

50  00 

Milk    14285    

50  00 

7  r,o 

Samuel   Suffin    

Milk    13949     

50  00 

7  50 

Joseph    Thiel    

C.  F.      5162     

100  00. 

Savoy  Restaurant   

Milk    16968     

50  00 

25  00 

IT.  G.  Carpenter .' 

C.  F.      5399     

50  00 

25  00 

W.  Eddy  Plow  Co 

C.  F.      5669     

50  00 

(  harles  Zimmerman   

<\  F.     5055     

50  00 

William  Fair   

i\  F.       5355-5356     

100  00 

Louis  M.  Pease 

C.  F.      5813     

50  00 

John  W.  Salisbury 

The  Coe-Mortimer  Co 

C.  F.      5141     

100  00 

C.  F.      5283     

100  00 

The  Alden  Store   

Lard     3696     

50  00 

J.  H.  Riley 

Bob  veal  2455    

100  00 

25  00 

H.  Stappenbeck   

C  F.      5717     

100  00 

25  00 

Stumpp  &  Walter  Co 

C.  F.      4236     

100  00 

11  00 

August   J.   Repsehlager 

Milk    15485     

40  00 

J.  I.  Prentiss  &  Co 

Vinegar    4233     

100  00 

25  00 

Charles   Chapman    ' 

Milk    15766     

50  00 

F.  H    Clark 

Bob    veal    10289-90-91- 
92    .    .    

50  00.. 

Edward  Hardekorpf    

John  Bosch's  Sons 

Milk    16802     

100  00 

Milk    14037-14241     .... 

100  00 

IS  80 

Doughty  &  Meyer 

Milk    14216     

100  00 

'  8  50 

Digit 
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Defendant.  Yiolatiou 

Frank  Feideu Milk    1641 1     

William  Archer   Milk    13639    

Thomas   Sobczak    Milk    15487     

W.   W.  Stammer Milk      4491     

Charles  Rounds    Milk      4494     

Child's  Restaurant    Milk    16761     

Genesee  Lunch  Co Milk    16990    

Rcakes  Dairy  Co Milk   16759-16760    

Keystone  Lunch  Co Milk   16756-16757    

Hamilton  Lunch  Co Milk    16758    

Mutual  Milk  &  Cream  Co.   ..  Milk    17267-17268    

Mutual  Milk  &  Cream  Co.   . .  Milk    17292-3-4    

J.   E.    Rosasco Milk  17285-17286    

J.   E.    Rosasco Milk   17251-2-3-4    

John  McKean Milk    16754    

R.  W.  Munn Vin.    3959-3960    

Peter  Henderson  &  Co C.  F.      4713    

Anton  Koster   Milk    Special    

A.  S.  Fitch C.  F.      5458     

(George  L.  Johnson Milk    10288     

Peter  Jurek    Milk    15461     

J.  M.  Thorburn  &  Co 0.  F,      5578     

Peter  Henderson  &  Co C.  F.      5598     

Stumpp  &  Walter  Co C.  F.      5574    

The  Coe-Mortimcr    Co C  F.      5008     

Rowker   Fertilizer    Co C.  F.      5234     

Erie  Wolter    Rob  veal  6003-4-5    

Hotel  Maeseillc   Milk    17319    

Standard  Daily  Co Milk    16766     

Egbert  L.  Ray CCFS.    2441     

Alois  G.  Moigenthalcr Milk    16967     

Louis  DeGroff  &  Son Cond.       &       Misbranded 

Milk    10607    

The   Coc  Mortimer    Co O.    P.    4135-427 1-4430- 

4529-4533  

Malone  Dairy   Co Milk    17274-17279-80... 

Fred  Frank   . Milk    10806    

Eugene.  Stuke   Milk     16S58     

Charles  Schwab   Milk    17273       

E.  R.  Varney Yanoleum  5651    

Yarncy  Rro<* Yanoleum  56 11    

Nichols  &  Webster C.  F.       5359     

International  Seed  Co (  .  F.      5433     

Daniel   Rlimm    Milk     13591     

Cornelius  Johnson   Milk    10268     

David  Rice    Quarantine 

Dominiek   Marino    Olive  Oil    

Child's  Lunch  Co Milk    10776-16777    


Penalty. 

Costs. 

$50  00 

50  00 

25  00 

100  00 

100  00 

50  00 

$8  00 

50  00 

200  00 

i 

50  00 

8  00 

50  00 

8  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

50  00 

8  00 

800  00 

50  00 

25  00 

50  00 

25  00 

25  00 

100  00 

100  00 

100  00 

100  00 

100  00 

100  00 

25  00 

50  00 

100  00 

7  50 

50  00 

50  00 

10  00 

50  00 

6  50 

500  00 

200  00 

50  00 

10  00 

50  00 

10  00 

50  00 

50  00 

2  00 

50  00 

3  00 

100  00 

100  00 

100  00 

50  00 

50  00 

25  00 

50  no 

100  00 

25  00 
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Defendant. 
William  Elliott  &  Sons. 
John  F.  Myers  &  Co.  . . . 
Lutz  &  Schramm  Co.   . . 


Lutz  &  Schramm  Co. 

Lutz  &  Schramm  Co. 
Lutz  &  Schramm  Co. 
E.  &  S.  DeNoyles... 


Wilson  &  Wolven 
Herman   Hollings 

F.   St.  John 

William  Clark   .. 
Henry  Fisher    .*. . 

T.   C.    Wyckoff.'... 


George  Strauck    

A.  Farnett    

Clifford  J.    Hind« 

William  L.  Merchant  ........ 

Baldas  Straub   

F.  J.  Murray  &  Co.   

Thomas   Connolly    

Dairy  Products  Co 

Heck  Bros 

Francis  Perot's  Sons  Malting 

Co 

Friendship  Dairy  Co 

Alex.  Campbell  Milk  Co 

Peter  Cachapi's   

8 


Violation 

Com,  Fert    4715    

Lard    5317     

Pickles  88,  Sweet  Mixed 
Pickles  89-90-91-92, 
Sweet  Pickles  93-94- 
95-96-97,  Mixed 

Pickles  9&-99-10O-101 
-102-103,  Sour 

Pickles      104^105, 
Pickles-160-107   .   .  . . 

Mixed  Pickles  6406, 
Gherkins   6405     

Pickle*   9315-9316-9317. 

Sweet  Pickles  9308-9309 

Bob  veal  2872-2874-2877 
-2171-2873-2870-2867 
-2878-2879-2061-2062 
-2064-2043  

C.  C.  F.  S.  2185 

Milk    16933     

Milk    15459    

Milk    14129     

Bob  veal  10306-10309- 
-10279-10307  -  10308- 
10280  

Bob  veal  3534-3536-3540 
-354 1-3532-3543-3545 
-3531-3549-3547-3548 
-3544-3546-3533-353*8 
-3537-3530-3539-3535 
-3542-3529    

Quarantine      

Vinegar    3275     

Unsanitary  condition  of 
building 

Milk   13123    

Milk    13116    

Bob  veal  5000-1-2-3-4- 
5-6^8 

Milk    15901     

Milk  16976-16966-16988 
-169-89* 

Milk    15421     

C.  C.  F.  S.  2677 

Milk    16907    

Milk    16908-16931     .... 
Milk    16914     


Penalty. 

$100  00 

50  00 


Costs. 
$17  00 
16  00 


200  00  

200  00  ........ 

200  00  

200  00  

500  00  

50  00  25  00 

50  00  6  00 

100  00  

50  00  


50  00 


25  00 


50  00 

25  00 

50  00 

3  00 

100  00 

25  00 

50  00  . 

50  00 

50  00  . 

100  00  . 

50  00 

7  50 

200  00  . 

50  00  . 

50  00 

50  00 

31  00 

200  00 

17  00 

50*  00 

31  00 
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Defendant. 

Herman  Oetgen    

Harry  Martin    

John   Jetler    

Moses   Seeiig    

Fred  D.  Snell 

George    Sherwood 

John  13.  Pease   

J.   L.    Walther 

C.  A.  Flint   

C.  Recketts   

G.  N.  Schaetfer 

Jaeger  Bros 

Carl   Zittel    

Liberty   Restaurant    

Home  Restaurant    

Empire  State  Dairy 

(>.  Turner   

J.    Flood    

Crow  &   Williams 

The  Modern  Dairy  Lunch.  .  . . 

Louis  Rosen    

Howell  Demarest  Co 

Fred    H.    Smith 

David   E.   Sibley 

M.    T.    Shank 

T.    A.    Gillice 

A.   L.   Clements 

John   Pope    

Carl    Fischer    

Card    Sullivan    

M.  C.  Griffen 

H.   H.   Van   Cott    and  W.   n. 

Haines 

May   E.    Sargent 

Alton   Terry    

Adolph  Alexander 

Columbia  Urn    

Fred   Bremer    

Patrick    Courtney    

Samuel   Wasserman    

William  E.   McKeever 

David  Connell    

Beakes  Dairy  Co 

Lewis  Bros.  Co 

John   C.    Whitney 

C.  Wt  Wilding  Co 


Violation 

Milk    16812     

Milk    17276    

Milk    16808*    

Milk    17299     

C.  F.      5722    

C.    F.    5783     

C.    F.    5758     

Bob  veal   1285    

Bob   veal    1522    

Bob  veal  1138-1608-1895 

Milk    13520    

Milk    17330     

Milk    17282     

Milk    17314     

Milk    17312     

Milk    16820     

Bob  veal   2239    

Bob   veal   2142-2140 

C,  F.      5592     

Milk    17335     

Milk    13882     

Milk    17336     

Milk    14820     

Milk    14815     

Milk    16401     

Bob   veal    10707   and 

other  violations    .  . 

C.   C.   F.    S.    2093 .  .  . 

Milk    13626     

Milk    17320    

C.  F.      5454     

Bob  veal   3859    


19 


Milk    14813     

Milk    14810 

Milk    14821     

Bob      veal      2260-66-7O- 

76-92-99   

Milk    10770     

17302     :  . . 

17295-96-97 

10765     


Milk 
Milk 
Milk 
Milk 
Milk 
Milk 
C.  F. 
Milk 


14867 
14818 
17290 
5440 
14805 


Turpentine    XX    5 


Penalty. 

$50  00 
50  00 

100  00 
50  00 
50  00 
50  00 

100  00 

100  00 
50  00 
50  00 
75  00 

100  00 
50  00 
50  00 
50  00 

100  00 
50  00 
50  00 

100  00 
50  00 
40  00 

100  00 
50  00 

100  00 
50  00 

10O  00 
50  00 

100  00 
50  00 
50  00 
50  00 

50  00 
oO  00 
50  00 

50  00 

50  00 

100  00 

200  00 

100  00 

50  00 

50  00 

100  00 

50  00 

200  00 

100  00 


Costs. 
$31  00 
8  00 


25  00 


5  00 

7  50 

7  50 

25  00 

25  (X) 

25  00 

2  00 


25 

00 

1 

75 

25 

00 

6 

00 

25  00 

25  00 
25  00 
25  00 


5 

00 

25 

00 

7 
25 

50 

00 
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Defendant.  Violation 

R.  C.  Williams  &  Co Vinegar  4358    

W.  A.  Schultz Bob    veal    al353-aia52-. 

al358-al360-al303    ... 

Ida  D.  Van  Steencurg Milk    16251     

Kurzberg  Bros Milk    16825     

Huvgens   &   Emig Milk    16965     

Charles  Zimmerman    C.  F.      5652     

Andrew   Oberglock    Milk    15833     

Granakooros  &  Stevens Milk    16954 

Mrs.   William  Eckert Milk    16605     

Jacob   Kowalsky    Bob  veal   10407   et  al... 

Frank  Shannon    Milk    10<>32     

Alfred  Liddiard   Quarantine      

Joseph   Merka    Milk    15630 

Liberman  Dairv  Co Milk   Station    


Penalty. 

Costs. 

$100  00 

50  00 

$50  62 

50  00 

50  00 

5  00 

50  00 

50  00 

25  00 

50  00 

13  50 

50  00 

13  00 

50  00 

25  00 

100  00 

100  00 

25  00 

50  00 

25  00 

50  00 

10  00 

832  07 

$43,024  95    $4,180  53 


STATEMENT    OF    COSTS    COLLECTED    IN    CASES    ON 

APPEAL,  1909. 


DEFENDANTS  AND  VIOLATIONS.  Costs. 

A.  V.  1).  Dobbins,  oleomargarine,  5568 $17  00 


JUDGMENTS    COLLECTED    DURING    THE   YEAR    1909. 


DEFENDANTS  AND  VIOLATIONS 

Lutz  &  Schramm  Co.,  pickled  Gherkins,  1360. 
Burdette  Bowers,  quarantine 

E.  &  S.  De  Xoyles-,  bob  veal,  2868 

Wm.  I).  Gildersleeve,  milk,  16052 

Andrew  Wilson,  milk,  1G360  (part  payment) . 

Michael  Berwint,  milk,  17272 

Harry  Marks,  Jr.,  milk,  16314,  16303 

Max  Baer,  vinegar,  1062 1 

F.  F.  Hatch,  milk,  16091 


Amount  of 
Judgments. 

$305 

07 

58 

00 

62 

00 

161 

61 

100 

00 

62 

00 

142 

81 

62 

17 

55 

00 
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DEFENDANTS  AND  VIOLATIONS 

Peter  Henderson  &  Co.,  0.  F.,  4223 

Joseph  Laemmle,  milk,  16773 

Dow  Lunch  Co.,  milk,  16774 

Melvin  Gage,  milk,  10287 

P.  S.  Smith,  C.  C.  F.  S.,  2636 

Morris  Wachman,  mustard,  273 

Ford  Allen,  vinegar,  3649 

Liberman  Dairy  Co.,  milk,  special 

Peter  Cooper's  Glue  Factory,  C.  F.,  5569 

S.  S.  Chamberlain,  milk,  15546 

John  T.  Stewart,  oleomargarine,  6007 

George  A.  Marks,  milk,  12135  (part  payment) 


Amount  of 
Judgments. 

$62  00 

62 

00 

62 

00 

132 

80 

465 

75 

58 

00 

207 

17 

2,329  72 

65 

80 

163 

71 

76  98 

100 

00 

$4,795  49 

CRIMINAL  PROCEEDINGS. 


1909.               Defendant.  Violation. 

June       19.  Benjamin  Rose,  Jr Quarantine.     Sentenced  to  six  months 

and  sentence  suspended  during  good 

behavior. 
July       27.  Edward  Zimmerman Quarantine.     Sentenced     to     pay     $15 

fine  or  15  days  imprisonment. 
June      26.  Lewis  Perria   Milk  7824.    Defendant  arrested,  pleaded 

guilty,  sentence   suspended. 
April       6.  Charles  J.   Fuller Milk  15268.  Defendant  arrested,  pleaded 

pleaded  guilty,   fined   $25,   sentence 

suspended. 
Oct.        19.  Michael   Carlin    Oleo.     5890-5891,-— 5892-5723.     Fined 

$200,    which   he   paid    to    Court   of 

Special  Sessions. 
Nov.       24.  Michael  Meehan    Dog  quarantine.     Pleaded   guilty,   sen- 
tence suspended. 
Dec.        11.  John  Webber    Oleo,  4139.    Convicted  and  fined  $10  in 

Police  Court. 
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OASES  ON  APPEAL 
The  following  cases  on  appeal  were  disposed  of  during  the 
year  190*9: 

Court  of  Appeals. 

People  v.  Liberman  Dairy  Co.,  milk  special.  Appealed  by  the 
defendant  from  a  judgment  rendered  against  it.  Judgment 
affirmed  by  the  Court  of  Appeals. 

Appellate  Division,  First  Department. 

People  v.  Simpson-Crawford  Co.,  oleomargine,  10012.  Ap- 
pealed by  the  plaintiff  from  decision  of  the  appellate  term  revers- 
ing a  judgment  in  municipal  court.  Appellate  Division  affirmed 
judgment  of  appellate  term. 

People  v.  L.  Fried  &  Son,  oleomargine,  10023.  Appealed  by 
the  plaintiff  from  decision  of  the  appellate  term  reversing  a  judg- 
ment in  municipal  court.  Appellate  Division  affirmed  judgment 
of  appellate  term. 

Appellate  Division,  Second  Department. 

People  v.  W.  S.  Carlisle  Tea  Co.,  ground  coffee,  10804.  Ap- 
pealed by  defendant  from  a  judgment  at  trial  term  in  favor  of 
plaintiff.     Judgment  affirmed  by  Appellate  Division. 

People  v.  James  Butler,  vanilla  extract,  1945.  Appealed  by 
plaintiff  from  a  judgment  in  favor  of  defendant.  Judgment  re- 
versed by  Appellate  Division. 

Appellate  Division,  Third  Department. 

People  v.  Webster  Bailey,  milk,  1G048.  Defendant  appealed 
from  judgment  in  favor  of  plaintiff.  Judgment  affirmed  by  Ap- 
pellate Division. 

Appellate  Division,  Fourth  Department. 
People  v.   Lutz   and   Schramm    Co.,   pickled   gherkins,   1360. 
Defendant  appealed  from  judgment  in  favor  of  plaintiff.     Ap- 
pellate Division  affirmed  judgment. 


Digit 


zed  by  G00gle 


230  Report  of  the  Attorney-General. 

People  v.  Albion  Cider  and  Vinegar  Co.  et  al.,  vinegar,  718. 
Defendant  appealed  from  judgment  in  favor  of  plaintiff.  Judg- 
ment affirmed  by  Appellate  Division. 

Appellate  Term,  New  York  County. 

People  v.  W.  H.  Mowerson,  bob  veal,  4294.  Defendant  ap- 
pealed from  judgment  in  favor  of  plaintiff.  Judgment  affirmed 
by  appellate  term. 

People  v.  Samuel  DeXoyeles,  bob  veal,  193,  487.  Defendant 
appealed  from  judgment  in  favor  of  plaintiff.  Judgment  affirmed 
by  appellate  term. 

People  v.  Thomas  Bingham,  bob  veal,  5452-5453-5454.  De- 
fendant appealed  from  judgment  in  favor  of  plaintiff.  Judgment 
affirmed  by  appellate  term. 

People  v.  Henry  Brien,  oleomargarine,  5919.  Defendant  ap- 
pealed from  judgment  in  favor  of  plaintiff.  Judgment  reversed 
by  appellate  term. 

People  v.  Dennis  &  Herring,  bob  veal,  190,  191,  254  and  5455. 
The  plaintiff  appealed  from  judgment  in  favor  of  defendant. 
Judgment  for  defendant  reversed  by  appellate  term. 

The  following  eases  are  pending  in  Appellate  Court: 

Court  of  Appeals. 

People  v.  James  Butler,  vanilla  extract,  1945.  Appealed  by 
defendant  from  reversal  of  judgment  by  Appellate  Division, 
Second  Department. 

Appellate  Division,  Fourth  Department. 

People  v.  Allen  B.  Buss,  quarantine.  Appealed  by  plaintiff 
from  judgment  dismissing  complaint. 

Appellate  Term,  Xew  York  County. 

People  v.  McDermott  Dairy  Co.,  milk,  17258.  Appeal  pend- 
ing in  appellate  term  from  judgment  in  favor  of  defendant  en- 
tered in  municipal  court. 
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County  Court,  Albany  County. 

People  v.  Mrs.  A.  L.  Perry,  quarantine.  Appeal  pending  in 
county  court  from  judgment  in  favor  of  people,  rendered  in  city 
court  of  Albany. 

Cases   Discontinued  During   the   Year    1009   and   Reasons 

Therefor  : 

Recommendation  of  Commissioner  of  Agriculture,  Opinion  of  the 
Attorney-General  Interpreting  the  Pure  Food  Law,  Death  of 
Defendants,  Statute  of  Limitations,  or  Insufficient  Evidence 
to  Sustain  Action. 

Defendants  and  violations: 
Elias  Gottfried,  oleomargarine. 
Eugene  Arthur  and  Son,  Com.  Fert. 
Eaton  &  Kelly  Co.,  C.  C.  F.  S. 
Horace  Briggs,  quarantine. 
Walbridge  k  Co.,  Com.  Fert.,  4559. 

Andrew  C.  Schaefer,  condensed  milk,  30*30;  oleomargarine, 
3031,  1908  Bk. 

K.  C.  Dennis,  milk,  157f>4. 

F.  D.  Tower,  milk,  15519. 

J.  T.  Morrey,  milk,  15525. 

Clarence  Whitman,  milk,  15530. 

W.  Ploughman,  milk,  15,533. 

Edward  Williams,  milk,  15,540. 

Adclbcrt  Gardner,  milk,  15538. 

Mrs.  C.  Waterbury,  milk,  15527. 

F.  J.  Salfrank,  milk,  15526. 

George  Eveling,  C.  F.,  4359. 

John  F.  W.  Dreschcr?  Com.  Fert.,  4304. 

Cypher*  Incubator  Co.,  C.  C.  F.  S.,  2578. 

Ames-Burns  Co.,  C.  C.  F.  S.,  2438. 

Delmar  Saxby,  milk,  15539. 

Albert  Saxby,  milk,  15537. 

F.  II.  Ebeling,  C.  F.,  4377. 

Binghamton   Seed  Co.,  C.  F.,  4297. 

Sehcll  Bros.,  milk,  1552S. 
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Thomas  Brown,  milk,  15541. 

Granger  &  Co.,  Inc.,  vinegar,  3425,  4211. 

H.  J.  Heinz  Co.,  vinegar,  4210. 

Henry  J.  Heinz  Co.,  Inc.,  vinegar,  3444. 

A.  C.  Gibson,  bob  veal,  2365,  69-70--74-85-8G-87-94. 

Joseph  Thiel,  C.  C.  F.  g.,  2254. 

F.  H.  Cole,  milk,  15542. 

Oneonta  Milling  Co.,  C.  C.  F.  S.,  2021,  2024,  1142. 

Philip  Hoffman,  milk,  15531. 

John  Hoffman,  milk,  15535. 

C.  R.  Dean,  C.  C.  F.  S.,  2420. 

Bertha  Grader,  vanilla,  2407. 

Daniel  Eddy  and  Son,  C.  F.,  3851. 

E.  B.  Day,  C.  C.  F.  S.,  2285-6-7. 

Lewis  Perria,  milk,  7824. 

Wettlin  Floral  Co.,  C.  F.,  4474-4475. 

Fred  Hogestedt,  vanilla,  379. 

Benjamin  Rose,  Jr.,  quarantine. 

Christopher  M.  Clapper,  milk,  12130. 

Frank  P.  Dolan,  quarantine. 

Jerome  A.  Botsford,  quarantine. 

H.  J.  Heinz  Co.,  tomato  ketchup,  0284-9307. 

Duffy  &  Cackett,  bob  veal,  10499-10500. 

John  McCarty,  quarantine. 

Oscar  Naylor,  quarantine. 

Bert  Groats,  quarantine. 

Cornelius  Bradt,  quarantine. 

John  O'Leary,  turpentine,  No.  7. 

Michael  J.  Moran,  quarantine. 

Lyman  H.  Sterling,  quarantine. 

Charles  N.  Green,  quarantined 

William  Crandall,  quarantine. 

R.  H.  Howe,  vinegar,  5040. 

Henry  Brien,  oleomargarine,  5919. 

Lazarus  Fried  and  Son,  oleomargarine,  10023. 

Ireal  Gordon,  quarantine. 

J.  E.  Conney,  vinegar,  5009. 

August  Krause,  quarantine. 
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Charles  Bradbury,  quarantine. 

J.  E.  Kosasco,  milk,  172S1. 

Gibb's  Quick  Lunch,  milk,  17202. 

Thomas  P.  Murphy,  quarantine.  . 

Anthony  Gray,  quarantine. 

Borden's  Condensed  Milk  Co.,  milk,  15904. 

Borden's  Condensed  Milk  Co.,  milk,  10918. 

The  Coe-Mortimer  Co.,  C.  F.,  4324,  4r>:>3. 

J.  H.  Begley,  vinegar,  4761. 

William  H.  Allen,  milk,  10317. 

W.  F.  McCord  Co.,  C.  F.,  5593. 

T.  S.  Williamson  and  Bro.,  bob  veal,  2234. 

T.  S.  Williamson  and  Bro.,  bob  veal,  0525-20-27. 

Farnam  &  Talcott,  bob  veal,  3928. 

George  W.  Brown,  milk,  15342. 

Slawson-Decker  Co.,  milk,  10919-20-21-22. 

Peter  Germann,  bob  veal,  0021-22-23-24. 

Austin,  Bolton  &  Bronner,  C.  C.  F.  S.,  440. 

Delaware  and  Otsego  Dairy  Co.,  unsanitary  conditions  of  dairy 
establishment. 

James  Welch,  bob  veal,  3004-3005. 

A.  W.  Keyner,  bob  veal,  3914-3934-3974-39S2-3401-3411- 
3489-3901-3945. 

Francis  Drake,  bob  veal,  10703-10704. 

8.  B.  Kilmer,  bob  veal,  4384. 

Reynolds  Elevator  Co.,  C.  C.  F.  S.,  1009. 

Ambler  Bros.,  C.  F.,  079-980. 

Martin  Ryan,  vanilla  extract,  349. 

Swift  &  Co.,  cheese,  128. 

George  W.  Hall,  C.  C.  F.  S.,  2109. 
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REPORT  OF  NEW  YORK  CITY  BUREAU,  1909. 


January  1,  1910. 
Hon.  Edward  R.  O'Malley,  Attorney-General,  Capitol,  Albany. 
X.  1\: 

Sir. —  1  have  the  honor  to  present  herewith  my  report  upon 
the  work  of  the  Xew  York  City  Bureau  of  the  office  of  the 
Attorney-General  for  the  year  1909. 

The  work  in  this  office  has  increased  greatly  during  the  year. 
Exclusive  of  the  election  cases,  it  has  been  of  such  volume  as  to 
be  well  nigh  impossible  for  the  existing  office  force  to  perforin 
properly.  It  has  been  necessary  to  keep  the  office  open  until 
after  6  o'clock  except  on  Saturdays,  and  during  certain  portions 
of  the  year,  the  office  has  been  continuously  open  until  after  10 
in  the  evening.  In  addition  to  the  cases  referred  to  in  this  re- 
port, the  Xew  York  office  is  frequently  called  upon  to  assist  th  > 
Albany  office  as  to  some  detail  of  cases  in  the  charge  of  the 
Albany  office. 

The  number  of  election  cases,  and  the  wTork  of  advising  the 
State  Superintendent  of  Elections,  has  been  greater  than  in  pre- 
vious years.  The  office  has  taken  proceedings  on  behalf  of  the 
Superintendent  of  Insurance  against  delinquent  insurance  com- 
panies, in  accordance  with  chapter  800  of  the  Laws  of  1909,  and 
has  appeared  on  behalf  of  the. State  in  the  proceedings  taken  under 
the  Land  Title  Registration  Act,  passed  in  1908,  both  of  which 
procedures  were  novel  in  this  State.  Hearings  have  been  held 
in  nine  applications  to  the  Attorney-General  to  commence  actions 
in  the  name  of  the  people  for  the  dissolution  of  corporations  or 
against  their  officers  or  directors,  and  upon  some  applications 
many  hearings  have  been  had  and  many  witnesses  have  been 
examined.  The  office  has  continued  to  prosecute  agricultural 
cases  on  behalf  of  the  Department  of  Agriculture,  and  has  repre- 
sented various  State  institutions  in  habeas  corpus  proceedings. 
The  office  has  examined  proceedings  in  the  Surrogates'  Courts 
and  cases  in  the  Supreme  Court  in  which  there  was  a  possible 
escheat  to  the  State,  and  has  appeared  in  the  cases  or  proceed- 
ings when  necessary.     The  office  has  examined  the  papers  and 
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appeared  when  necessary  in  various  proceedings  for  the  dissolu- 
tion of  corporations,  and  has  also  conducted  the  various  mis- 
cellaneous cases  described  in  this  report.  All  of  these  matters 
are  described  more  fully  under  appropriate  headings. 

On  May  1,  190(J,  Mr.  Goelet  Gallatin  was  appointed  Deputy 
Attorney-General  to  serve  without  compensation  and  has  served 
continuously  throughout  the  year.  1  desire  to  commend  his  work 
and  the  assistance  he  has  rendered  to  this  office. 

Election"  Gases. 
The  election  cases  arising  during  the  year  1900  are  described 
in  a  separate  report  which  I  transmit  herewith.  .The  investiga- 
tion and  prosecution  of  these  election  cases  has  required  the  time, 
not  only  of  the  regular  office  fore?,  but  of  a  large  force  of  special 
Deputy  Attorneys-General,  process  servers  and  stenographers. 
The  office  was  represented  by  Special  Deputy  Attorneys-General 
on  primary  day,  the  days  of  registration  and  election  day  in 
the  twenty-four  magistrates'  courts  and  the  Courts  of  General 
and  Special  Sessions  in  ^Xew  York  city.  Attendance  upon  the 
adjourned  hearings  in  the  cases  in  these  courts,  investigations 
of  the  complaints  and  cases  presented  to  this  office,  the  prepara- 
tion and  presentation  of  cases  to  the  grand  jury  and  the  trial  of 
indictments,  have  continuously  occupied  the  time  of  the  Special 
Deputies  and  employees  referred  to  in  my  report  upon  the  elec- 
tion cases,  and  it  has  not  yet  been  possible  to  complete  the  in- 
vestigations nor  try  all  the  indictments.  The  Special  Deputies 
took  part  in  the  examination  of  upward  of  six  hundred  cases  in 
the  twenty-four  magistrates'  courts.  Indictiilents  have  been 
found  against  ninety-four  persons  by  the  different  grand  juries 
and  twenty-five  persons  have  pleaded  "  guilty  "  and  five  persons 
have  been  convicted  upon  these  indictments.  Eleven  persons 
have  also  l>een  proceeded  against  on  informations  in  the  Courts 
of  Special  Sessions,  of  whom  six  have  been  convicted. 

Hearings. 
Hearings  have  been  held  in  the  XewT  York  city  office  in  the 
following    applications    to    the    Attorney-General    to    commence 
actions  in  the  name  of  the  people  for  the  dissolution  of  corpora- 
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tions  or  against  officers  or  directors  of  corporations.  Iheso  pro- 
ceedings have  been  conducted  here  for  the  convenience  of  counsel 
residing  in  New  York  city.  In  some,  many  hearings  have  been 
held  at  which  witnesses  were  examined  and  the  arguments  of 
counsel  heard. 

In  the  Matter  of  the  Empire  Title  Guarantee  Company,  appli- 
cation by  William  F.  Olpp,  W.  S.  Franklin,  Seth  L. 
Whipple,  William  A.  Marquand,  F.  H.  Jollivette,  F.  R. 
Schroeder,  to  the  Attorney-General  to  commence  an  action 
in  the  name  of  the  People  for  the  dissolution  of  the  Empire 
Title  Guarantee  Company. 

In  the  Matter  of  the  Dreadnaught  Tire  Company  of  New  York, 
application  by  the  Dreadnaught  Tire  Company  and  the 
Dreadnaught  Company  to  the  Attorney-General  to  commence 
an  action  in  the  name  of  the  People  for  the  dissolution  of 
the  Dreadnaught  Tire  Company  of  New  York. 

In  the  Matter  of  Atlantic  Terra  Cotta  Company,-  application  by 
Alfred  II.  Bond  to  the  Attorney-General  to  commence  an 
action  in  the  name  of  the  People  against  William  H.  Powell, 
John  N.  Partridge,  Edward  J.  Hall,  Samuel  S.  Whitehurst 
and  Patrick  H.  Hart,  as  persons  who  unlawfully  hold  offices 
in  Atlantic  Terra  Cotta  Company. 

In  the  Matter  of  the  Netherlands  Coffee  Company,  application 
by  Hasbrouck-Bartow  to  the  Attorney-General  to  commence: 
an  action  in  the  name  of  the  People  for  the  dissolution  of 
the  Netherlands  Coffee  Company. 

In  the  Matter  of  the  L.  Schepp  Company,  application  by  Payne 
L.  Kretzmer  to  the  Attorney-General  to  commence  an  action 
in  the  name  of  the  People  for  the  dissolution  of  the  L. 
Schepp  Company  and  for  the  suspension  and  removal  of 
Leopold  Schepp,  the  President. 

In  the  Matter  of  the  Creamer-Weber  Candy  Company,  applica- 
tion by  Elizabsth  Weber  to  the  Attorney-General  to  com- 
mence an  action  under  section  34  of  the  Stock  Corporation 
Law  against  Joseph  Creamer,.  President  of  the  Creamer- 
Weber  Candy  Company  for  ^nalty  for  failure  to  make  and 
file  the  annual  report. 
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Application  of  Dana  Wallace  to  the  Attorney-General  to  com- 
mence an  action  in  the  nature  of  quo  warranto  against  Fred- 
erick G.  De  Witt,  District  Attorney  of  Queens  County. 

In  the  Matter  of  Ludwig  and  Company,  application  of  John  1L 
Ludwig  to  the  Attorney-General  to  commence  an  action 
against  Charles  A.  Ericsson,  Lycus  D.  Perry,  John  J.  Ryan, 
Henry  C.  Schoeppy  and  Herbert  E.  Rumrill,  directors  of 
Ludwig  and  Company  for  the  removal  of  said  directors  and 
to  compel  them  to  account  for  and  pay  over  to  Ludwig  and 
Company  the  value  of  certain  property. 

In  the  Matter  of  the  American  Service  Unibn,  application  of 
William  Lustgartcn  to  the  Attorney-General  to  commence 
an  action  against  the  American  Service  Union. 

In. all  of  the  above  matters  the  hearings  have  boon  completed, 
and  I  have  heretofore  forwarded  my  reports  upon  each  one,  with 
the  exception  of  the  Matter  of  the  American  Service  Union,  in 
which  the  application  was  withdrawn  by  the  applicant,  and  the 
Matter  of  Ludwig  and  Company  in  which  I  have  not  yet  com- 
pleted my  report. 

Proceedings  Against  Delinquent  Insurance  Corporations. 
By  chapter  300  of  the  Laws  of  1900,  the  Legislature  provided 
that  whenever  any  insurance  corporation  became  insolvent  or  it 
was  found,  after  an  examination,  to  be  in  such  condition  that  its 
further  transaction  of  business  would  be  hazardous  to  its  policy- 
holders, or  to  its  creditors,  or  to  the  public,  or  whenever  it  had 
done  or  failed  to  do  certain  acts  specified,  the  Superintendent  of 
Insurance  might,  the  Attorney-General  representing  him,  apply 
to  the  Supreme  Court  or  any  judge  in  the  judicial  district  in 
which  the  principal  office  of  the  insurance  corporation  was  located 
for  an  order  directing  the  insurance  corporation  «to  show  cause 
why  the  Superintendent  of  Insurance  should  not  take  possession 
of  its  property  and  conduct  its  business.  It  was  provided  that 
upon  the  return  of  the  order  to  show  cause  and  after  a  full  hear- 
ing the  court  should  either  deny  the  application,  or  direct  the 
Superintendent  of  Insurance  to  take  possession  of  the  property 


Digit 


zed  by  G00gle 


238  Report  of  the  Attorney-Generai,. 

and  conduct  the  business  of  the  corporation,  until,  after  a  like 
hearing,  it  was  made  to  appear  to  the  court  that  the  ground  for 
such  an  order  had  l)een  removed,  and  that  the  corporation  could 
properlv  resume  the  possession  of  its  property  and  the  conduct 
of  its  business. 

It  was  also  provided  that  on  a  like  application  and  hearing  the 
court  might  order  the  liquidation  of  the  business  of  such  an  insur- 
ance corporation  to  be  conducted  under  the  direction  of  the  Super- 
intendent of  Insurance. 

ruder  this  law  proceedings  were  commenced  on  behalf  of  the 
Superintendent  of  Insurance  against  the  following  insurance  com- 
panies in  New  York  and  Kings  counties: 

Garfield    Fire   Assurance    Lloyds. 

Xew  York  and  New  England  Tuderwriters  at  Lloyds. 

Western  Xew  York  Relief  Association. 

National  Fraternal  Association. 

Traders  and  Travelers  Accident  Company. 

Horse  Insurance  Company  of  Xew  York. 

Grand  Temple  of  Templars  of  Liberty  of  America. 

Union   Life  Insurance  Company. 

Knifed  States  Horse  Insurance  Company. 

National  Provident  Cnioii. 

These  proceedings  were  novel  and  there  were*  no  precedents  for 
them  and  they  have  been  undertaken  with  great  care.  A  detailed 
statement  regarding  them  is  contained  in  the  rejKirt  of  Mr. 
Stephens,  attached  hereto. 

Proceedings  Cndkr  the  Land  Title  Registration   Act. 

The  Legislature  of  1  DOS  passed  an  act  known  as  the  Land  Title 
Registration  Law.  This  act  is  drawn  on  the  lines  of  the  Land 
Registration  Law  of  Ma>saehu.^etts  and  enacts  for  this  State  sub- 
stantially what  is  popularly  known  as  the  Torrens  System  of 
registering  laud  titles.  The  first  proceedings  to  register  titles 
under  the  act  were  commenced  in  June,  1  !)()!>. 

Section  11  of  the  act  provides  that: 

"  the    complaint   shall    specifically    name    as    defendants    ihe 
People  of  the  State  of  New  York," 
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Section  17  provides  that: 

"  service  of  the  summon^  and  said  notice  on  the  People  of 
the  State  of  Xew  York  shall  be  sufficiently  made,  by  mailing 
a  copy  thereof  securely  enclosed  in  a  postpaid  wrapper,  and 
directed  to  the  Attorney-General  of  the  State  of  Xew  York." 

The  following  proceedings  under  this  act  have  been  commenced 
in  Kings  county  and  have  been  in  charge  of  Mr.  Amos  H. 
Stephens,  one  of  the  deputies  assigned  to  the  ^Xew  York  city  office: 

Marvin  Realty  Company  v.  Barre. 

Fourth  Universal]  st  Society  v.  Ilea  ton. 

Duffy  v.  Shirden. 

Southard  v.  Fowler.  * 

Jordan  v.  Dean. 

Voorhees  v.  Yoorhees. 

These  proceedings  also  were  novel  in  this  State  and  there  were 
no  precedents  for  them,  and  they  have  been  undertaken  with  great 
care.  Mr.  Stephens  visited  the  office  of  the  Land  Court  at  Boston, 
Mass.,  in  which  State  the  land  registration  law  has  been  in  force 
since  1898,  and  there  examined  the  records  of  the  Land  Title 
Registration  Court  and  investigated  the  procedure  and  methods 
followed. 

A  detailed  statement  regarding  these  proceedings  is  contained 
in  the  report  of  Mr.  Stephens  attached  hereto. 

Proceedings  in  the  Surrogate's  Courts. 

Proceedings  in  the  Surrogate's  Courts  in  Xew  York,  Kings  and 
Queens  counties,  in  regard  to  the  following  estates,  have  been 
conducted  by  the  Xew  York  city  office: 

Estate  of  Jane  E.  Beleau. 

Estate  of  Amelia  Bedford. 

Estate  of  Marie  Blanco.  , 

Estate  of  Rosanna  T.  Boyer. 

Estate  of  Dennis  Buckley. 

Estate  of  John  W.  Briggs. 

Estate  of  John  Bolden. 

Estate  of  Lillian  II.  Caldwell. 

Estate  of  Thomas  Calvert. 
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Estate  of  Zoe  C.  Chateauneuf. 

Estate  of  Ann  Dunn. 

Estate  of  Thomas  J.  Ducey. 

Estate  of  Hans  E.  Donges. 

Estate  of  Mathilda  Entemann. 

Estate  of  Catherine  Faulkner. 

Estate  of  Louise  B.  Hughes. 

Estate  of  Louise  H.  Leclere. 

Estate  of  John  E.  Hughes. 

Estate  of  Eugene  LeGrove. 

Estate  of  Alfred  Leroy.  -   -  • 

Estate  of  Theresa  Murphy. 

Estate  of  Minnie  0.  Nugent. 

Estate  of  Susan  Neimyer. 

Estate  of  Mary  A.  Petersen. 

Estate  of  Julius  Pachernegg. 

Estate  of  Thomas  F.  Ross. 

Estate  of  Mary  A.  Sewell. 

Estate  of  Bridget  Torphy. 

Estate  of  Benjamin  Whitehurst. 

Estate  of  John  Wilson. 

Estate  of  Thomas  Lewis. 

A  Statement  in  detail  regarding  these  cases  is  contained  in  the 
reports  of  Mr.  Frank,  Mr.  Willard,  Mr.  Gallatin  and  Mr.  Hoge- 
boom;  attached  hereto. 

Agricultural  Cases. 
The  following  agricultural  cases  were  pending  in  this  office  on 
January  1,  1909: 

People  v.  Thomas  Anderson. 
People  v.  Thomas  Bingham. 
People  v.  Dennis  &  Herring. 
People  v.  Samuel  De  Xoyelles. 
People  v.  Ada  V.  Dobbins. 
People  v.  Elias  Gottfried. 
People  v.  Abraham  Geiger. 
People  v.  Otis  A.  Gove. 
People  v.  Fred  Hogestedt. 
People  v.  Vito  Trace. 
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People  v.  Rosetta  Kaiser. 

People  v.  Kichard  Mahler. 

People  v.  W.  II.  Mowerson. 

People  v.  McLaughlin  Bros. 

People  v.  Sanford  Dairy  Company. 

People  v.  Joseph  Sakal. 

People  v.  Vand inc. 

People  v.  Sichlieh,  alias  Ilelnian. 

All  have  been  disposed  of  with  the  exception  of  the  cases  of 

People  v.  Thomas  Anderson. 

People  v.  Thomas  Bingham. 

People  v.  Dennis  &  Herring. 

People  v.  Samuel  De  Xoyelles. 

People  v.  W.  II.  Mowerson. 

A  detailed  statement  regarding  these  cases  is  attached  hereto. 

Election  Casks  Pending  January  1,  1009. 
The  following  election  cases  were  pending  on  January  1,  1909, 
and  have  been  disposed  of  during  the  year.    A  detailed  statement 
regarding  those  cases  is  attached  hereto: 

People  v.  Charles  L.  Alnwick. 

People  v.  Peter  Battaglio. 

People  v.  Thomas  Madigan. 

People  v.  John  H.  Dryscoll. 

People  v.  Frank  Duffy. 

People  v.  Frederick  Hunt. 

People  v.  Victor  Immediato. 

People  v.  Michael  Murphy. 

People  v.  John  O'Shea. 

People  v.  Charles  Qualmann. 

People  v.  Charles  W.  Rutledgc. 

The  following  election  cases  which  were  pending  January  1, 
1909  are  still  pending,  and  a  detailed  statement  regarding  them 
is  attached  hereto: 

People  v.  Thomas  E.  Bromwich. 

People  v.  Janus  Tohin. 

People  v.  Frank  Zerillo  et  al. 
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Electiox  Cases  in  Which  Warrants  Have  Not  Been  Served. 
In  February  and  March,  1909,  the  State  Superintendent  of 
Elections  presented  to  this  office  information  regarding  over  three 
hundred  and  thirty  (#30)  cases  of  persons  charged  with  violations 
of  the  election  laws,  with  the  request  that  the  cases  be  presented 
to  the  grand  juries  of  New  York  and  Kings  counties.  In  these 
casts  warrants  for  the  arrest  of  the  persons  charged  had  been 
delivered  to  the  police  department  for  execution,  in  the  event  that 
the  persons  named  appeared  at  the  polls  on  election  day.  The 
persons  not  appearing,  the  warrants  were  subsequently  delivered 
to  the  Superintendent  of  Elections.  None  of  the  persons  named 
therein  had  been  apprehended.  An  investigation  of  these  cases 
was  made,  and  copies  of  the  affidavits  upon  which  the  warrants 
.  had  been  issued  were  obtained  from  the  various  magistrates' 
courts.  By  agreement  with  representatives  of  the  office  of  the 
State  Superintendent  of  Elections,  it  was  determined  that  the 
deputy  superintendents  of  elections  should  make  a  preliminary 
investigation  to  ascertain  whether  any  of  the  persons  named  in 
the  warrants  could  be  identified.  If  these  investigations  showed 
that  the  persons-  could  be  identified,  it  was  determined  that  this 
office  should  examine  all  the  witnesses  and  prepare  and  present* 
the  cases  to  the  grand  juries. 

Subsequently  the  State  Superintendent  of  Elections  reported 
the  results  of  his  investigations  in  twenty-eight  (28)  cases,  as  to 
which  he  reported  that  persons  were  found  who  could  identify 
the  persons  named  in  the  warrants.  The  witnesses  in  these  cases 
were  examined,  but,  after  the  examination  of  the  witnesses,  the 
evidence  did  not,  in  my  opinion,  warrant  the  presentation  of  the 
cases  to  the  grand  jury  except  in  a  few  instances.  No  report 
regarding  the  other  cases,  except  the  twenty-eight  (2$)  just  men- 
tioned, has  been  received  from  the  State  Superintendent  of 
Elections. 

I  made  reports  to  you  regarding  these  cases  and  investigations 
on  May  24,  1909,  and  June  8,  1909. 

In  December,  1909,  the  State  Superintendent  of  Elections  for- 
warded information  regarding,  and  requested  that  I  present  to  the 
iirand  juries  of  New  York  and  Kings  counties,  two  hundred  and 
three   (203)   cases  in  which  warrants  had  been  issued  prior  to 
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October  30,  1909,  charging  violations  of  the  election  laws,  which 
warrants  had  not  been  executed.  These  warrants  have  been  in 
the  hands  of  the  police  department  oi  the  State  Superintendent 
of  Elections  since  October  30th.  To  these  requests  I  have  replied 
that  1  believed  that  where  persons  had  not  been  located  or  appre- 
hended, although  warrants  for  their  arrests  had  been  in  the  hands 
of  the  proper  public  officers  for  nearly  two  months,  their  cases 
should  not  be  presented  to  the  grand  jury  unless  there  was  some 
knowledge  of  their  whereabouts  wrhich  made  it  probable  that  they 
could  be  apprehended.  But  that  if  any  of  the  persona  named  in 
the  warrants  wTere  apprehended,  or  the  State  Superintendent  of 
Elections  obtained  knowledge  of  their  whereabouts  wThich  gave 
ground  for  believing  that  they  could  be  apprehended,  such  cases 
would  be  presented  to  the  grand  jury. 

Orixioxs  to  State  Superintendent  of  Elections. 
This  office  has,  from  time  to  time,  during  September  and 
October,  given  opinions  to  the  State  Superintendent  of  Elections 
regarding  his  powers ;  regarding  orders  issued  by  the  police  com- 
missioner containing  instructions  relating  to  the  duties  of  the 
police  on  registration  days  and  election  day ;  regarding  residence ; 
regarding  the  powers  and  duties  of  wratchers  anel  election  officers, 
and  other  matters,  copies  of  wThich  opinions  are  attached  hereto. 


MISCELLANEOUS  CASES. 
In  addition  to  the  election  cases,  the  proceedings  against  de- 
linquent insurance  corporations,  the  proceedings  under  the  Land 
Title  ^Registration  Act,  the  proceedings  in  the  surrogates'  courts, 
and  the  Agricultural  cases,  this  office  has  conducted  the  following 
cases,  detailed  statements  in  regard  to  which  are  contained  in 
the  reports  of  Mr.  Stephens,  Mr.  Frank,  Mr.  Willard,  Mr.  Galla- 
tin and  Mr.  Hogeboom  attached  hereto: 

Escheat  Cases. 
Elake  v.  Heirs  of  Cotamer, 
'C rouse  v.  Werner. 
DeBoer  v.  Smith. 
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Hayes  v.  Harrison. 

Horn  v.  Callahan. 

Korfman  v.  Lebhart. 

McLaughlin  v.  Hassan. 

Skidmore  v.  Young. 

Reis  v.  New  York  Waist  Co. 

Smith  v.  Calvert. 

Van  Slingerlandt  v.  Buckingham  and  others. 

Wenk  v.  Hansse. 


Habeas  Corpus  Proceedings. 

People  ex  rel.  Frank  Comeskey  v.  Superintendent  of  House 
of  Refuge. 

People  ex  rel.  James  B.  Kellogg  v.  Warden  of  Sing  Sing 
Prison. 

People  ex  rel.  Anton  Was  v.  Superintendent  of  Metropoli- 
tan Hospital. 

People  ex  rel.  Aaron  J.  Rosenthal  v.  Superintendent  of 
Matteawan. 

People  ex  rel.  Joseph  Wolf  v.  Managers  for  Reformation 
of  Juvenile  Delinquents. 

Dissolution  Proceedings. 

Westchester  Electric  R.  R.  Co. 

Tarrytown,  White  Plains  &  Mamaroneck  Ry.  Co. 

Yonkers  Railroad  Company. 


Gas  Cases. 
Consolidated  Gas  Company  v.  O'Malley,  etc. 
Central  Trust  Company  v.  New  Amsterdam  Gas  Co.,  etc. 
Standard  Gas  Light  Co.  v.  Mayer,  etc. 
Central  Union  Gas  Co.  v.  Mayer,  etc. 
Northern  Union  Gas  Co.  v.  Mayer,  etc. 
Reid,  etc.  v.  Mayer,  etc. 
People  v.  Consolidated  Gas  Co. 
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Proceedings  for  Collection  of  Corporation  Tax. 
Albert  Palmer,  bankrupt. 
New  York  Car  &  Truck  Company. 

Miscellaneous  Cases. 

Allen  v.  Shaffer. 

People  v.  John  F.  Ahearn. 

People  v.  American  Ice  Co. 

People  ex  rel.  Stewart  Brown  v.  Koenig. 

Bruner  v.  Torrey. 

Application  of  Co-Operative  Law  Co. 

People  v.  Eichenfeld. 

People  v.  Knickerbocker  Trust  Co. 

Lichtenstein  v.  Transatlantic  Fire  Insurance  Co. 

Matter  of  Peter  F.  Mulvey. 

Morrell  v.  Skene. 

Metropolitan  Surety  Company  (application  of  Attorney- 
General  for  an  order  directing  Superintendent  of  In- 
surance to  turn  over  securities  to  receiver  of  com- 
pany). 

Mutual  Life  Insurance  Company  v.  Yerkes. 

People  v.  Medina  Gas  &  Electric  Light  Company. 

Matter  of  Metropolitan  Securities  Company. 

Matter  of  New  Western  Hotel  Company. 

O'Grady  v.  Polk. 

Patterson  v.  State  of  New  York. 

Pennsylvania  Railroad,  etc.  v.  McGrane  and  others. 

People  ex  rel.  Phillips  v.  Raynes. 

People  ex  rel.  Keating  v.  Metz  and  others. 

Rath  v.  Ohio  German  Fire  Insurance  Company  of  To- 
ledo, O. 

Slavin  v.  Polk  et  al. 

Underground  Electric  Railways  v.  Owsley. 

Warren  and  Wetmore  v.  Howard. 

People  v.  Yonkers  Catholic  News  (Guy  Van  Amringe, 
special  counsel). 

People  v.  Welz. 

People  v.  Glaser. 

People  v.  Paris  &  McDougal. 
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Re  Kissena  Park. 

In  re  Oriental  Bank  (re  fees  of  receivers). 
People  ex  rel.  Barker  v.  Koenig. 
Postal  Life  Insurance  v.  Hotchkiss. 

The  deputies  of  this  office  have  from  time  to  time  appeared 
upon  applications  for  the  dissolution  of  corporations  in  cases  in 
which  notice  of  the  application  or  papers  have  not  been  served 
upon  the  Attorney-General  in  accordance  with  section  312  of  the 
General  Corporation  Law,  formerly  section  8  of  chapter  378  of 
the  Laws  of  1883. 

Respectfully, 

EZRA  P.  PRENTICE, 

Deputy  Attorney-General, 
In  charge  of  the  New  York  City  Bureau. 


In  re  Criminal  Cases,  Oswego  County. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  X.  Y.,  July  20,  1909. 
Hon.  Charles  E.  ITrcniES,  Governor,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  submit  the  following  report  of  the  action 
taken  by  me  in  conformity  with  the  directions  contained  in  your 
communication  of  April  23,  1909,  which  required  me,  in  person  or 
by  deputy,  to  attend  before  the  Supreme  Court  in  the  county  of 
Oswego,  for  the  purpose  of  conducting  certain  criminal  actions 
pending  therein. 

There  were  nine  indictments  covered  by  this  requirement,  as 
follows : 

Four  against  ex-County  Treasurer  Thomas  Moore,  for  misap- 
propriation of  moneys,  under  section  472  of  the  Penal  Code; 
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Two  against  ox-Sheriff  Henry  Hilton,  for  presenting  false 
claims  for  audit; 

One  against  ex-Sheriff  E.  11.  Cook,  for  presenting  false  claims 
for  audit; 

Two  against  ex-Deputy  Sheriff  Frank  \V.  White,  for  present- 
ing false  claims  for  audit. 

These  indictments  were  found  by  the  grand  jury  on  October 
30,  1908. 

I  designated  as  special  deputy  attorney-general  for  the  prose- 
cution of  these  indictments,  Daniel  V.  Murphy,  former  first  as- 
sistant district  attorney  of  Erie  county,  who  seemed  to  me,  from 
his  experience,  ability,  disinterestedness,  and  other  qualifications, 
to  be  peculiarly  fitted  for  such  a  position. 

I  also  secured  from  presiding  Justice  McLennan,  of  the  Appel- 
late Division,  Fourth  Department,  a  designation  of  a  special  ad- 
journed term  of  the  Supreme  Court,  to  be  held  at  Pulaski,  one 
of  the  county  seats  of  Oswego  county,  before  Mr.  Justice  Henry 
B.  Conian,  of  Madison  county. 

Under  date  of  June  29,  1900,  Mr.  Murphy  reported  to  me  that 
three  cases  had  been  tried.  The  first  of  these  was  one  of  the  in- 
dictments against  Thomas  Moore,  ex-county  treasurer,  for  paying 
an  account  on  the  audit  of  only  two  members  of  the  supply  com- 
mittee of  the  board  of  supervisors.  This  he  reported  was  the 
strongest  indictment  of  this  class,  because  the  account  in  question 
had  been  rejected  by  the  committee  of  the  board  of  supervisors 
the  previous  year  and  its  rejection  approved  by  the  full  board. 
He  stated  that  he  could  not  obtain  proof  that  Moore  knew  of  the 
rejection  of  this  account,  and  that  after  a  trial  of  five  and  a  half 
days  a  verdict  of  acquittal  was  rendered  by  the  jury,  after  an 
hour's  deliberation. 

The  second  trial  was  an  indictment  against  Henry  Hilton,  ex- 
sheriff,  for  presenting  a  false  account  for  audit,  under  section  672 
of  the  Penal  Code.  It  was  proved  that  the  defendant  charged 
$102  for  mileage  for  conducting  prisoners  from  Oswego  to  Pu- 
laski, whereas  he  was  entitled  only  to  his  necessary  disbursements, 
which  would  not  have  exceeded  $13.  He  attempted  to  justify  the 
charge  by  claiming  that  other  sheriffs  had  made  like  charges  and 
had  advised  him  of  his  right  to  do  so.    Mr.  Murphy  reported  that, 
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in  his  judgment,  the  evidence  in  this  ease  warranted  a  conviction, 
but  that  the  jury,  after  deliberating  several  hours,  reached  a  ver- 
dict of  acquittal. 

The  third  trial  was  an  indictment  against  Frank  W.  White, 
ex-deputy  sheriff,  on  a  charge  identical  with  that  against  Hilton, 
and  the  result  was  the  same. 

Mr.  Murphy  reported  that  both  Moore  and  Hilton  testified  in 
their  own  behalf  and  swore  six  witnesses  as  to  character,  all 
reputable  men  in  the  community,  and  that,  by  their  taking  the 
stand,  the  way  was  opened  for  him  to  subject  them  to  a  searching 
cross-examination,  which  he  did,  and  in  which  he  brought  out 
all  their  acts  and  the  previous  administrations  of  their  offices, 
including  all  the  charges  involved  in  the  other  indictments  against 
them,  which  were  thus  brought  before  the  jury. 

In  his  report,  Mr.  Murphy  divided  the  indictments  undisposed 
of  into  two  classes: 

First,  three  others  against  Thomas  Moore  for  misappropriation 
of  county  funds,  neither  of  which,  he  stated,  was  as  strong  as 
the  action  already  brought  and  tried,  for  the  reason  that  the  claim 
involved  in  the  case  tried  had  previously  been  rejected  by  the 
board  of  supervisors^  He  pointed  out  that  the  accounts  upon 
which  all  of  these  indictments  were  founded  were  but  four  out 
of  several  thousand  which  Moore  had  paid  during  the  last  fifteen 
years  under  similar  claim  of  authority,  and  that  there  was  no 
charge  that  the  public  lost  any  money  by  these  transactions,  the 
allegation  being  simply  that  the  bills  were  paid  b?fore  being 
legally  audited.  He  stated  that,  in  his  judgment,  it  would  be 
futile  to  undertake  to  secure  a  conviction  under  any  one  of  the 
three  remaining  indictments. 

The  second  class  included  the  so-called  "  meal "  indictments 
against  ex-Sheriffs  Hilton,  Cook  and  White,  for  presenting  false 
accounts  for  audit,  and  were  founded  '  upon  alleged  excessive 
charges  for  furnishing  meals  to  prisoners.  Cook  and  White  had 
both  filed  demurrers  and  Hilton  had  pleaded  not  guilty.  Mr. 
Murphy  stated  that  there  was  no  claim  that  the  meals  were  not 
furnished,  and  that  the  indictments  were  based  solely  upon  the 
ground   that  the  prices  charged  were  excessive   and  exorbitant. 
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He  further  stated  that  there  was  no  contract  price  fixed  between 
the  supervisors  and  these  defendants  for  furnishing  meals,  and 
called  my  attention  to  various  cases  holding  that  a  mere  excessive 
charge  cannot  be  the  basis  of  fraud  so  as  to  support  an  indictment. 

He  gave  it  as  his  opinion  that  the  demurrers  to  these  indict- 
ments would  have  to  be  allowed,  and  further,  that  even  if  they 
should  be  disallowed  and  the  defendants  required  to  plead,  the 
people  would  not  be  able  to  present  sufficient  evidence  to  estab- 
lish the  commission  of  any  crime. 

Upon  this  report  he  made  certain  recommendations.  After 
pointing  out  that  the  trials  which  had  been  had,  notwithstanding 
the  acquittals,  would  have  a  salutary  effect  upon  the  conduct  of 
officials  in  Oswego  county  in  the  future,  and  that  the  illegal  prac- 
tices disclosed  by  the  investigation  and  trials  had  been  stopped, 
he  stated  that,  in  his  opinion,  it  would  be  an  extravagant  and 
wasteful  expenditure  of  public  funds  to  further  prosecute  these 
trials.  He  therefore  recommended  that  he  be  authorized,  after 
the  decision  upon  the  demurrers  in  the  Cook  and  White  cases,  to 
move  for  the  dismissal  of  the  four  remaining  indictments. 

In  connection  with  this  recommendation,  he  stated  that  he  had 
carefully  gone  over  the  situation  regarding  all  these  indictments 
with  Mr.  Justice  Coman,  before  whom  the  three  cases  had  been 
tried  and  the  demurrers  were  pending,  and  was  authorized  to  say 
that  the  justice  fully  concurred  with  him  in  these  views. 

Both  from  what  I  knew  of  the  cases,  in  the  brief  examination 
which  I  made  before  designating  Mr.  Murphy,  and  from  a  care- 
ful examination  of  his  report,  it  seemed  to  me  that  the  recom- 
mendations made  by  him,  in  which  the  presiding  judge  concurred, 
should  be  adopted,  and  I  therefore  authorized  him  to  move  for 
the  dismissal  of  the  remaining  three  indictments  against  Moore 
and  to  move  for  a  dismissal  of  the  indictment  against  Hilton,  if 
the  demurrers  filed  to  the  indictments  against  ex-Sheriffs  White 
and  Cook  were  allowed  by  the  court. 

The  court  had  taken  a  short  adjournment  for  the  purpose  of 
enabling  Mr.  Murphy  to  make  this  report  to  me  and  secure  in- 
structions, and  upon  reconvening  on  the  7th  instant,  allowed  the 
demurrers  filed  by  ex-Sheriffs  Cook  and  White.  Mr.  Murphy 
thereupon  moved,  in  accordance  with  the  directions  which  T  had 
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given  him,  for  the  dismissal  of  the  indictment  against  ex-Sheriff 
Hilton,  which  was  in  all  respects  identical  with  the  indictments 
to  which  demurrers  had  been  allowed  but  to  which  no  demurrer 
had  been  filed.  He  also  moved  the  dismissal  of  the  three  remain- 
ing indictments  against  ex-County  Treasurer  Moore.  Thus,  the 
six  indictments  which  had  not  been  tried  were  dismissed. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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DECISIONS  OF  THE  ATTORNEY-GENERAL  IN  APPLI- 
CATIONS TO  COMMENCE  ACTIONS  IN  THE  NAME 
OF  THE  PEOPLE;  ALSO  SUCH  OFFICIAL  OPIN- 
ION'S RENDERED  BY  THE  ATTORNEY-GENERAL 
AS  ARE  DEEMED  TO  BE  OF  GENERAL  PUBLIC  IN- 
TEREST AND  OPINIONS  RENDERED  IN  MATTERS 
BEFORE  THE  COMMISSIONERS  OF  THE  LAND 
OFFICE. 
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Before  the  Attorney-General  of  the  State  of  New  York. 
In  the  Matter  of  the  L.  Schepp  Company. 

An  application  having  been  made  on  behalf  of  Payne  L.  Kretz- 
mer  to  take  proceedings  for  a  dissolution  of  the  above-entitled 
company  pursuant  to  the  provisions  of  subdivisions  3  and  4  of 
section  1781  of  the  Code  of  Civil  Procedure,  and  the  proofs  and 
allegations  of  the  respective  parties  having  been  given  before  and 
presented  to  Hon.  Ezra  P.  Prentice,  Deputy  Attorney-General; 
and  he  having  made  his  report  thereon  under  date  of  May  20, 
1909,  in  which  he  recommends  that  the  application  be  denied, 
and  upon  due  consideration  of  such  report,  and  examination  of 
all  the  proceedings,  testimony,  affidavits  and  exhibits  introduced 
in  evidence  before  said  Ezra  P.  Prentice  and  the  briefs  of  the 
respective  parties,  I  do  hereby  approve  and  confirm  the  said  report 
and  direct  that  said  application  be  and  the  same  hereby  is  denied. 

Dated,  May  26,  1909. 

EDWARD  R  O'MALLEY, 

Attorney-General. 


STATE  OF  1STEW  YORK, 


Attorney-General's  Office, 

Albany,  September  23,  1909. 
Before  the  Attorney-General  of  the  State  of  New  York. 


In  the  Matter  of  the  Application  of  Dana 
Wallace  to  the  Attorney-General  to 
institute  an  afction  in  quo  warranto 
against  Frederick  G.  DeWitt. 


Tho  above-named  Dana  Wallace  having  heretofore  made  appli- 
cation to  the  undersigned  as  Attorney-General  of  the  State  of 
New  York  for  the  commencement  of  an  action  in  the  nature  of 
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(juo  warranto  against  Frederick  G.  DeWitt  to  oust  the  said 
Frederick  G.  DeWitt  from  the  office  of  district  attorney  of  Queens 
county,  Xew  York,  and  alleging  that  he  (said  Dana  Wallace)  was 
duly  and  legally  elected  to  said  office  at  the  general  election  in 
the  year  1908;  and  I  having  designated  Deputy  Attorney-General 
Ezra  P.  Prentice  to  hear  the  said  application  and  to  report  to  me 
his  conclusions  thereupon,  and  the  said  Ezra  P.  Prentice  having 
heard  the  proofs  and  allegations  of  the  respective  parties  and 
made  his  report,  which  is  dated  July  '21,  1901),  in  which  he  recom- 
mends a  denial  of  said  application,  and  after  reading  and  filing 
the  same  and  upon  due  and  careful  consideration  thereof,  and  of 
all  the  evidence  submitted  and  proceedings  had  thereon,  1  do 
hereby 

Order  and  direct,  That  the  said  application  of  the  said  Dana 
Wallace  be,  and  the  same  hereby  is,  denied. 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 


STATE  OF  XEW  YORK, 

Attorxey-Gexerai/s  Office, 

Albany,   October  5,   1909. 
Before  the  Attorney-General. 


In  the  Matter  of  the  Application  of  John 
().  Hero,  a  stockholder  of  the  Colonial 
Match  Company  for  leave  to  commence 
an  action  to  dissolve  said  corporation. 


The  affidavit  of  John  ().  Ilerg,  verified  August  2<>,  1900,  with 
notice  that  an  application  would  be  made  thereon  to  the  Attorney- 
General  on  the  r>th  day  of  October,  1909,  at  11  o'clock  a.  m.,  t> 
begin  an  action  to  procure  a  judgment  dissolving  the  said  Colonial 
Match  Company,  having  been  served  upon  James  "M.  Thompson, 
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president  of  said  company,  personally,  and  upon  the  Colonial 
Match  Company  and  J.  >Yillett  Fox,  secretary  of  said  company, 
by  mail  on  the  27th  day  of  September,  1909,  and  the  said  John 
O.  Berg  having  appeared  by  Henry  W.  Williams,  his  attorney, 
upon  this  the  return  day  of  said  notice  and  no  one  appearing  in 
opposition, 

I  do  hereby  order  and  direct  that  an  action  may  be  commenced 
in  the  name  and  in  behalf  of  the  people,  by  and  in  my  name  as 
Attorney-General,  for  a  dissolution  of  such  company  upon  the 
applicant  executing  and  filing  in  this  office  usual  stipulation  and 
consent,  and  also  a  bond  in  the  penal  sum  of  $500  with  sureties 
as  required  by  such  consent,  and  I  do  hereby  designate  Henry  \V. 
Williams  to  commence  and  prosecute  such  action  in  compliance 
with  the  terms  and  provisions  of  the  aforesaid  stipulation. 

EDWARD  R.  (VM ALLEY, 

AUorney-i  tone  ml. 


STATE  OF  XEW  YORK, 

Attorn ey-General\s  Office, 

Albany,  November  18,  1909. 
Before  the  Attorney-General. 


In  the  Matter  of  the  Petition  of  Sarah  II. 
Barnes  and  others  for  a  revocation  of 
the  grant  of  land  under  water,  made  by 
the  Commissioners  of  the  Land  Office  to 
the  Midland  Railroad  Terminal  Com- 
pany, on  T)eoemlM?r  15,  1SI08. 


To  (he  Commissioners  of  the  Land  Office: 

Gentlemen. —  Pursuant  to  a  resolution  of  your  Honorable 
Board  passed  at  a  meeting  held  on  the  25th  of  August,  190(.),  the 
above  matter  was  referred  to  me  with  power  to  take  such  action 
as  T  deem  wise,  to  set  asid"  certain  letters  patent  of  the  above- 
named  Midland  Railroad  Terminal  Company,  and  both   parties 
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to  the  controversy  having  been  heard  at  length  upon  all  the  dif- 
ferent phases  involved,  and  after  a  full  examination  of  all  the 
documentary  and  record  evidence  which  has  been  submitted,  I 
have  the  honor  to  report  as  follows : 

That  the  petition  herein  shows  that  the  petitioners,  Sarah  H. 
Barnes,  Charlotte  H.  Barnes,  Mary  E.  Barnes  and  Emily  Barnes 
are  the  owners,  as  tenants  in  common,  and  the  petitioner  Harry 
W.  Putnam  is  the  lessee  of  a  portion  of  the  same,  of  certain  land 
lying  in  the  Fourth  Ward  of  the  borough  of  Kichmond,  in  Rich- 
mond county,  New  York.  That  a  portion  of  said  land  is  bounded 
on  the  northwest  by  Bed  lane,  also  called  Lincoln  avenue,  with  a 
frontage  on  the  sea  of  nearly  one-fifth  of  a  mile,  and  a  tract  under 
water  in  front  of  and  adjacent  to  the  above-mentioned  upland, 
and  running  its  whole  width  and  extending  under  the  sea  several 
hundred  feet  to  the  pier  and  bulkhead  lines,  as  recommended  by 
the  Board  of  Bevision  of  the  Exterior  Pier  and  Bulkhead  Lines 
of  the  Harbor  of  New  York  around  Staten  Island  in  1879. 

That  the  petitioners  own  land  under  water  on  both  sides  of 
the  land  owned  by  the  Midland  Bailroad  Terminal  Company,  as 
follows:  On  the  north,  49  acres  purchased  in  1907  for  $312, 
and  on  the  south  13  acres  purchased  for  $319.  That  the  grants 
of  land  under  water  to  the  petitioners  were  without  restrictions 
or  reservations  of  any  kind. 

That  in  or  about  the  month  of  December,  1899,  the  Midland 
Bailroad  Terminal  Company  made  an  application  to  the  Land 
Board  for  a  grant  of  certain  land  under  water  adjacent  to  its 
property  in  Bichmond  county.  The  application  asked  for  the 
grant  of  such  land  as  was  therein  described,  "  and  also  the  right 
to  improve  and  build  piers,  under  the  law,  on  the  land  under 
water  in  front  of  the  land  above  described,  out  to  the  exterior 
pierhead  line  established  by  Harbor  Line  Board,  and  approved 
by  the  Secretary  of  War,  March  4,  1890,  and  bounded  by  the 
northerly  and  southerly  lines  of  the  above  described  tract  of  land 
extended  to  said  pierhead  line."  Such  application  also  contained 
the  following  statement:  "  It  is  the  intention  of  the  undersigned 
to  apply  for  an  absolute  title  in  fee  simple,  for  said  land  under 
water." 

A  remonstrance  to  such  grant  was  filed  by  the  city  of  New 
York,  and  the  application  was  pending  before  the  Land  Board 
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until  April  2,  1902,  at  which  time  letters  patent  were  issued 
to  said  company  of  aboiit  sixteen  acres  of  land  under  water,  ap- 
praised at  the  value  of  $2,447.14  ($150  per  acre)  and  that  amount 
was  paid  into  the  treasury  of  the  State  for  the  aforesaid  grant  — 
such  patent  giving  to  the  Midland  Railroad  Terminal  Company 
the  right  "  to  erect  on  the  land  under  water  herein  granted,  a 
pier  or  piers  and  buildings  or  structures  of  a  substantial  char- 
acter," but  it  contained  the  following  restrictive  provision: 

"  This  grant  is  made  upon  the  express  condition  that  the 
said  party  of  the  second  part,  its  sijccessors  and  assigns,  shall 
not  make,  erect  or  maintain,  or  cause  or  allow  to  be  made, 
erected  or  maintained  any  fence,  building,  excavation  or 
other  obstruction  of  any  kind  in  or  upon  the  land  lying  be- 
tween the  lines  of  high  and  low  water  as  they  are  now  or 
hereafter  shall  exist,  that  shall  in  any  manner  obstruct,  in- 
terfere with,  inconvenience  or  prevent  any  person  or. per- 
sons from  or  in  crossing  or  recrossing  in  any  manner  or  way 
said  land  between  high  and  low  water  mark." 

That  prior  to  the  execution  of  said  letters  patent,  the  said  Mid- 
land Railroad  Terminal  Company  had  commenced  extensive  im- 
provements of  the  land  owned  by  them,  upon  the  beach  and  up- 
lands. It  had  cleared  up  the  land,  removed  the  brush  and  drift- 
wood, the  sand  dunes  were  leveled,  a  broad  board  walk  was  built 
along  the  whole  front  of  its  property,  hotels  and  a  theatre  were 
constructed,  many  different  kinds  of  amusements  were  estab- 
lished, and  the  place  converted  into  an  attractive  resort  for  the 
inhabitants  of  New  York  and  the  several  cities  in  that  vicinity. 
A  trolley  company  made  connection  with  the  locality,  and  steam- 
boats began  to  ply  between  New  York  and  the  place.  The  com- 
pany extended  a  pier  from  a  point  on  the  land  above  high  water 
mark  some  seventeen  hundred  feet  into  the  sea,  and  it  is  claimed 
that  it  expended  over  a  million  dollars  in  thp  development  of  the 
grounds  and  the  various  improvements  that  it  made  in  and  upon 
the  property,  and  it  became  a  popular  resort  for  a  good  class  of 
people  seeking  for  afternoon  and  evening  entertainment  for  them- 
selves and  friends. 
9 
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The  Midland  Railroad  Terminal  Company  now  claim  that  they 
did  not  know  of  the  restrictions  which  were  included  in  their 
grant  until  a  law  suit  was  commenced  as  hereinafter  stated,  but 
it  appears  that  on  November  2,  1901,  a  letter  was  sent  by  the 
then  Secretary  of  State  to  John  C.  Payne,  the  attorney  for  the 
company,  informing  him  of  the  appraisal  which  had  been  made 
by  the  Land  Board,  of  the  land  included  in  the  company's  origi- 
nal application,  and  that  the  grant  would  contain  the  precise 
condition  which  was  afterwards  inserted  in  the  deed  that  was 
finally  issued.  On  November  6,  1901,  another  letter  was  written 
by  the  Secretary  of  State  to  the  same  attorney,  evidently  in  reply 
to  a  letter  written  by  Mr.  Payne  in  which  an  explanation  as  to 
the  proposed  restrictions  was  asked  for,  and  the  reasons  for  the 
same  were  given  by  the  Secretary.  On  January  11,  1902,  the 
Secretary  of  State  again  wrote  Mr.  Payne  acknowledging  receipt 
of  an  amended  application,  informing  him  that  letters  patent 
had  been  directed  to  be  issued  by  the  Land  Board  upon  the  pay- 
ment within  three  months  of  $2,447.14,  the  purchase  price  for 
the  land  applied  for  by  the  company  by  its  amended  application, 
$5  patent  fee,  and  closed  with  this  statement: 

"  The  patent  will  contain  the  same  condition  and  reserva- 
vation  that  was  imposed  by  the  Commissioners  in  the  origi- 
nal grant  as  ordered  October  31,  1901." 

It  is  thus  made  very  clear  that  whether  the  members  of  the 
company  had  personal  knowledge  of  the  restrictive  clause  or  not, 
that  their  attorney  and  confidential  counsel  had  full  information 
of  the  proposed  condition,  and  the  company  is  therefore  fairly 
chargeable  with  knowledge  of  the  limitation  and  restriction  which 
was  put  in  the  grant. 

In  building  its  pier,  the  company  constructed  the  same  over 
the  strip  of  land  between  low  and  high  water  mark. 

In  1900,  the  petitioners,  Sarah  II.  Barnes  and  others,  made 
some  improvements  upon  their  side  and  put  up  some  attractions 
for  the  purpose  of  securing  some  of  the  public  patronage  that 
was  coming  to  the  seashore  at  that  locality,  but  such  attractions 
were  not  of  the  elaborate  style  or  value  of  those  erected  by  the 
Midland  Railroad  Terminal  Company,  and  the  different  parties 
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thus  became  rivals  to  a  certain  extent.  Both  parties  had  a  license 
and  surf  bathing  was  one  of  the  features  of  the  locality,  and  as 
both  parties  had  some  attractions,  the  public  patronage  was  some- 
what divided,  the  company  doing  a  large  business,  and  the  peti- 
tioners a  fairly  flourishing  business  in  the  summer  of  1901. 

Some  time  thereafter  the  company  fenced  off  the  bents 
under  the  pier  and  built  a  shed  over  what  was  high  water  mark 
and  across  an  old  way  generally  called  a  boulevard,  and  the  public 
were  somewhat  obstructed  from  passing  from  the  company's 
premises  on  to  the  public  bulkhead  at  the  end  of  Red  lane,  and 
later,  the  company  constructed  a  sand  pumping  plant  which  would 
pump  up  sand  from  the  waters  on  to  the  bulkhead,  which  kept  it 
wet  and  interfered  with  the  passage  of  the  public  on  to  the  peti- 
tioners' premises. 

The  petitioners  claimed  that  these  acts  on  the  part  of  the  com- 
pany were  violative  of  the  restrictions  contained  in  its  letters 
patent,  and  on  or  about  July  1,  1905,  the  petitioners  commenced 
an  action  in  the  Supreme  Court  to  enjoin  and  restrain  the  com- 
pany from  maintaining  buildings  or  structures  across  or  upon 
the  Sea  Side  Boulevard  or  a  pier  upon  the  land  between  high 
and  low  water  mark  that  would  interfere  with  the  passage  of 
the  public,  also  from  using  the  sand  pump,  etc.  An  answer  was 
interposed  by  the  company  and  the  action  tried  and  finally 
reached  the  Court  of  Appeals  upon  a  certified  question  of  law, 
and  resulted  in  the  Court  of  Appeals  holding  that  the  company 
had  the  right,  as  littoral  owner  or  by  virtue  of  its  letters  patent, 
to  construct  and  maintain  a  pier  that  was  reasonably  adapted 
to  the  purpose  for  which  it  was  primarily  intended,  and  that  was 
to  provide  a  means  of  passage  from  the  upland  to  the  sea,  but  in 
so  far  as  the  company  transcended  such  bounds,  the  rights  of  the 
public  remain  unaffected,  and  that  by  the  maintenance  of  plank 
from  spile  to  spile  under  the  pier  so  as  to  form  a  fence  barring 
passage,  and  the  erection  of  a  shed  on  the  platform  extending 
to  the  sea  and  therefore  constituted  the  usurpation  of  rights 
which  the  company  never  acquired  as  littoral  owner,  either  under 
its  title  to  the  uplands  or  as  patentee  by  grace  of  the  State,  and 
that  such  usurpation  was  an  invasion  of  the  public  rights  in  the 
foreshore. 
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In  the  discussion  of  the  question  involved  upon  the  appeal,  the 
court  mado  the  following  observation  in  reference  to  the  letters 
patent  held  by  the  company : 

"  It  is  apparent  from  the  most  cursory  reading  of  this 
patent  that  if  all  its  language  was  to  be  adopted  in  its  strictly 
literal  meaning,  the  condition  would  operate  to  annul 
the  grant.  It  would  have  been  impossible,  of  course,  for  the 
defendant  to  construct  a  pier  or  other  structure  of  substan- 
tial character  to  extend  from  the  land  under  water  to  the 
upland,  without  obstructing  in  some  degree  the  right  of 
passage  which  the  public  had  along  the  foreshore.  It  is 
necessary,  therefore,  to  give  the  condition  in  the  patent-  its 
reasonable  and  obvious  meaning,  and  when  that  is  done  it 
matters  but  little  whether  the  defendant  rests  upon  its  letters 
patent  or  upon  its  legal  right  as  a  littoral  owner." 

The  case  is  reported  in  193  N.  Y.  378. 

After  the  rendition  of  the  decision  by  the  Court  of  Appeals, 
the  Midland  Railroad  Terminal  Company  made  an  application 
to  the  Land  Board  for,  and  upon  the  15  th  day  of  December,  1908, 
obtained  a  new  patent  for  the  same  land  under  water,  which  was 
granted  to  it  under  the  original  letters  of  April  2,  1902,  but 
entirely  free  from  the  conditions  and  restrictions  mentioned  in 
such  former  patent,  and  after  it  had  received  its  new  grant  the 
company  was  allowed  to,  and  did  thereafter  serve  a  supplemental 
answer  setting  up  as  a  defense  the  rights  acquired  by  it  under 
the  patent  of  December  15,  1908. 

It  is  claimed  by  the  petitioners,  and  conceded  by  the  Midland 
Railroad  Terminal  Company,  and  fully  established  by  the  records 
of  the  Commissioners  of  the  Land  Office,  that  the  company  did 
not,  previous  to  its  application  for  the  grant  of  December  15, 
1908,  cause  a  notice  required  by  section  71  of  the  Public  Lands 
Law,  chapter  317  of  the  Laws  of  1894  (now  section  70  of  the 
Consolidated  Public  Lands  Law)  to  be  published  in  any  news- 
paper printed  in  Richmond  county,  nor  cause  a  copy  of  such 
notice  to  be  posted  upon  the  door  of  the  Court  House  of  said 
county  and  that  the  petitioners  had  no  notice  of  said  application. 
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The  company,  however,  claims  that  the  application  was  simply 
for  a  confirmatory  grant  of  a  defective  title,  and  that  it  could  be 
made  under  the  power  conferred  upon  the  Commissioners  by 
section  10  of  the  Public  Lands  Law  (chapter  317,  Laws  of 
1894)  without  posting  or  publication  of  any  notice.  The  powers 
and  duties  of  the  Land  Board  are  purely  statutory,  and  unless 
the  right  to  issue  such  letters  without  notice  existed  by  a  fair 
construction  of  the  statute,  they  were  granted  without  jurisdic- 
tion and  therefore  without  force  or  effect. 

People  v.  Page,  39  App.  Div.  120  {note). 
People  v.  Schmerhom,  19  Barb.  558. 

The  power  to  confirm  defective  grants  is  conferred  by  such 
section  upon  the  Commissioners  when  either  of  two  conditions 
exist :  First.  When  a  sale  has  been  lawfully  made  or  directed  and 
all  the  jurisdictional  facts  existed  to  authorize  the  grant  but 
through  some  accidental  omission  or  manifest  error  the  patent 
was  not  actually  issued;  and,  second,  where  a  patent  has  been 
issued  but  is  "  deficient  or  manifestly  erroneous  in  description  or 
otherwise."  Neither  of  these  conditions  existed  which  would 
call  for  the  exercise  of  the  discretion  of  the  Commissioners  to 
grant  the  letters  of  December  15,  1908.  The  only  possible  appli- 
cation of  either  condition  lies  in  the  second,  as  the  former  letters 
were  issued  and  in  existence  at  the  time  of  the  application  for  a 
new  patent.  Neither  can  it  be  successfully  claimed  that  the 
former  grant  was  "  deficient  or  manifestly  erroneous  in  descrip- 
tion or  otherwise  "  as  the  proceedings  of  the  Land  Board  show 
clearly  that  it  was  the  deliberate  purpose  of  the  Board  at  the 
time  of  the  issuance  thereof  to  include  therein  the  precise  con- 
ditions and  restrictions  that  appear  in  such  former  grant,  and 
even  if  the  company's  officers  were  unaware  of  such  restrictions 
in  the  grant  until  a  long  time  after  it  was  given,  it  cannot  bo 
claimed  that  it  was  neither  deficient  or  erroneous,  so  far  as  the 
Land  Board  was  concerned,  as  it  was  exactly  the  kind  of  a  grant 
which  the  Board  intended  to  give.  The  policy  of  the  Land  Board 
was  changed  somewhat  just  prior  to  such  former  grant,  but  T 
cannot  see  what  difference  it  makes  what  the  reasons  or  motives 
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were  which  culminated  in  the  insertion  of  such  restrictive  clause, 
as  it  is  apparent  that  it  was  inserted  in  pursuance  of  the  resolu- 
tion of  the  Board,  and  such  patent  was  not  deficient  or  manifestly 
erroneous  in  description  or  otherwise,  and  it  is  only  when  there 
is  a  failure  to  issue  a  patent  through  accident  or  there  is  a  clear 
and  manifest  error  or  defect  in  the  letters  issued  that  a  Board 
would  have  .the  authority  to  issue  a  confirmatory  grant  or  to 
change  or  reverse  the  action  of  a  former  Board. 

People    ex    rel.    Best    v.    Preston,    62    Hun,    185-189; 

affirmed,  131  N.  Y.  644. 
Osterhoudt  v.  Rigney,  98  N.  Y.  222. 
U.  8.  v.  Bank  of  the  Metropolis,  40  U.  8.  377. 

I  am  very  clearly  of  the  opinion  that  the  grant  of  December 
15,  1908,  was  made  without  jurisdiction  and  is  null  and  void, 
as  no  notice  was  either  published  or  posted  as  required  by  law, 
and  no  authority  was  vested  in  the  Commissioners  to  issue  the 
same  as  a  confirmatory  grant  under  the  circumstances  as  they 
existed.  The  rights  reserved  to  the  State  by  the  former  grant 
were  valuable  and  could  only  be  transferred  by  full  compliance 
with  the  article  5,  chapter  317,  Laws  of  1894,  but  the  letters  of 
December  15;  1908,  were  issued  and  delivered  to  the  Midland 
Railroad  Terminal  Company  without  additional  compensation 
for  such  rights. 

I  am  unable  to  find  any  authority  vested  in  the  Land  Board 
to  cancel  or  annul  the  letters  issued  December  15,  1908,  notwith- 
standing they  are  void.  Provision  is,  however,  made  by  section 
1957  of  the  Code  of  Civil  Procedure,  for  the  maintenance  of . 
an  action  to  vacate  or  annul  letters  patent  upon  certain  grounds 
therein  specified,  by  the  Attorney-General  whenever  he  has  good 
reason  to  believe  that  an  act  or  omission  specified  in  such  section 
can  be  proved,  and  that  the  person  to  be  made  defendant  has  no 
sufficient  legal  defense. 

The  resolution  of  the  Commissioners  of  the  Land  Office  re- 
ferring the  matter  to  me  would  seem  to  imply  that  I  should  take 
some  action  to  set  aside  the  patent  issued  to  the  Midland  Rail- 
road Terminal  Company,  but  I  take  it  that  it  was  referred  to  me 
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fur  a  report  as  to  what  ought  to  be  done  under  the  circumstances, 
and  I  have  therefore  adopted  that  construction  of  the  resolution, 
as  the  attorneys  representing  the  respective  parties  to  this  con- 
troversy seem  to  agree  that  such  is  a  fair  interpretation  to  be 
placed  upon  the  same.     (Page  101  of  argument.) 

It  is  claimed  by  the  petitioners  that  the  patent  of  December 
15,  1908,  creates  a  cloud  upon  the  title  of  the  state,  and  that  it  was 
obtained  by  means  of  a  fraudulent  suggestion  or  concealment  of 
a  material  fact  made  by  or  with  the  knowledge  or  consent  of  some 
or  all  of  the  officers  of  the  company,  and  that  the  company  having 
secured  the  right  to  set  up  such  void  grant  in  a  supplemental 
pleading  in  the  action  which  is  still  pending,  and  inasmuch  as 
neither  the  People  of  the  State  nor  the  Land  Commissioners  are 
parties  to  the  action,  the  petitioners  may  not  be  allowed  to  attack 
the  validity  of  such  grant,  and  that  an  action  should  be  com- 
menced by  and  in  the  name  of  the  People  to  remove  the  cloud 
upon  the  State's  title  and  restore  the  parties  to  the  positions 
which  they  respectively  held  before  the  issue  of  the  void  grant 
of  December  15,  1908. 

As  previously  stated,  there  are  no  restrictions  or  limitations 
upon  the  title  of  the  petitioners  upon  both  sides  of  the  company's 
land,  and  no  similar  restrictions  upon  the  title  of  any  of  the  other 
owners  of  land  along  that  side  of  Staten  Island.  It  also  appears 
that  the  company  paid  a  much  higher  consideration  per  acre  for 
the  land  conveyed  to  it  under  the  original  patent  than  that  con- 
veyed to  the  petitioners,  and  the  litigation  which  is  pending  has 
grown  out  of  a  personal  and  private  controversy  between  a  couple 
of  riparian  owners,  rivals  for  the  same  business,  and  has  be- 
come bitter  and  acrimonious.  If  the  other  titles  along  that 
shore  were  burdened  with  the  same  restrictions,  an  action  might 
very  properly  bo  brought  in  the  interest  of  the  public  to  annul 
such  grant  and  thus  restore  the  restrictions  wThich  were  eliminated 
by  the  later  letters,  as  the  company's  title,  without  the  restrictive 
clause  hereinbefore  referred  to  would  occupy  about  the  same  legal 
status  as  all  the  other  littoral  owners  along  that  shore. 

The  Court  of  Appeals  held  in  Town  of  Brookhaven  v.  Smith, 
188  N".  Y.  74,  and  reiterated  th.e  same  doctrine  in  Barnes  v. 
Midland  R.  R,  Terminal  Co.,  193  Nf  Y.  378,  that  a  littoral  or 
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riparian  owner  has  the  right  to  construct  and  maintain  a  pier 
from  his  upland  into  the  sea  to  enable  him  to  make  reasonable 
use  of  his  upland,  and  notwithstanding  the  restrictions  in  the 
company's  grant  which  was  before  the  court  and  fully  considered 
in  the  last  above-mentioned  case,  it  held  that  the  company  had  the 
right  to  maintain  its  pier,  and  "  just  so  far  as  it  was  a  necessary 
consequence  of  the  reasonable  exercise  of  that  right  to  obstruct 
the  foreshore  and  thus  to  limit  the  free  and  convenient  passage 
of  the  public,  the  defendant's  (company's)  rights  are  superior 
to  all  others  save  those  reserved  to  Congress  and  the  State  Legis- 
lature. To  the  extent  that  the  defendant  transcended  these 
bounds,  the  rights  of  the  public  remain  unaffected." 

It  is  thus  made  clear  that  with  or  without,  the  restrictive  clause 
in  the  letters  patent,  the  company  has  the  right  to  maintain  its 
pier,  and  it  is  claimed  by  the  attorneys  for  the  company,  and  not 
strenuously  denied  by  the  attorneys  for  the  petitioners,  that  all 
the  other  obstructions  complained  of  have  ceased  to  exist,  either 
by  non-user  or  by  changes  caused  by  the  action  of  the  elements. 
The  petitioners  claim  that  the  obstructions  have  been  discontinued 
on  account  of  the  lawsuit  which  is  still  pending,  and  that  the  same 
or  other  obstructions  will  be  renewed  unless  the  restrictions  are 
restored  by  the  cancellation  of  the  second  letters  patent,  and  the 
answer  is  made  that  there  will  be  ample,  opportunity  to  institute 
such  an  action  after  the  offense  has  been  committed. 

I  think  the  Land  Commissioners  acted  without  full  knowledge 
or  information  of  all  the  conditions  and  circumstances  surround- 
ing the  premises  at  the  time  of  the  issuance  of  the  letters  patent 
of  December  15,  1908,  and  that  the  same  were  granted  under  a 
misapprehension  of  the  law  and  the  facts,  and  that  the  same  are 
jurisdictionally  defective  and  void  and  that  an  action  could  be 
maintained  to  vacate  or  annul  the  same  under  the  authority  of 
section  1957. 

In  consideration  of  all  the  facts  and  circumstances  surround- 
ing this  controversy  I  have  reached  the  conclusion  that  an  oppor- 
tunity should  be  given  the  Midland  Railroad  Terminal  Company 
to  surrender  their  letters  under  date  of  December  15,  1908,  and 
consent  that  the  same  be  canceled  and  discharged  of  record,  and 


Digitized  by 


Google 


Report  ov  the  Attorney-General.  265 

make  another  application  to  the  Land  Commissioners  for  another 
patent  free  from  the  conditions  and  restrictions,  imposed  by  the 
letters  of  April  2,  1902,  upon  notice  of  such  application  as  pro- 
vided by  section  76  of  the  Public  Lands  Law,,  and  if  said  com- 
pany declines  to  avail  itself  of  this  privilege  and  refuses  to  sur- 
render its  deed  or  consent  to  its  cancellation  as  hereinbefore  sug- 
gested within  thirty  days  after  the  filing  of  this  report,  that  the 
petitioners  be  given  privilege  to  bring  and  prosecute  an  action  by 
and  in  behalf  of  the  People,  in  my  name  as  Attorney-General  of 
the  State,  to  vacate  or  annul  the  same  as  provided  by  section  1957 
of  the  Code  of  Civil  Procedure,  but  to  give  a  bond  to  the  People 
of  a  sufficient  amount,  to  be  approved  by  me,  to  save,  protect  and 
indemnify  the  State  against  any  possible  costs  or  judgment  that 
may  be  found  or  entered  against  it  in  such  action,  but  such  action 
to  remain  at  all  times  subject  to  my  control. 
All  of  which  is  respectfully  submitted. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  28,  1909. 
Before  the  Attorney-General. 


In  the  Matter  of  the  Application  of  Melvin 
E.  Bellinger,  to  the  Attorney-General 
of  the  State  of  New  York,  to  bring  pro- 
ceedings against  certain  persons  claiming 
to  be  the  New  York  State  Board  of  Phar- 
macy as  usurpers,  intruders  and  unlawful 
holders  of  a  public  office. 


This  matter  having  been  brought  to  a  hearing  before  me  at  the 
Attorney-General's  office  in  the  city  of  Albany,  on  the  8th  day 
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of  December,  1909,  the  applicant  appearing  by  Hon.  Robert  S. 
Conklin,  his  attorney,  and  the  eastern  branch  of  the  State  Board 
of  Pharmacy  having  appeared  by  Steiner  &  Petersen,  And  the 
middle  and  western  branches  having  appeared  by  Harold  D. 
Alexander,  Esq.,  their  respective  attorneys,  and  all  parties  hav- 
ing been  heard  at  length,  and  it  appearing  from  statements  made 
upon  the  hearing  by  the  attorneys  for  the  Board  of  Pharmacy 
that  appeals  are  now  pending  in  the  Appellate  Division  and  will 
soon  be  brought  to  argument,  in  which  all  or  nearly  all  of  the 
questions  raised  upon  this  application,  relating  to  the  consti- 
tutionality of  the  act  providing  for  such  board,  and  also  the 
statutory  prerogatives,  rights  and  duties  of  the  board,  will  be  in- 
volved, and  will  probably  be  passed  upon  by  such  court,  I  deem 
it  inexpedient  to  allow  an  action  or  proceeding  to  be  brought  at 
this  time  in  behalf  of  the  People  against  the  New  York  State 
Board  of  Pharmacy  to  oust  and  displaca  the  present  members 
of  such  board,  and  the  application  of  Melvin  E.  Bellinger,  for 
leave  to  bring  such  an  action  or  proceeding  is  hereby  denied. 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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OPINIONS  RENDERED  TO  THE  GOVERNOR. 


Public  Officers  Law  —  Section  5. 

Appointment  of  John  Williams  as  Commissioner  of  Labor  for 

unexpired  term  of  predecessor. 

STATE  OF  NEW  YORK, 

Attorney-Gexeral's  Office, 

Albany,  April  28,  1909. 

Hon.  Charles  E.  Hitches,  Governor,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  verbal  request  of  the  2>7th  inst., 
for  my  opinion  as  to  the  date  of  the  expiration  of  the  term  of 
office  of  the  present  Commissioner  of  Labor,  I  beg  to  advise  as 
follows : 

Section  40  of  the  Consolidated  Labor  Law  provides  that  the 
Commissioner  of  Labor  shall  be  appointed  by  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  and  shall  hold 
office  for  a  term  of  four  years  beginning  on  the  first  day  of 
January  of  the  year  in  which  he  is  appointed.  Under  this  pro- 
vision, Mr.  Sherman,  the  predecessor  of  the  present  Commis- 
sioner, was  appointed  May  4,  1905.  His  term,  therefore,  would 
have  expired  four  years  from  the  first  day  of  January,  1905,  or 
December  31,  1908.  He  resigned  from  the  position  and  the 
present  Commissioner  was  appointed  during  the  recess  of  the 
Legislature,  on  October  3,  190-7.  He  was  reappointed  in  January, 
1908,  in  accordance  with  law  and  the  appointment  confirmed  by 
the  Senate. 

The  question  which  you  ask  me  is  whether  this  appointment  is 
to  be  regarded  as  one  for  the .  unexpired  term  of  Commissioner 
Sherman  or  whether  it  was  a  new  appointment  for  a  period  of 
four  years. 
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Section  38  of  the  Consolidated  Public  Officers  Law  reads  in 
part  -as  follows: 

"  Terms  of  officers  chosen  to  till  vacancies. —  If  an  ap- 
pointment of  a  person  to  fill  a  vacancy  in  an  appointive 
office  be  made  by  the  officer,  or  by  the  officers,  body  or  board 
of  officers,  authorized  to  make  appointment  to  the  office  for 
the  full  term,  the  person  so  appointed  to  such  vacancy  shall 
\old  office  for  the  balance  of  the  unexpired  term." 

It  is  clear  that  if  the  appointment  in  question  falls  within  the 
scope  of  this  section,  it  was  merely  an  appointment  for  the  un- 
expired term  of  the  original  appointee.  It  is  my  judgment, 
moreover,  that  the  language  of  this  section  is  broad  enough  to 
cover  this  case.  The  appointment  of  the  Commissioner  of  Labor 
by  the  Governor  is'  not  complete  until  ratified  by  the  Senate. 
The  appointive  power,  therefore,  may  in  a  sense  be  regarded  as 
shared  bv  the  Senate.  Bv  section  2  of  the  Consolidated  Public 
Officers  Law,  however,  all  members  of  the  Legislature  are  in- 
cluded in  the  definition  of  State  officers  and,  therefore,  even  re- 
garding the  Senate  as  sharing  with  the  Governor  the  power  to 
make  this  appointment,  it  would  seem  to  be  clear  that  the  appoint- 
ment is  made  by  the  "  officers  "  authorized  to  make  appointment 
for  the  full  term. 

It  therefore  follows,  in  my  opinion,  that  the  term  of  office  of 
the  present  Commissioner  of  Labor  expired  on  the  31st  day  of 
December,  1908,  the  end  of  the  unexpired  term  of  his  predecessor. 
He,  therefore,  has  been  holding  office  since  that  date  under 
section  5  of  the  Public  Officers  Law  in  default  of  appointment  of 
his  successor. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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State  Constitution  —  Section  2,  Atticle  12. 

Special  City  Laws,  K"ew  York  city.  Whether  certain  bills  ac- 
cepted by  the  city  were  returned  to  the  Governor  in  time  to 
be  passed  upon. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  28,  1909. 

To  the  Governor,  Executive  Chamber,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  your  request  for 

an  opinion  as  to  whether  certain  city  bills  accepted  by  the  city 

were  returned  to  you  within  the  time  limited  by  the  Constitution 

so  that  they  may  be  passed  upon  by  you. 

Your  request  calls  for  a  construction  of  section  2  of  article  12 

of  the  Constitution,  which  in  part  is  as  follows: 

"After 'any  bill  for  a  special  city  law,  relating  to  a  city, 
has  been  passed  by  both  branches  of  the  legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a 
certified  copy  thereof  to  the  mayor  of  such  city,  and  within 
fifteen  days  thereafter  the  mayor  shall  return  such  bill  to  the 
house  from  which  it  was  sent,  or  if  the  session  of  the  legisla- 
ture at  which  such  bill  was  passed  has  terminated,  to  the 
Governor,  with  the  mayor's  certificate  thereon,  stating 
whether  the  city  has  or  has  not  accepted  the  same.    *    *    *  " 

I  am  informed  that  these  bills  were  forwarded  to  the  mayor  of 
New  York  on  the  first  day  of  May,  1909,  as  appears  from  the 
indorsement  of  the  clerk  of  the  house  in  which  they  originated, 
and  that  they  were  mailed  from  New  York  to  you  by  registered 
mail  on  May  15  and  received  in  the  post-office  here  on  the  16th, 
which  was  Sunday,  but  were  not  actually  delivered  into  your 
possession  until  Monday,  the  17th.  You  ask  whether  they  were 
returned  within  the  time  limited  by  the  provisions  of  the  Con- 
stitution quoted.  If  they  were  not  so  returned  the  result  is  that 
you  will  be  precluded  from  passing  upon  the  merits  of  the  bills 
because  of  non-compliance  with  this  provision. 
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In  discussing  the  various  questions  raised,  there  are  certain 
fundamental  considerations  which  should  be  kept  in  mind.  The 
first  of  these  is  that  the  consequences  of  different  interpretations 
of  a  statute  or  a  Constitution  are  of  great  importance  in  deter- 
mining which  should  be  adopted  where  the  language  is  not  per- 
fectly clear  in  itself.  The  second  is  that  every  reasonable  doubt 
should  be  resolved  in  favor  of  giving  effect,  so  far  as  possible,  to 
the  expression  of  the  will  of  the  people  enacted  by  the  Legislature. 
It  would  therefore  follow  that  unless  the  meaning  of  this  pro- 
vision admits  of  no  reasonable  doubt  that  the  Constitution  has 
been  violated,  the  acts  of  the  Legislature  should  not  be  rejected 
at  the  outset  without  examination  into  the  merits. 

The  first  question  raised  is  whether  the  indorsement  by  the 
clerk  on  these  bills  as  to  the  date  of  transmission  is  binding  upon 
you,  in  view  of  the  fact  that  they  were  not  actually  received  by 
the  mayor  until  the  3d  of  May.  This  indorsement  is  apparently 
made  pursuant  to  section  34  of  the  General  City  Law,  which  pro- 
vides in  part: 

"  The  clerk  of  the  house  in  which  such  bill  originated 
shall  endorse  upon  the  original  bill  to  be  presented  to  the 
governor,  and  upon  the  certified  copy  thereof  to  be  trans- 
mitted to  the  mayor,  the  date  of  such  transmission." 

It  may  be  argued  that  the  language  employed  here  shows  that 
the  legislative  construction  of  the  meaning  of  the  word  "  trans- 
mit "  was  that  the  date  of  transmission  from  which  the  fifteen- 
day  period  should  be  reckoned  was  the  date  upon  which  the  bilta 
were  forwarded  to  the  mayor.  There  is  some  force  in  this  argu- 
ment. On  consideration  of  the  whole  question,  however,  I  am 
inclined  to  a  different  conclusion.  The  ordinary  meaning  of  the 
word  "  transmit "  as  defined  by  the  authorities  is  "  to  deliver," 
to  send  through  or  across,  transfer  from  one  to  another.  The 
Standard  Dictionary,  under  the  word  " convey,"  says: 

"  Convey,  transmit  and  transport  all  imply  delivery  at  a 
destination    *     *    *    I  will  transmit  the  letter." 
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It  is  a  fundamental  principle  of  construction  that  the  language 
of  statutes  and  Constitutions  must  be  construed,  if  possible,  in 
its  ordinary  and  usual  sense. 

In  the  second  place,  the  results  of  interpreting  this  language  to 
mean  that  the  fifteen-day  period  begins  as  soon  as  the  bills  have 
been  forwarded  to  the  mayor  might  be  very  unfortunate.  The 
method  of  transmission  is  not  provided  for  either  in  the  Consti- 
tution or  by  statute.  I  am  informed  that  it  has  been  customary 
to  employ  either  messengers  or  mail.  In  the  case  of  a  bill  being 
transmitted  by  messenger,  if  for  any  reason  he  failed  to  deliver 
it  within  the  fifteen  days,  the  whole  purpose  of  this  constitutional 
provision  might  be  defeated.  The  Legislature,  on  the  expiration 
of  fifteen  days,  not  having  received  the  bills  back  from  the  mayor, 
would  have  the  right  to  enact  them  into  law  even  though  no  op- 
portunity had  been  given  to  the  city  authorities  for  a  hearing  on 
a  bill  or  for  accepting  or  rejecting  the  same.  The  same  thing 
might  be  true  if  for  any  other  reason  the  bills  fail  to  reach  their 
destination.  A  construction  which  might  make  possible  such  re- 
sults is,  under  the  principles  to  which  I  have  already  alluded,  to 
be  avoided  unless  clearly  compelled  by  the  language  of  the  Con- 
stitution, and  this  consideration  is  an  additional  reason  which  in- 
clines me  to  take  the  view  that  the  word  "  transmit "  here  used 
must  be  taken  in  its  usual  or  ordinary  sense  and  includes  delivery. 

The  indorsement  which  the  statute  recpiires  the  clerk  of  the 
house  to  place  upon  the  original  bill  to  be  presented  to  the  Gov- 
ernor and  upon  the  certified  copy  thereof  to  be  transmitted  to  the 
mayor,  is  not  declared  by  the  statute  to  be  presumptive  or  con- 
clusive evidence  of  any  fact.  If  the  language  of  the  section 
quoted  makes  the  indorsement  a  certificate  of  anything,- it  is  of 
a  mere  conclusion  and  not  of  a  fact.  It  is  probably  true  that  this 
indorsement  of  the  date  of  transmission  is  binding  on  the  Ex- 
ecutive in  the  absence  of  any  proof  or  facts  of  the  time  of  the 
actual  delivery  of  the  bill,  but  it  is  my  opinion  that  where,  as  in 
this  case,  the  undisputed  facts  disclose  that  the  bills  did  not  reach 
the  mayor  until  the  3d  of  May,  and  those  facts  are  brought  to 
your  attention,  the  presumption  of  the  indorsement  is  overcome. 

If  the  above  conclusions  are  sound,  it  follows  that  the  bills  in 
question  were  transmitted  to  the  mayor  of  New  York  on  the  3d 
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of  May  rather  than  on  the  1st  and  that  he,  therefore,  had  until 
the  18th  of  May,  under  the  Constitution,  in  which  to  return  them 
to  you  with  the  acceptance  of  the  city. 

I  am  also  of  the  opinion  that  the  word  "  return  "  as  used  in 
the  provision  of  the  Constitution  in  question,  means  the  actual 
delivery  of  a  hill  to  the  Executive  Chamber  or  Governor.  The 
same  considerations  to  which  I  have  already  referred  in  respect 
to  the  meaning  of  the  word  "  transmit "  apply  with  equal  force 
here. 

The  second  question  which  might  be  presented  is  whether  if 
the  fifteen-day  period  mentioned  in  the  Constitution  would  bring 
the  last  day  upon  Sunday,  the  time  for  the  return  of  these  bills 
would  be  extended  to  include  the  following  day.  This  question, 
of  course,  is  eliminated  if  the  conclusions  at  which  I  have  ar- 
rived in  reference  to  the  meaning  of  the  word  "  transmit "  are 
sound.  If  the  courts  should  take  the  view,  however,  that  the  date 
of  forwarding  the  bills  is  the  date  of  their  transmission,  it  would 
still  be  open  to  argument  that  the  bills  were  returned  in  time  by- 
being  delivered  into  your  possession  on  Monday,  the  17th  instant. 
While  the  question  is  a  doubtful  one,  I  have  finally  reached  the 
conclusion  that  this  argument  should  not  prevail.  Although  many 
decisions  hold  that  in  interpreting  the  meaning  of  a  Constitution, 
the  language  must  be  read  in  the  light  of  existing  statutes  and 
that  the  principles  of  interpretation  applicable  to  statutes  are 
also  applicable  to  Constitutions,  I  am,  nevertheless,  of  the  opinion 
that  the  provision  of  the  Statutory  Construction  Law  which 
states  that  wherever  a  certain  event  is  to  be  performed  within  a 
certain  number  of  days  and  the  last  day  falls  upon  Sunday,  the 
time  is  to  be  extended  to  include  the  following  Monday,  is  limited 
in  its  scope  to  the  interpretation  of  statutes.  There  is  sufficient 
doubt  upon  this  question,  however,  to  furnish  an  additional  reason 
why  the  bills  should  be  considered  as  having  been  returned  in 
time,  rather  than  that  you  should  be  precluded  from  considering 
them  on  their  merits. 

Very  respectfully  yours, 

EDWARD  K.  O'MALLEY, 

A  Homey-General. 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  273 

Indians. 

Oneida  Tribe.  Treaty  of  1788.  Reservation  of  certain  tract  of 
land  near  Oneida  lake  and  Fish  creek,  for  occupation  and 
use  of  tribe.  Whether  Treaty  of  1795  again  reserved  such 
lands.  Annuities  provided  by  Treaty  of  1788.  Why  pay- 
ments are  not  continued. 

(See  opinion,  October  26,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  17,  1909. 

Hon.  Charles  E.  Hughes,  Governor  of  the  State  of  New  York, 
Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  report  herewith  upon  the  mat- 
ters referred  to  me  by  your  communication  of  April  15,  1909, 
inclosing  a  letter  and  papers  from  Arthur  0.  Parker,  Esq.,  at- 
torney for  certain  Indians  of  the  Oneida  tribe. 

Mr.  Parker  states  that  these  Indians  claim  they  have  not  re- 
ceived the  rentals  for  land  reserved  for  their  use  about  Oneida 
lake  and  Fish  creek  in  accordance  with  the  terms  of  a  treaty  made 
between  the  Oneida  Nation  and  the  People  of  the  State  of  New 
York  on  September  22,  1788,  and  that  they  desire  to  know  if 
they  can  still  use  and  occupy  or  enjoy  the  rentals  of  these  lands 
reserved  by  the  said  treaty. 

As  these  questions  involved  the  examination  of  the  records  of 
events  extending  over  a  very  long  period  of  time  and  involved  a 
large  amount  of  research,  my  report  has  necessarily  been  de- 
layed. The  records  show  that  these  same  claims  have  been  made 
several  times  heretofore,  but  the  records  of  the  disposition  of 
such  claims  are  obscure  and  indefinite,  consequently,  the  exam- 
ination, which  included  a  search  of  treaties,  legislative  documents 
and  reports  of  committees,  and  records  in  various  State  depart- 
ments, has  taken  a  considerable  period  of  time.. 

The  treaty  of  1788  reserved  to  the  Oneida  Indians  a  tract  of 
land  one-half  mile  in  breadth  on  each  side  of  Fish  creek;  all 
right  and  title  in  and  to  this  land  was  conveyed  by  the  Oneida 


Digit 


zed  by  G00gle 


274  Report  of  tiie  Attotcxf.y-General. 

tribe,  some  portions  to  the  State  and  some  portions  to  individual 
Indians,  to  be  held  in  severalty  by  them,  by  treaties  dated  Sep- 
tember 15,  1705,  March  5,  1802,  and  March  21,  1805,  respec- 
tively, the  last-mentioned  treaty  disposing  of  "  all  the  lands  be- 
longing to  the  Oneida  Nation  along  the  Fish  Creek."  (Records, 
Secretary  of  State:  volume  2,  pages  171-173,  191,  213  and  218.) 

As  to  the  lands  about  Oneida  lake,  I  understand  Mr.  Parker 
has  reference  to  three  tracts  of  land,  each  one-half  mile  square  on 
the  north  shore  of  Oneida  lake,  concerning  which  the  said  treaty 
of  1788  says :  "  and  especially  there  shall  forever  remain  un- 
granted  by  the  People  of  the  State  of  New  York  one-half  mile 
square  at  the  distance  of  every  six  miles  of  the  lands  along  the 
northern  bounds  of  the  Oneida  Lake  *  *  *  and  to  remain  as 
well  for  the  Oneidas  and  their  posterity  as  for  the  inhabitants  of 
the  said  state  to  land  and  encamp  on." 

I  find  that  the  same  claim  in  reference  to  these  three  quarter- 
sections  of  land  was  made  in  the  early  70' s  and  was  referred  to 
a  committee  appointed  by  the  Governor  to  investigate  them. 
This  committee  reported  (Senate  Document  No.  79,  vol.  4,  1874) 
that  no  treaty  could  be  found  conveying  or  releasing  the  rights  of 
the  Oneida  tribe  in  these  lands  along  the  north  shore  of  Oneida 
lake.  The  committee  also  reported  a  considerable  amount  of 
testimony,  some  of  the  witnesses  being  aged  Indians  of  the  Oneida 
tribe,  all  of  which  testimony  tended  to  substantiate  the  claim  that 
the  Oneidas  then  owned  and  had  never  released  their  treaty 
rights  in  and  to  these  particular  three  pieces.  The  committee's 
report  also  showed  that  it  had  been  claimed  on  the  part  of  some 
of  the  State  officials  that  the  Oneida's  rights  to  these  parcels  had 
been  ceded  by  the  treaty,  but  that  the  treaty  itself  could  not  be 
found  or  produced. 

There  is  included  in  this  report  a  copy  of  a  treaty  made  between 
the  Oneida  tribe  and  the  People  of  the  State  of  New  York  on 
September  15,  1795,  concerning  which  the  committee's  report 
says:  "In  the  treaty  of  September  15,  1795,  the  piece  of  land 
on  the  Onondaga  river  and  the  reservations  on  the  north  side  of 
Onondaga  (meaning  Oneida)  lake  are  again  reserved,  but  not 
mentioned  in  subsequent  treaties."  In  my  judgment  this  is  in- 
correct.    The  treaty  of  1795  did  not  again-reserve  to  the  Indians 
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the  lauds  on  the  north  shore  of  Oneida  lake,  but,  on  the  contrary, 
this  treaty  conveyed  and  released  to  the  People  of  the  State  of 
New  York  all  the  Oneida  Indians'  right,  title  and  interest  in  and 
to  these  three  parcels. 

A  careful  examination  of  this  treaty  of  1795  shows  that  the 
Indians  ceded  a  large  part  of  the  land  within  the  boundary  and 
on  the  southern  and  western  sides  of  the  reservation  established 
by  the  treaty  of  1788,  but  from  this  tract,  ceded  by  the  treaty  of 
1795,  there  were  excepted  certain  lands  formerly  granted  to  the 
Stockbridge  Indians  and  there  was  also  excepted  one  mile  square 
on  the  east  side  of  the  Stockbridge  lands,  but  there  was  included 
in  the  conveyance,  not  as  a  part  of  the  lands  still  reserved,  but  as 
a  part  of  the  lands  ceded  and  conveyed  by  this  treaty  of  1795 : 
"All  the  lands  lying  on  the  north  side  of  the  Oneida  lake  appro- 
priated and  set  apart  to  the  use,  benefit  and  behoof  of  the  said 
nation  of  Indians  at  the  treaty  aforesaid  (treaty  of  1788),  and 
also  the  land  at  the  fishing  place  in  the  Onondaga  river,  mentioned 
in  the  treaty  aforesaid." 

While  the  language  used  in  the  treaty  may  seem  at  first  to  be 
ambiguous,  upon  an  analysis  of  the  whole  language  it  seems  clear 
to  me.  Here  were  tracts  of  land  on  the  north  shore  of  Oneida 
lake,  on  which  the  Indians  had  reserved  the  right  to  encamp, 
although  it  was  never  claimed  they  owned  them.  The  parcels  were 
all  outside  of  the  boundary  of  the  reservation  established  by  the 
treaty  of  I78i8  and  formed  no  part  of  nor  were  they  even  con- 
tiguous to  the  lands  ceded  by  the  treaty  of  1795.  If,  as  stated 
in  the  report  of  the  committee  above  referred  to,  the  treaty  of 
1795  had  not  intended  to  cede  and  convey  these  three  parcels, 
there  would  have  been  no  mention  made  of  them.  If  the  treaty 
had  intended  to  except  these  parcels  from  the  conveyance  it  would 
have  repeated  the  word  "  excepting "  in  the  clause  describing 
these  parcels,  but,  on  the  contrary,  the  treaty,  after  conveying  a 
certain  tract  with  certain  exceptions,  adds  to  and  include  in  the 
lands  conveyed  these  three  parcels  and  the  fishing  place  on  Onon- 
daga river. 

It,  therefore,  seems  to  me  that  the  committee  above  referred  to 
was  clearly  in  error  in  stating  that  these  lands  along  the  north 
shore  of  Oneida  lake  were  again  reserved  by  the  treaty  of  1795, 
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and  I  am  of  the  opinion  that  the  Oneida  tribe  ceded  and  released 
all  their  right,  title  and  interest  in  and  to  these  three  parcels  along 
the  north  shore  of  Oneida  lake  to  the  People  of  the  State  of  Xew 
York  in  the  treaty  of  1795.  (See  Records  Secretary  of  State, 
vol.  2,  pp.  171-173.) 

From  a  conversation  had  by  one  of  my  deputies  with  Mr. 
Parker,  I  am  informed  that  he  also  desires,  on  behalf  of  the 
Indians,  to  know  why  the  annual  payments  provided  to  be  made 
by  the  State  in  the  treaty  of  1788  are  no  longer  paid  to  the  Oneida 
Indians.  The  obligation  of  the  payment  of  this  sum  annually, 
together  with  the  payments  of  similar  sums  on  account  of  various 
other  treaties  made  with  the  Oneida  tribe,  was  fulfilled  by  the 
payment  in  full  of  sums  of  money  representing  a  principal  sum, 
on  which  these  annual  payments  were  considered  to  be  annual  in- 
terest, by  the  State  in  the  years  1838,  1839  and  1840,  and  all 
claims  of  the  Oneidas  on  account  of  annual  payments  of  money 
by  virtue  of  the  terms  of  treaties  with  the  State  of  New  York 
were  thus  settled  and  discharged.  (Annual  Report  of  Comp- 
troller, 1840.) 

I  return  herewith  Mr.  Parker's  letter,  together  with  the 
enclosure. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Executive  Laic  --  Sections  7,    8  —  State  Board  of  Embalming 

Examiners. 

Re  expenses,  salary  of  Secretary  and  per  diem  allowance  with 
mileage  to  members  of  Board. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  3,  1909. 
To    the    Honorable,    The    Governor,    Executive    Chamber, 
Albany,  N.  F.: 
Dear  Sir. —  I  have  your  communication  of  Juno  2Ut  in  which 
you  request  my  opinion  as  to  whether  certain  expenditures  made 


Digit 


zed  by  G00gle 


IIepokt  of  the  Attouney-Gkxekal.  277 

by  the  State  Board  of  Embalming  Examiners  are  within  its 
powers. 

I  note  that  complaint  was  nuule  to  you  with  respect  to  the 
management  in  affairs  of  this  Board  and  that  you  appointed 
Owen  L.  Potter,  Commissioner,  to  make  examination  and  report 
pursuant  to  section  7  (now  section  8)  of  the  Executive  Law. 

I  also  note  that  one  of  the  grounds  of  complaint  was  that  the 
Board  had  been  extravagant  in  its  expenditures,  and  that  this  in- 
volves the  consideration  of  certain  amounts  paid  to  members  of 
the  Board.  I  further  note  from  the  extracts  from  the  report  of 
the  Commissioner  quoted  in  your  letter,  that  this  Board  adopted 
by-laws  under  the  provisions  of  the  statute  as  follows: 

"  9.  The  members  of  the  board,  with  the  exception  of  the 
secretary,  shall  receive  ten  dollars  ($10)  per  diem  for  every 
day  that  the  board  is  in  session. 

10.  The  members  of  the  board  shall  also  receive  three 
cents  mileage  each  way  for  traveling  expenses. 

The  compensation  of  the  secretary  for  his  manifold  duties 
shall  be  fixed  by  the  board  at  its  annual  meeting  for  the 
ensuing  year." 

It  also  appears  from  this  report  that  the  per  diem  compensa- 
tion of  ten  dollars  ($10)  fixed  by  the  Board  on  December  6,  1899, 
when  the  above  resolutions  were  adopted,  continued  in  force  until 
July  17,  1900,  when  it  was  increased  to  fifteen  dollars  ($15). 
On  May  11,  1904,  it  was  again  increased  to  twenty-five  dollars 
($25),  and  on  July  30,  1907,  reduced  to  fifteen  dollars  ($15), 
at  which  figure  it  now  stands. 

The  Commissioner  also  states:  "It  appears  from  the  evidence 
that  the  per  diem  allowance  to  mcml>ers  for  attending  meetings 
of  the  Board  was  governed  largely  by  the  balance  the  Board  had 
in  its  treasury." 

"  On  the  examination,  every  member  of  the  Board  who  testified, 
said  that  he  had  spent  more  money  than  he  received  by  way  of 
per  diem  and  allowance  for  mileage,  but  no  one  specified  the  items 
that  would  show  a  greater  expenditure  than  the  per  diem  and 
mileage  received." 
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The  Commissioner  then  points  out  that  at  certain  meetings 
at  which  sessions  lasting  into  the  night  were  held,  the  Board 
allowed  itself  a  double  per  diem  allowance,  the  night  session  being 
regarded  as  an  extra  day. 

The  Commissioner  reports  that  the  allowance  for  mileage  to 
members  of  the  Board  from  December,  1898,  to  September  30, 
1908,  amounts  to  $1,638.42,  and  that  this  amount  was  paid  with- 
out regard  to  the  amount  actually  spent  for  traveling. 

The  Commissioner  also  reports  that  the  Secretary  of  the  Board, 
required  by  the  statute  to  be  a  member  thereof,  has  received  a 
salary  varying  from  $1,000  per  annum  at  the  time  of  the  organi- 
zation, to  $1,500  in  1904,  the  amount  at  the  present  time  being 
$1,200  per  annum.  It  also  appears  from  this  report  "that  the 
secretary  spent  three  or  four  hours  almost  every  day  and  some- 
times the  whole  day  up  to  ten  or  eleven  o'clock  at  night  in  the 
performance  of  his  duties."  The  Secretary  also  receives  mileage 
and  per  diem  in  addition  to  this  salary. 

The  Commissioner  adds  to  his  report:  '*  Whatever  may  be  the 
legal  right  of  the  Board  of  Embalming  Examiners  to  draw  money 
for  per  diem  services  and  mileage,  I  am  of  the  opinion  that  they 
acted  honestly  and  with  the  firm  belief  that  they  had  the  right 
to  make  the  expenditures." 

Upon  the  foregoing  facts  and  in  view  of  the  claim  made  by  the 
Board  that  the  payments  referred  to  are  within  its  authority,  you 
ask  my  opinion  upon  the  following  questions : 

(1)  "Whether  the  State  Board  of  Embalming  Exami- 
ners, under  the  law,  is  entitled  to  provide  for,  and  its  mem- 
bers are  entitled  to  receive,  a  per  diem  payment  for  days 
that  the  Board  is  in  session?" 

(2)  "Whether  the  State  Board  of  Embalming  Exami- 
ners, under  the  law,  is  entitled  to  provide  for,  and  its  mem- 
bers are  entitled  to  receive,  a  sum  computed  at  a  flat  mileage 
rate  for  traveling  expenses  ?  " 

(3)  "Whether  the  State  Board  of  Embalming  Exami- 
ners, under  the  law,  is  entitled  to  provide  for,  and  its  Secre- 
tary, a  member  of  the  Board,  is  entitled  to  receive,  a  salary 
for  his  services  ?  " 
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(4)  "  Whether  the  State  Board  of  Embalming  Exami- 
ners, under  the  law,  is  entitled  to  provide  for,  and  the  Secre-  ■ 
tary,  a  member  of  the  Board,  is  entitled  to  receive,  a  per  diem 
payment  for  days  when  the  Board  is  in  session,  and  a  sum 
computed  at  a  flat  mileage  rate  for  traveling  expenses,  or 
either  of  such  payments  %  " 

(5')  "Whether  the  State  Board  of  Embalming  Exami- 
ners, under  the  law,  has  had  authority  to  provide  for,  and 
its  members  and  Secretary  have  been  entitled  to  receive,  the 
payments  made  to  them  respectively,  as  stated  in  the  report 
above  quoted  % " 

I  have  examined  the  matter  with  great  care,  and  beg  to  advise 
you  of  my  opinion  in  answer  to  these  inquiries  as  follows : 

The  Board  of  Embalming  Examiners  was  created  by  chapter 
555,  Laws  of  1898.  Its  duties,  among  others,  are  to  prepare 
questions  to  be  used  by  the  State  Department  of  Health  in  ex- 
amining persons  applying  for  licenses  to  practice  embalming;  to 
issue  licenses;  to -pass  rules  and  regulations  relating  to  the  prac- 
tice of  embalming;  to  license  undertakers,  and  to  investigate  vio- 
lations of  the  statute  in  relation  to  embalming.  The  funds  of 
the  Board  are  made  up  of  various  fees  charged  for  the  registra- 
tion of  embalmers;  for  permission  to  take  examinations;  for  the 
issuance  and  reissuance  of  licenses,  and  for  undertakers'  licenses. 

It  is  provided  in  section  2  of  the  law  that  the  Board  shall  have 
power  from  time  to  time  to  make  and  adopt  rules,  regulations  and 
by-laws  "  whereby  the  performance  of  the  duties  of  said  Board 
and  the  transaction  of  the  business  and  the  practice  of  embalming 
shall  be  regulated  and  performed,  subject  to  the  approval  of  the 
State  Department  of  Health." 

Xo  provision  is  made  in  the  statute  for  the  payment  of  any 
compensation  to  the  members  of  the  Board,  but  section  8  is  as 
follows : 

"  From  the  income  derived  by  this  act,  the  Board  of  Em- 
balming Examiners  may  pay,  not  to  exceed  said  income,  all 
proper  expenses  incurred  by  reason  of  its  provisions,  includ- 
ing those  incurred  by  the  said  State  Board  of  Health." 
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It  is  well  settled  in  this  State,  both  at  common  law  and  by 
'  statute,  that  public  officers  are  not  entitled  to  receive  any  com- 
pensation for  their  services  unless  such  compensation  is  specific- 
ally provided  by  statute.  It  therefore  follows  that  unless  the 
expenditures  here  in  question  are  justified  under  the  provisions 
of  section  8  above  quoted,  as  "  proper  expenses,"  they  were  made 
without  authority. 

At  the  outset  it  seems  to  me  clear  that  the  salary  paid  to  the 
secretary  is  unauthorized.  By  the  terms  of  the  statute,  the  sec- 
retary is  a  member  of  the  Board,  and  he  therefore  comes  within 
the  principles  of  law  to  which  I  have  referred,  and  is  not  entitled 
to  any  compensation  for  his  services,  in  the  absence  of  a  provision 
therefor  in  the  statute.  If  it  is  necessary  that  work  of  the  amount 
performed  by  him  be  done,  it  would  seem  that  he  should  be  pro- 
vided with  an  assistant  secretary  whose  salary  could  properly  be 
paid  as  an  expense  of  the  Board. 

Regarding  the  per  diem  allowances  and  the  mileage  paid  to  the 
members  of  the  Board,  I  understand  it  is  the  position  of  the 
Board  that  these  are  justified  as  proper  expenses,  and  emphasis 
is  laid  on  the  statements  which  these  members  make  —  that  they 
have  paid  out  more  than  the  total  amount  which  they  have  re- 
ceived under  these  heads. 

In  view  of  the  finding  by  your  Commissioner  that  the  Board 
acted  in  entire  good  faith  and  sincerity  in  making  these  allow- 
ances to  themselves,  I  have  endeavored  to  find  some  ground  upon 
which  this  action  could  be  justified.  The  statute  gives  them  wide 
discretion  as  to  what  expenses  they  may  incur,  for  they  are  not 
limited,  as  is  frequently  the  case,  to  necessary  expenses  but  are 
allowed  to  incur  all  proper  expenses.  It  seems  to  me,  however, 
that  in  no  possible  view  can  such  payments  be  regarded  as  au- 
thorized within  the  language  of  the  statute  above  quoted.  The 
per  diem  allowances  do  not  even  purport  to  be  made  as  reimburse- 
ment for  expenditures,  and  the  fact  that  they  were  varied  in 
amount  to  correspond  with  the  balance  in  the  treasury  and  were 
doubled  when  the  Board  had  longer  sessions  than  Usual,  seems  to 
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show  that  they  were  not  strictly  so  regarded  by  the  Board.  Apart 
from  that,  however,  both  these  payments  and  the  per  diem  allow- 
ance cannot  properly  be  regarded  as  expenses  unless  there  is  some 
evidence  that  the  amounts  which  they  represent  were  actually  ex- 
pended. It  is  not  as  if  the  Legislature  had  granted  a  lump  sum 
to  the  Board  in  lieu  of  expenses.  Payments  can  only  be  made, 
under  this  statute,  where  there  are  actual  expenses  incurred  or 
to  be  incurred;  and  can  only  be  justified  when  they  represent 
accurately  such  expenses. 

The  State,  under  this  law,  should  not  be  called  upon  to  pay 
more  than  the  actual  expenses  of  the  Board,  and  the  Board 
should  not  be  called  upon  to  receive  less  than  its  actual  expenses. 
It  may  be  that  the  members  of  the  Board  have  claims  against 
the  State  for  actual  expenses  in  excess  of  the  amount  which  they 
have  allowed  themselves  under  these  resolutions,  but  this  only 
emphasizes  the  fact  that  the  method  which  they  adopted  was 
fundamentally  erroneous  in  carrying  out  the  provisions  of  the 
statute  as  to  payment  of  expenses. 

In  order  to  make  sure  that  I  had  overlooked  no  fact  of  import- 
ance in  rendering  this  opinion,  I  gave  a  hearing  to  the  members 
of  the  Board,  who  appeared  before  me  by  Mr.  Danforth  E.  Ains- 
worth,  their  counsel,  and  who  called  my  attention  to  the  fact 
(which  he  states  was  brought  out  in  the  testimony)  that  the  sec- 
retary of  the  Board  furnished,  free  of  charge,  the  offices  occupied 
and  used  by  the  Board  in  the  city  of  Albany. 

In  view  of  the  foregoing  conclusions  at  which  I  have  arrived, 
I  am  compelled  to  answTer  all  your  questions  in  the  negative  and 
to  advise  you  that,  in  my  opinion,  the  Board  of  Embalming  Ex- 
aminers was  not  entitled  to  make  the  payments  in  question,  under 
the  terms  of  the  statute. 

Very  respectfully  yours, 

EDWARD  E,  O'MALLEY, 

Attorney-General. 
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Prisoners  —  Commutation  of  Sentence. 
Writ  of  mandamus  directing  warden  of  Auburn  prison  to  grant 
a  commutation  of  sentence  of  thirty-seven  months  in  case  of 
one  James  B.  Kellogg,  serving  a  second  sentence.  Power 
of  the  Governor  by  section  237,  Prison  Law,  to  increase  or 
diminish  amount  of  commutation.  Prison  Board  should  con- 
sider the  two  terms  together.  Mandamus  may  not  define 
extent  of  commutation. 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  October  18,  1909. 

Hon.  Charles  E.  Hughes,  Governor,  Executive  Chamber, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  oral  request  of  to-day  as  to  the 
legal  effect  of  a  writ  of  mandamus  granted  by  Judge  S.  Nelson 
Sawyer  on  the  11th  inst.  directing  George  W.  Benham,  Allen  P. 
Tupper  and  John  Gerin,  the  warden,  principal  keeper  and 
physician,  respectively,  of  Auburn  State  prison,  comprising  the 
prison  board,  to  grant  to  one  James  B.  Kellogg,  a  convict,  a  com- 
mutation of  sentence  amounting  to  thirty-seven  months,  I  have 
the  honor  to  render  you  the  following  opinion : 

From  the  writ  of  mandamus,  the  letter  of  Mr.  Benham  to 
yourself,  dated  the  16th  inst.  and  special  commutation  sheet  of 
the  same  date,  it  appears  that  James  B.  Kellogg,  upon  whose 
relation  the  said  writ  was  issued,  was  received  at  the  prison 
on  the  9th  day  of  December,  1903,  pursuant  to  sentence  of  one 
year  and  six  months  and  a  fine  of  $500  imposed  on  the  20th  of 
May,  1901,  for  a  violation  of  the  postal  laws;  that  on  the  expira- 
tion of  said  sentence,  he  commenced  serving  a  sentence  of  seven 
years  and  six  months  imposed  on  the  11th  of  April,  1900,  for 
the  crime  of  grand  larceny  in  the  first  degree. 

The  question  involved  is  whether  the  convict  is  entitled  to 
commutation  of  sentence  based  upon  a  joinder  of  a  Federal  and 
a  State  sentence.  It  is  my  opinion  that  he  is  entitled  to  have 
the  prison  board  consider  the  two  terms  together  in  granting  to 
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him  such  commutation  as  they  may,  in  their  discretion,  see  fit 
to  grant  him. 

Section  231  of  the  Consolidated  Prison  Law  reads  as  follows: 

"  Where  any  convict  in  any  State  prison  or  penitentiary 
in  this  State  is  held  under  more  than  one  conviction,  the 
several  terms  of  imprisonment  imposed  thereunder  shall  be 
construed  as  one  continuing  term  for  the  purpose  of  estimat- 
ing the  amount  of  commutation  which  he  or  she  may  be 
entitled  to  under  the  provisions  of  this  article." 

Sections  5543  and  5544  of  the  United  States  statutes,  read  as 
follows : 

"  Section  5543.  Deductions  from  term  of  imprisonment 
for  good  conduct. — All  prisoners  who  have  been,  or  may  be, 
convicted  of  any  offense  against  the  laws  of  the  United 
States,  and  confined  in  any  State  jail  or  penitentiary  in  exe- 
cution of  the  judgment  upon  such  conviction,  who  so  con- 
duct themselves  that  no  charge  for  misconduct  is  sustained 
against  them,  shall  have  a  deduction  of  one  month  in  each 
year  made  from  the  term  of  their  sentence,  and  shall  be 
entitled  to  their  discharge  so  much  the  sooner,  upon  the  cer- 
tificate of  the  warden  or  keeper  of  such  jail  or  penitentiary, 
with  the  approval  of  the  Attomcy^General." 

"  Section  5544.  Application  of  preceding  section. —  The 
preceding  section,  however,  shall  apply  to  such  prisoners 
only  as  are  confined  in  jails  or  penitentiaries  where  no  credits 
for  good  behavior  are  allowed;  but,  in  other  cases,  all  pris- 
oners now  or  hereafter  confined  in  the  jails  or  penitentiaries 
of  any  State  for  offenses  against  the  United  States,  shall  be 
entitled  to  the  same  rule  of  credits  for  good  behavior  appli- 
cable to  other  prisoners  in  the  same  jail  or  penitentiary." 

These  statutes  are  applicable  to  this  case  for  the  act  of  June 
21,  1902,  specifically  provided  that  the  provisions  thereof  should 
apply  only  to  sentences  imposed  by  courts  subsequent  to  the  time 
that  that  act  took  effect  and  that  prisoners  serving  und^r  a  sen- 
tence imposed  prior  to  such  time,  should  be  entitled  and  receive 
the  commutation  theretofore  allowed   under  existing  laws.     In 
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this  case  the  sentences  were  imposed,  respectively,  in  April  and 
in  May,  1901. 

I  am  of  the  further  opinion  that  mandamus  will  not  lie  to 
compel  the  prison  board  to  grant  a  certain  commutation  of  sen- 
tence. It  is  well  established  that  mandamus  does  not  lie  to  com- 
pel an  act  requiring  discretion.  The  act  of  the  prison  board  in 
granting  any  commutation  is  one,  as  to  the  extent  thereof, .  in 
their  discretion  wTithin  the  limit  fixed  by  section  230  of  the  Con- 
solidated Prison  Law.  Moreover,  by  section  237,  the  Governor 
is  given  the  power,  in  his  discretion,  to  decrease  or  increase  the 
amount  of  commutation  recommended  by  the  board  within  the 
limit  fixed  by  said  section  230. 

It  follows,  therefore,  that  the  prison  board  should  consider  in 
this  case  the  term  of  nine  years  as  the  basis  upon  which  to  com- 
pute the  amount  of  commutation,  but  that  a  mandamus  should 
be  resisted  in  so  far  as  it  purports  to  define  the  extent  of  such 
commutation. 

I  return  herewith  the  wTrit  of  mandamus,  the  letter  of  Warden 
Benham  and  special  commutation  sheet. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Executive  Law  —  Section  103  —  Notaries  Public  —  Filing 

Certificate. 
Refusal  of  clerk  of  New  York  and  Kings  counties  to  file  certifi- 
cate of  Mrs.  Lizzie  L.  Rutan  under  her  married  name,  with- 
out paying  an  additional  fee  in  each. county,  in  accordance 
with  statute.  Use  of  maiden  name  with  married  name  in 
parenthesis  allowable. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  20,  1909. 
Hon.  Charles  E.  Hughes,  Governor-,  Albany,  N.  F.; 

Dear  Sir. —  Replying  to  the  letter  from  your  secretary  under 
date  of  the  15th  instant,  in  which  you  referred  to  me  for  my 
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opinion  certain  correspondence  between  Mrs.  Lizzie  L.  Rutan,  a 
notary  public  of  New  York  city,  T  beg  to  advise  that  T  have  given 
the  matter  careful  attention. 

It  appears  from  the  correspondence  that  Mrs.  Lizzie  L.  Rutan 
was  married  on  July  1  last.  Her  maiden  name  was  Lizzie  L. 
Cole,  and  while  she  was  still  unmarried,  in  March  last,  she  was 
reappointed  and  qualified  as  notary  public  in  the  county  of  Rock- 
land, filing  certificates  in  the  counties  of  New  York  and  Kings. 
After  her  marriage,  she  was  advised  by  your  secretary  that  it 
would  be  preferable  for  her  to  secure  a  new  appointment  under 
her  new  name,  but  that  no  charge  would  be  made  therefor  against 
the  county  of  Rockland.  Accordingly,  she  made  out  a  new  appli- 
cation upon  which  a  new  appointment  was  duly  issued,  under 
which  she  qualified.  When  she  presented  her  certificates  for 
filing  with  the  clerks  of  New  York  and  Kings  counties,  however, 
filing  was  refused  without  the  payment  of  an  additional  fee  of 
$7.50  in  each  county.  Under  the  circumstances,  Mrs.  Rutan  asks 
what  redress,  if  any,  she  has.  As  matters  stand,  if  she  signs  her 
new  name,  the  clerks  in  New  York  and  Kings  counties  will  not 
grant  a  certificate,  since  the  name  does  not  appear  upon  their 
records. 

The  questions  which  are  raised  are  novel.  At  common  law  a 
person  has  the  right  to  adopt  any  name  which  he  may  desire, 
and  use  it  as  his  own.  It  is  customary  for  the  husband  to  deter- 
mine what  family  name  shall  be  used  by  his  family  but  he  is  not 
limited  in  this  choice,  and  there  would  seem  to  be  no  objection, 
for  instance,  to  his  adopting  the  name  of  his  wife  upon  marriage. 
It  is  customary,  however,  for  the  wife  to  adopt  the  name  of  her 
husband.  The  common  law  provisions  have  not  been  changed  in 
this  respect,  although  there  is  provided  a  statutory  form  for 
securing  greater  definitcncss  and  publicity  in  respect  to  a  change 
of  name. 

Where,  as  in  the  case  of  a  married  woman,  a  change  of  name 
occurs,  there  is  no  change  in  personality  or  in  personal  rights 
and  obligations  resulting  from  such  change  of  name.  She  does 
not  lose  her  identity,  nor,  it  would  seem,  her  right  to  use  her 
old  name  wherever  necessary.     For  instance,  it  is  customary  for 
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her  to  sign  or  endorse  cheeks  with  her  maiden  name,  signing 
after  it  her  married  name.  It  is  my  opinion  that  the  same 
reasoning  would  apply  here  and  allow  Mrs.  Rutan  to  sign  her 
certificates  with  her  maiden  name,  putting  after  it,  in  paren- 
thesis, her  present  name,  if  such  method  of  signing  is  necessary 
to  protect  her  rights. 

It  would  seem,  under  the  statute,  as  if  this  procedure  were 
necessary  if  she  is  not  to  be  deprived  of  her  right  to  her  full  term 
of  office  as  a  notary  public. 

Section  103  of  the  Executive  Law  provides  in  part  as  follows: 

"  No  county  clerk  shall  file  the  oath  of  office  of  any  notary 
public  until  there  shall  be  paid  to  such  county  clerk,  bv 
such  notary  public     *     *     *     certain  fees." 

i 

It  also  provides: 

"  Neither  the  clerk  of  the  county  of  New  York,  nor  the 
county  clerk  of  the  county  of  Kings,  shall  file  a  certificate 
of  the  appointment  and  qualification  of  a  person  appointed 
to  be  a  notary  public  in  and  for  any  county  other  than  ISTew 
York  or  Kings,  until  such  notary  public  shall  pay  such  clerk 
seven  and  one-half  dollars." 

Under  these  provisions  it  would  seem  that  the  county  clerks  of 
Kings  and  New  York  counties  are  forbidden  to  file  the  certificate 
now  offered  by  Mrs.  Rutan  without  the  payment  of  the  prescribed 
fees.  If,  therefore,  she  is  not  allowed  to  use  her  old  name,  she 
will  be  compelled  to  pay  double  fees  for  the  privilege  of  exer- 
cising her  notarial  powers  throughout  one  term.  It  is,  accord- 
ingly, my  opinion  that  she  may  still  sign  her  maiden  name  in 
her  notarial  capacity,  adding  after  it,  in  parenthesis,  her  mar- 
ried name,  as  this  is  the  only  practicable  way  in  which  her  rights 
can  be  secured. 

I  return  herewith  the*  correspondence  which  was  sent  me. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Indian  Law  —  Oneida  Indians. 

Tribal  rights  of  certain  Oneida  Indians  in  county  of  Madison. 
Partition  and  division  of  land.  Status  of  case  of  Boylan  v. 
George.  (Eeferring  to  opinion,  October  28,  1907,  page  2G2 
Eep.) 

(Opinion  June  17,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  26,  1909. 

Hon.  Charles  E.  Hughes,  Governor  of  the  State  of  New  York, 
Executive  Chamber,  Albany,  N.  Y.: 

Dear  Sir.* —  I  have  the  honor  to  acknowledge  the  receipt  of  a 
letter  dated  the  18th  instant  from  your  secretary,  enclosing  a  com- 
munication addressed  to  you  from  chiefs  Simeon  Elm,  Baptist 
Day  and  W.  H.  Rockwell  of  the  Oneida  Nation  of  Indians,  and 
I  herewith  beg  leave  to  submit  to  you  my  report  with  reference 
to  the  proceedings  had  in  the  case  of  Boylan  v.  George,  referred 
to  in  the  above-mentioned  communication. 

The  action  in  question  was  brought  in  the  Supreme  Court, 
Madison  county,  in  July,  1906.  In  the  complaint  it  appears  that 
one  Isaac  Honyost,  an  Oneida  Indian,  executed  a  mortgage  upon 
real  estate  involved  in  the  action  and  delivered  the  same  to 
Philander  Spaulding.  The  plaintiff  subsequently  became  the 
owner  of  this  mortgage  which  was  foreclosed  by  advertisement 
by  which  the  plaintiff  became  the  owner  of  an  undivided  thirty- 
fortieths  interest  in  the  said  premises.  It  appears  that  the  various 
defendants  were  the  owners  of  the  remaining  ten-fortieths.  The 
prayer  for  judgment  was  for  a  partition  and  division  of  the  land, 
or  for  a  sale  and  distribution  of  the  proceeds  in  accordance  with 
the  respective  rights  of  the  parties,  if  partition  could  not  be  made. 
The  various  defendants  appeared  by  attorneys  and  answered  the 
complaint,  alleging  that  the  mortgage,  procured  through  fraud  and 
deceit,  was  void,  and  alleging  that  it  was  not  binding  against  the 
defendants  for  the  reason  that  the  mortgage  pertained  to  interest 
in  and  to  lands  owned  by  Indians.     Tt  is  further  alleged  that  the 
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said  lands  could  not  be  taken  from  the  defendants  for  the  reason 
that  tribal  relations  existed  among  the  Oneida  Indians  and  that 
their  lands  could  not  be  partitioned  or  separated  by  any  action  of 
a  court  of  record  of  the  State  of  New  York,  nor  could  a  sale  of 
their  lands  be  enforced  by  any  legal  proceedings  in  said  court. 

On  a  joinder  of  issue  the  case  was  referred  to  Charles  E. 
Coville,  an  attorney  at  law  of  Oneida.  The  case  was  tried  before 
the  said  referee  who  found  as  conclusions  of  law  as  follows : 

"That  all  of  the  land  conveyances  by  or  through  which  the 
parties  to  this  action  held  title  to  the  property  in  question 
are  valid  and  legal  and  that  the  parties  making  the  same  were 
at  the  time  of  the  making  thereof  legally  competent  to  convey 
real  estate  without  supervision  or  restraint." 

"  The  plaintiff  is  entitled  to  an  interlocutory  decree  of  sale 
of  the  whole  of  the  premises  described  in  the  complaint  and 
to  a  division  of  the  proceeds  of  the  said  sale  among  the 
owners  of  said  property  according  to  their  respective  shares 
and  interests,  as  set  forth  in  the  findings  herein." 

Upon  the  referee's  findings  an  interlocutory  judgment  was  en- 
tered directing  a  sale  to  be  had  and  a  distribution  in  accordance 
with  the  interests  of  the  respective  parties.  The  sale  was  duly 
had ;  the  property  was  struck  off  to  the  highest  bidder,  the  plain- 
tiff, for  the  sum  of  $725.  Thereupon,  a  motion  was  made  for 
an  order  confirming  the  referee's  report  of  sale  and  for  final  judg- 
ment. While  the  hearing  of  this  motion  was  pending,  it  appeared 
that  a  delegation  of  Oneida  Indians  waited  upon  the  Governor, 
represented  that  they  expected  to  be  dispossessed  of  these  premises 
and  that  this  would  constitute  a  violation  of  the  tribal  rights  of 
the  Nation  of  Oneida  Indians,  and  they  threw  themselves  upon 
the  State  for  protection. 

The  whole  matter  was  referred  to  Attorney-General*  Jackson 
and  an  opinion  was  rendered  by  him  to  the  effect,  in  substance, 
that  the  land  involved  in  this  action  was  a  part  of  the  reserva- 
tion of  the  Oneida  Indians,  reserved  to  that  nation  by  the  terms 
of  the  treaty  made  in  1788.  It  was  held,  in  substance,  by  the 
Attorney-General  that  these  lands  belonged  to  the  Oneida  Nation 
as  a  tribe  and  were  held  by  that  tribe  under  the  old  system  of 
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tribal  tenure  and  that  individual  or  separate  ownership  had  never 
existed  and  that  no  Indian  could  convey  or  alienate  any  part  of 
this  reservation  independent  of  action  by  the  tribe  as  a  whole.  It 
was  also  held  by  the  Attorney-General  to  be  a  part  of  the  duty 
of  the  State,  as  de  facto  guardian  of  the  Indians  and  their  rights, 
to  take  whatever  proceedings  might  be  necessary  to  continue  this 
tribe  in  undisputed  possession  of  its  reservation.  In  accordance 
with  this  opinion,  the  Attorney-General  appeared  by  one  of  his 
deputies  upon  a  motion  for  final  judgment  and  laid  before  the 
court  what  was  termed  an  "  Information/'  setting  forth  the  sub- 
stance of  the  Attorney-General's  opinion,  and  arguing  that  these 
lands  were  held  by  tribal  tenure  and  could  not  be  the  subject  of 
an  action  by  the  State  courts.  I  am  advised  that  the  motion  was 
held  under  consideration  by  the  judge  presiding  at  Special  Term 
for  a  considerable  period,  after  which  an  order  was  entered  de- 
nying the  motion  for  a  final  judgment  upon  the  ground  that  no 
title  to  or  interest  whatever  in  the  lands  sought  to  be  partitioned 
in  this  action  is  or  any  time  has  been  vested  in  the  plaintiff,  and 
that  the  plaintiff  has  not  and  never  had  the  right  to  maintain  an 
action  for  the  partition  of  said  lands. 

The  effect  of  this  order  was  practically  to  reverse  the  inter- 
locutory judgment.  The  plaintiff  immediately  appealed  to  the 
Appellate  Division ;  the  case  was  argued  at  Albany  in  March,  last. 
I  was  notified  of  the  argument  before  the  Appellate  Division  in 
the  morning  of  the  day  in  which  it  was  heard  and  was  represented 
in  court  by  one  of  my  deputies  who  attended  and  heard  the  argu- 
ment by  counsel  for  both  the  plaintiff  and  the  defendants.  The 
Appellate  Division  granted  permission  to  the  Attorney-General  to 
file  a  brief  within  fifteen  days  if  he  so  desired.  I  immediately 
caused  an  examination  to  be  made  of  this  action  and  came  to  the 
conclusion  that  there  was  no  occasion  for  me  to  file  a  brief  in  the 
proceedings  before  the  Appellate  Division.  My  reasons  for  reach- 
ing this  conclusion  were  as  as  follows : 

First,  both  the  plaintiff  and  the  defendants  were  represented 
by  able  counsel.  A  careful  examination  upon  my  part  convinced 
me  that  the  full  rights  of  both  parties  were  being  properly  pro- 
tected. The  real  question  going  to  the  merits  of  the  case  was 
whether  the  lands  in  question  belonged  to  the  Oneida  Nation  as 
10 
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a  tribe  and  were  held  by  tribal  tenure  so  that  no  individual  Indian 
could  convey  title  to  any  part  of  the  land,  or  whether  the  nlort- 
gagor  owned  such  an  interest  in  or  title  to  the  lands  as  to  give 
him  the  right  to  convey  the  same,  independent  of  any  action  by 
the  tribe.  This  question  was  raised  by  the  pleadings,  was  liti- 
gated before  the  referee  and  was  determined  adversely  to  the  de- 
fendants. The  same  question  was  raised  before  the  Appellate  Di- 
vision and  carefully  briefed  by  the  defendants'  attorneys.  The  in- 
formation filed  by  my  predecessor  was  also  a  part  of  the  printed 
case,  and  it  appeared  to  me  that  the  rights  of  the  Indians  were 
being  fully  protected. 

Second,  a  very  careful  consideration  and  examination  of  all 
the  data  and  authorities  which  I  could  find  on  the  subject  con^ 
firmed  me  in  the  opinion  that  the  Oneida  Indians  no  longer  ex- 
isted as  a  tribe  in  Madison  county  and  that  they  own  none  of  the 
land  in  question  by  tribal  tenure,  and  that,  therefore,  the  position 
taken  by  the  former  Attorney-General  in  this  action  was  not  one 
which  I  could  maintain. 

On  May  23,  1841,  the  Oneida  Nation  of  Indians  made  a  treaty 
with  the  State  of  New  York.  By  the  terms  of  this  treaty  the 
lands  which  the  Indians  still  reserved  and  retained  the  posses- 
sion of  were  partitioned,  the  reservation  was  divided  up  into  par- 
cels approximating  seven  acres  for  each  man,  woman  and  child 
of  the  tribe,  all  of  the  remainder  of  the  reservation  being  par- 
titioned to  the  various  families,  each  family  taking  a  parcel  in 
proportion  to  the  number  of  persons  constituting  that  family  or 
group  and  taking  title  as  joint  owners  and  tenants  in  common. 
In  my  judgment  the  purpose  of  this  treaty  was  to  give  the  indi- 
vidual Indians  the  same  kind  of  ownership  of  land  as  is  enjoyed 
by  citizens.  In  order  to  accomplish  this  purpose  the  Legislature, 
by  chapter  185  of  the  Laws  of  1843,  ratified  and  confirmed  the 
holding  in  severalty  by  the  Oneida  Indians  of  their  lands  accord- 
ing to  the  partition  surveys  and  schedules  contained  in  the  said 
treaty  by  which  each  individual  Indian  might  convey  his  share 
of  the  lands  so  held.  This  statute  expressly  confirmed  the  holding 
in  severalty  and  by  its  third  section  provides  for  the  sale  by  the 
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individual  Indian  through  the  Indian  superintendent,  of  his  lands 
thus  held  under  the  treaty,  and  allowing  him  to  give  his  own 
deed.  There  is  no  provision  which  makes  the  consent  or  ratifica- 
tion of  the  tribe  necessary  in  any  way  to  give  effect  to  a  convey- 
ance by  the  individual  Indian. 

Section  6  of  the  act  provides,  on  the  contrary,  that  deeds  and 
conveyances  made  by  the  individuals,  as  aforesaid,  shall  vest  in 
the  purchaser  "  an  absolute  estate  by  inheritance  in  fee  simple." 
Whatever  interest  the  tribe  had  in  the  lands  in  question  was  trans- 
ferred completely  to  the  joint  owners  as  provided  by  the  partition 
agreement  made  in  the  treaty.  The  mortgagor  became  one  of 
these  joint  owners  and  by  the  terms  of  both  the  treaty  and  the 
statute,  had  the  right  to  convey  his  ownership. 

I  am  confirmed  in  this  opinion  by  the  testimony  which  was 
taken  before  a  committee  of  the  Legislature  appointed  in  1888. to 
investigate  the  Indian  problem  (Assembly  documents  51,  1889). 
This  committee  met  at  Oneida,  N.  Y.,  and  called  and  swore  as  a 
witness  William  Dockstader  who  was  at  this  time  a  chief  of  the 
Oneida  Nation.  This  Indian  chief  then  testified  under  oath  that 
it  was  not  then  necessary  for  an  Indian  to  procure  the  consent 
of  the  chief  of  the  tribe  to  convey  his  lands.  The  committee  also 
called  and  swore  Hon.  Edward  F.  Haskell,  a  member  of  the  As- 
sembly in  1884  and  1885,  who  testified  that  he  was  familiar  with 
the  nature  of  titles  to  lands  occupied  by  Indians  residing  in  and 
around  Oneida ;  that  the  lands  held  by  the  Indians  in  Madison 
county  had  been  partitioned  among  various  families,  quite  a  num- 
ber of  acres  going  to  each  family  and  the  Indians  own  their  lands, 
cultivate  them,  buy  and  sell  and  in  this  county  exercise  the  right 
of  voting.    He  testified  as  follows : 

"  Q.  Do  you  understand  that  they  have  a  right  to  alienate 
the  land  by  consent  of  the  agent  ?  A.  No;  it  is  not  exercised 
here ;  if  there  is  any  such  thing,  they  deed  it  as  anybody." 

James  B.  Jenkins  also  being  called  and  sworn,  testified  that  he 
resided  in  the  village  of  Oneida  and  had  been  one  of  the  attorneys 
for  the  Six  Nations  in  prosecuting  claims  against  the  Govern- 
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ment  and  had  given  some  attention  to  Indian  affairs.  His  testi- 
mony shows  a  very  wide  knowledge  of  Indian  titles,  and  in  part 
is  as  follows: 

"  Q.  You  have  been  acquainted  with  these  Indians  here  I 
suppose  many  years  ?    A.  Yes,  sir. 

Q.  You  know  they  own  their  lands  in  severalty  ?  A.  Yes, 
sir. 

Q.  And  are  citizens?  A.  Well,  in  1842,  the  State  of  Xew 
York  purchased  of  the  Xew  York  Indians  their  reservation 
in  this  county  and  Oneida  county;  a  treaty  was  held  by  which 
those  who  desired  to  sell  should  sell  to  the  State,  and  those 
who  desired  to  remain  should  have  their  portion  of  land  set 
off  to  them;  a  large  part  of  the  Oneidas  desired  to  remain 
here  —  some  two  hundred  and  fifty  or  three  hundred ;  and 
about  six  hundred  desired  to  sell  and  go  to  Green  Bay,  and 
they  did  so  and  went  to  Green  Bay.  Those  who  remained 
had  their  lands  set  off  to  them  and  they  are  now  living  upon 
their  farms,  small  farms  of  between  forty  and  fifty  acres 
apiece.  Perhaps,  I  should  modify  that,  they  were  entitled  to 
seven  and  one-half  acres  apiece;  that  included  the  head  of 
the  family  and  the  wife  and  children,  all  had  seven  and  one- 
half  acres  apiece,  and  where  there  was  a  family  of  five  or 
six,  or  more  or  less,  the  land  was  set  off  at  that  ratio  to  the 
head  of  the  family.  Some  of  them  received  but  seven  and 
one-half  and  others  fourteen  and  one-half  and  small  farms 
running  up  to  fifty  acres.  Daniel  Scanandoah  had  forty- 
seven  and  one-half  acres  I  think ;  he  is  now  living  upon  his 
farm  south  of  here." 

Spencer  E.  Stafford,  a  justice  of  the  peace  and  attorney-at-law 
with  a  wide  acquaintance  of  Indian  affairs  also  testified  concern- 
ing the  bringing  of  an  action  for  partition  of  Indian  lands  and 
that  in  the  early  forties  the  Oneida  Reservation  was  partitioned 
among  the  various  members  of  the  tribe  to  be  .owned  by  them  in 
severalty;  that  the  Oneida  Indians  voted  and  were  regarded  as 
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citizens.     I  also  find  in  the  report  of  this  committee  this  state- 
ment: 

"  The  land,  formerly  the  Oneida  reservation  and  now  com- 
monly known  as  such,  by  an  act  of  the  legislature,  was  long 
since  divided  among  the  Indians  there  in  severalty  and  they 
now  own  it  in  fee." 

I,  therefore,  am  of  the  opinion  and  herewith  respectfully  report 
the  same  to  you  that  the  tribal  tenure  of  the  lands  of  the  Oneida 
Nation  ceased  to  exist  by  virtue  of  the  treaty  of  18tt,  and  the 
statute  of  1843,  above  referred  to,  and  that  since  that  time  these 
lands  have  been  owned  in  severalty  in  fee  simple,  and  conse- 
quently, I  do  not  deem  that  there  is  any  occasion  for  the  State  of 
New  York  to  take  any  part  in  the  above-mentioned  action  of 
Boylan  against  George. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


State  Institutions. 
Brooklyn  Disciplinary  Training  School  for  Boys.     Governor  not 
vested   with   power   to   remove   members   of   the   Board   of 
Managers. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  28,  1909. 

Hon.  Charles  E.  Hughes,  Governor,  Albany,  N.  Y.: 

Dear  Sir. —  Referring  to  the  letter  from  your  secretary  of 
the  25th  instant,  enclosing  a  copy  of  a  presentment  of  the  October 
grand  jury  of  Kings  county  in  relation  to  the  Brooklyn  Discipli- 
nary Training  School  for  Boys,  and  in  which  you  ask  my  opinion 
as  to  what  power  you  may  have  to  remove  members  of  the  board 
of  managers  of  said  school,  I  beg  to  advise  you  that  I  have  care- 
fully examined  the  statutes  under  which  this  institution  is  or- 
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ganized  and  the  constitution  and  statutes  defining  your  powers, 
and  that,  in  my  judgment,  you  have  no  power  to  remove  members 
of  said  board  of  managers.  This  power  is  vested  by  the  statutes 
governing  this  institution  (ch.  235,  L.  of  1896;  ch.  508,  L.  of 
1897)  in  the  mayor  of  the  city  of  Brooklyn,  to  whoso  powers  the 
mayor  of  New  York  city  has  succeeded. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-G feneral. 


State  Constitution  —  Article  X,  Section  5  —  Public  Officers  Law, 
Sections  41,  42  —  Election  Law,  Section  292. 

Vacancy  in  office  of  State  Comptroller  caused  by  the  death  of 
Charles  H.  Gaus,  October  31,  1909.  Governor  has  power  to 
appoint  successor  under  Public  Officers  Law. 

STATE  OF  NEW  YORK, 

Attorney-Gkxkk.'  l's  Office 

Aliiaxy,  Xorcmber  10,  1909. 

Hon.  Charles  E.  Hughes,  (lovernor,  Executive  Chamber, 
Albany,  N.  Y.: 

Dear  Sir. —  In  answer  to  your  request  for  my  opinion  as  to 
the  extent  of  and  tho  limitations  upon  your  power  to  fill  the  va- 
cancy in  the  office  of  State  Comptroller  caused  by  the  recent  death 
of  lion.  Charles  II.  Gaus,  I  have  the  honor  to  submit  the 
following : 

IMr.  Gaus  died  on  Sunday,  October  31,  1909.  This  was  two 
days  before  the  general  election  of  this  year.  Under  the  statute 
his  death  created  a  vacancy  in  the  office  of  State  Comptroller. 

By  provision  in  the  State  Constitution,  the  People  have  author- 
ized the  Legislature  to  provide  for  the  filling  of  vacancies  in  the 
offices  of  the  State,  and  the  civil  divisions  thereof,  where  no  pro- 
vision for  them  was  made  in  the  Constitution  itself.  The  Consti- 
tution does  not  specifically  provide  for  the  filling  of  a  vacancy  in 
the  office  of  Comptroller.     Therefore,  it  was  within  the  province 
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of  the  Legislature  to  provide  for  filling  such  vacancy  under  article 
X,  section  5,  which  is  as  follows : 

"  Vacancies  in  offices ;  how.  filled. —  The  Legislature  shall 
provide  for  filling  vacancies  in  office,  and  in  case  of  elective 
officers,  no  person  appointed  to  fill  a  vacancy  shall  hold  his 
office  by  virtue  of  such  appointment  longer  than  the  com- 
mencement of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy." 

This,  the  Legislature  has  done  by  enacting  sections  41  and  42 
of  the  Public  Officers  Law. 
Section  41  provides: 

"  When  a  vacancy  occurs  or  exists,  other  than  by  removal, 
in  the  office  of  the  secretary  of  state,  comptroller,  treasurer, 
attorney-general,  or  state  engineer  and  surveyor,  or  a  resigna- 
tion of  any  such  office  to  take  effect  at  any  future  day  shall 
have  been  made  while  the  legislature  is  in  session,  the  two 
houses  thereof,  by  joint  ballot,  shall  appoint  a  person  to  fill 
such  actual  or  prospective  vacancy." 

And  section  42  provides: 

"  If  a  vacancy  shall  occur,  otherwise  than  by  expiration 
of  term,  with  no  provision  of  law  for  filling  the  same,  if  the 
office  be  elective,  the  governor  shall  appoint  a  person  to  exe- 
cute the  duties  thereof  until  the  vacancy  shall  be  filled  by 
an  election.  But  if  the  term  of  such  officer  shall  expire  with 
the  calendar  year  in  which  the  appointment  shall  be  made, 
or  if  the  office  be  appointive,  the  appointee  shall  hold  for  the 
residue  of  the  term." 

The  two  last  sections  taken  together  clearly  indicate  that  it 
was  intended  only  to  authorize  the  Legislature  to  fill  vacancies 
when  the  same  occurred  or  existed  when  the  Legislature  was  in 
session,  or  where  a  resignation  is  made  while  the  Legislature  is  in 
session,  to  take  effect  at  some  future  date. 

Section  41  had  its  origin  in  chapter  28  of  the  Laws  of  1849. 
The  original  statute  did  not  provide  for  the  filling  of  a  vacancy 
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in  the  event  of  a  resignation  to  take  effect  at  a  future  date.  This 
provision  was  added  by  chapter  46  of  the  Laws  of  1849  and  the 
statute,  as  amended,  was  punctuated  in  a  manner  to  show  that 
the  original  construction  was  intended  to  be  continued.  The 
provision  as  there  amended  had  a  comma  before  the  words  "  while 
the  Legislature  is  in  session."  It  was  re-enacted  in  chapter  335 
of  the  Laws  of  1867  and  was  again  similarly  punctuated.  It  was 
redrafted  in  the  Public  Officers  Law  (chapter  681,  Laws  of  1892) 
and  as  the  phraseology  was  changed  the  comma  was  dropped.  The 
intent  would  be  more  clearly  shown  had  the  comma  been  retained. 
The  omission,  however,  is  not  sufficient  to  indicate  a  legislative 
intent  to  make  such  an  important  change  as  would  be  necessary 
in  order  to  infer  that  it  was  intended  that  the  Legislature  should 
fill  all  vacancies  in  these  offices,  no  matter  when  they  occurred. 
Such  a  construction  would  necessarily  result  in  the  continuance 
of  vacancies  for  a  considerable  length  of  time,  or  in  the  Legisla- 
ture being  convened  in  extraordinary  session  for  the  purpose  of 
filling  the  same. 

As  the  Legislature  is  not  in  session,  I  am  of  the  opinion,  there- 
fore, that  you  have  the  right  to  fill  the  vacancy  in  the  office  of 
State  Comptroller  caused  by  the  death  of  the  late  incumbent. 

The  above  section  of  the  Constitution  places  a  limitation  on 
the  power  of  filling  vacancies  in  elective  offices  by  providing  that 
"  no  person  appointed  to  fill  a  vacancy  shall  hold  his  office  by 
virtue  of  such  appointment  longer  than  the  commencement  of  the 
political  year  next  succeeding  the  first  annual  election  after  the 
happening  of  the  vacancy." 

The  question  presented  is  whether  the  general  election  held  on 
November  2d  was  "  the  first  annual  election  "  within  the  meaning 
and  purview  of  the  constitutional  limitation  last  quoted. 

In  approaching  the  consideration  of  the  provisions  of  the  Con- 
stitution and  statutes,  certain  general  rules  of  construction  should 
be  borne  in  mind.  One  of  these  is  that  the  purpose  to  be  accom- 
plished and  the  intent  of  the  framers  of  the  Constitution  should 
be  looked  to  and  a  narrow  and  literal  construction  of  the  Consti- 
tution will  not  be  given  unless  the  language  interpreted  is  clear 
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and  unequivocal  to  that  effect.     As  was  said  by  Judge  Folger  in 
People  ex  rel.  Jackson  v.  Potter,  47  X.  Y.  pp.  375,  379: 

"  The  intent  of  the  law-maker  is  to  be  sought  for.  When 
it  is  discovered,  it  is  to  prevail  over  the  literal  meaning  of 
the  words  of  any  part  of  the  law.  And  this  intent  is  to  be 
discovered,  not  alone  by  considering  the  words  of  any  part, 
but  by  ascertaining  the  general  purpose  of  the  whole,  and 
by  considering  the  evil  which  existed  calling  for  the  new 
enactment,  and  the  remedy  which  was  sought  to  be  applied. 
And  when  the  intent  of  the  whole  is  discovered,  no  part  is 
to  be  construed  so  that  the  general  purpose  shall  be  thwarted, 
but  all  is  to  be  made  to  conform  to  reason  and  good  discre- 
tion and  the  same  rules  apply  to  the  construction  of  a  Con- 
stitution as  to  that  of  a  statute  law." 

What  was  the  purpose  of  section  5  of  article  X  and  what  were 
the  existing  conditions  calling  for  its  enactment  ?  This  provision 
first  appeared  in  the  Constitution  of  1846  at  a  time  when  a  great 
number  of  offices  were  made  elective  wrhich  had  theretofore  been 
appointive.  Practically  the  only  elective  offices  in  the  State,  up 
to  1846,  were  Governor,  Lieutenant-Governor,  members  of  the 
Legislature,  sheriffs  and  county  clerks.  In  1846  judges  of  the 
Supreme  Court,  some  of  the  judges  of  the  Court  of  Appeals  and 
the  remaining  State  officers,  as  well  as  other  officers,  were  made 
elective.  The  framers  of  the  Constitution  foresaw  the  necessity 
of  providing  for  the  filling  of  vacancies  because  of  the  extension 
of  the  elective  system  to  so  many  new  offices.  For  some  offices 
such  as  the  judiciary,  they  made  provision  in  the  Constitution 
itself,  and  for  all  others  it  was  left  for  the  Legislature  to  provide. 
Prior  to  that  time  vacancies  were  filled  by  the  appointing  power 
and  therefore  the  necessity  of  these  provisions  did  not  exist.  So 
there  was  no  extraordinary  condition  existing.  The  plain  pur- 
pose was  to  provide  a  method  by  which  vacancies  in  the  newly 
made  elective  offices  might  be  filled.  But  wrhile  providing  for 
appointments  to  fill  vacancies  in  elective  offices,  these  appoint- 
ments were  limited  to  such  time  as  the  vacancies  could  be  filled 
by  an  annual  election. 


Digit 


zed  by  G00gle 


298  Report  ov  the  Attorney-General. 

Contemporaneous  legislative  interpretation  also  shows  the 
meaning  of  the  phrase  "  first  annual  election "  as  used  in  sec- 
tion 5,  article  X. 

The  first  legislative  enactment  under  this  power  to  fill  vacan- 
cies was  chapter  28  of  the  Laws  of  1849,  and  was  as  follows: 

"  Whenever  vacancies  shall  exist  or  shall  occur  in  any  of 
the  offices  of  this  state,  where  no  provision  is  now  made  by 
law  for  filling  the  same,  the  governor  shall  appoint  some  suit- 
able person  who  may  be  eligible  to  the  office  so  vacant  or  to 
become  vacant,  to  execute  the  duties  thereof  until  the  com- 
mencement of  the  political  year  next  succeeding  the  first 
annual  election,  after  the  happening  of  the  vacancy  at  which 
such  officer  could  he  by  law,  elected.  *  *  *  Provided, 
however,  that  when  a  vacancy  exists  in  the  office  of  secretary 
of  state,  comptroller,  treasurer,  attorney-general,  state  en- 
gineer and  surveyor,  clerk  of  the  court  of  appeals,  or  canal 
commissioner,  while  the  legislature  is  in  session,  the  two 
houses  thereof,  by  joint  ballot,  shall  appoint  a  person  to  fill 
such  vacancy     *     *     *." 

By  this  act  the  Governor  is  given  power  to  fill  a  vacancy 
"  until  the  commencement  of  the  political  year  next  succeeding 
the  first  annual  election  after  the  happening  of  the  vacancy,  at 
which  such  officer  could  be  by  law  elected" 

Great  weight  should  be  given  to  a  legislative  interpretation  of  a 
constitutional  provision,  especially  when  made  contemporaneously 
with  the  enactment  of  such  a  provision.  It  is  to  be  presumed  that 
such  interpretation  results  from  the  same  views  of  policy  and 
mode  of  reasoning  which  prevailed  among  the  framers  of  the 
Constitution.  There  were  doubtless  some  of  the  members  of  the 
Legislature  of  1849  who  had  been  delegates  in  the  constitutional 
convention  of  1846.  The  practical  interpretation  given  to  sec- 
tion 5  by  the  Legislature  of  1849  under  these  circumstances  must 
be  regarded  as  of  great  force.  In  People  ex  rel.  Hatfield  v.  Corn- 
stock,  78  K  Y.  356,  Chief  Judge  Church  decided  that  section  5 
of  article  X  did  not  apply  to  offices  made  elective  by  section  2  of 
said  article,  and  in  arriving  at  such  a  conclusion  recognized  the 
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practical  interpretation  given  to  these  sections  of  this  article  by  the 
Legislature  in  certain  statutes  passed  in  1847  and  1854  and  said: 

"Although  not  conclusive,  contemporaneous  construction 
has  always  been  regarded  as  of  some  weight  in  construing 
any  written  instrument." 

The  act  of  1849  is  therefore  a  practical  interpretation  made 
by  the  Legislature  two  years  after  section  5  was  enacted  that 
"  annual  election  ,r  meant  an  annual  election  at  which  the  suc- 
cessor "  could  be  by  law  elected."  This  language  remained  in 
the  statutes  until  1892,  at  which  time  the  statutes  were  revised, 
and  as  re-enacted  by  the  Legislature,  the  act  of  1849  is  now  found 
in  substance  in  sections  41  and  42  of  the  Public  Officers  Law. 
If  the  language  of  section  38  of  the  same  law  can  be  regarded 
as  a  legislative  interpretation  of  the  meaning  of  section  5,  it 
certainly  is  not  entitled  to  the  weight  which  the  interpretation 
of  the  act  of  1849  should  receive.  It  is  altogether  likely  that 
the  language  of  section  5  received,  if  any,  much  less  consideration 
by  the  Legislature  of  1892  —  forty-six  years  after  the  adoption 
of  the  Constitution  —  than  it  received  in  1849.  Section  38  was 
evidently  intended  to  meet  the  decision  of  the  Court  of  Appeals 
in  People  ex  rel.  Hatfield  v.  Comstock,  78  N.  Y.  356,  rather  than 
as  an  interpretation  of  the  meaning  of  the  constitutional  provision. 

Another  reason  for  concluding  that  the  language  of  section  5 
means  the  first  annual  election  at  which  an  election  might  be 
held  is  show7n  by  the  fact  that  the  power  to  fill  a  vacancy  is  per- 
mitted to  extend  to  the  beginning  of  the  political  year  following 
the  election.  The  purpose  of  permitting  the  appointment  to 
extend  to  the  beginning  of  the  political  year  was  doubtless  for 
convenience  and  practical  necessity,  to  allow  some  length  of  time 
for  canvassing  votes  and  determining  the  result  of  the  election. 
The  court  in  the  case  of  People  v.  Keeler,  17  N.  Y.  370,  at  page 
376,  points  out  that  it  was  on  account  of  this  practical  necessity 
that  the  framers  of  the  Constitution  permitted  in  section  5,  the 
lengthening  of  the  appointee's  term  to  the  commencement  of  the 
political  year.  If  the  constitutional  convention  realized  the  neces- 
sity of  the  lapse  of  a  reasonable  period  of  time  after  the  election 
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before  the  successor  should  take  office,  the  interpretation  seems 
sound  which  results  in  requiring  a  reasonable  time  before  the 
election,  because  of  similar  practical  necessity.  The  obvious  pur- 
pose of  limiting  the  term  of  the  appointee  to  the  end  of  the 
political  year  after  the  first  annual  election  rather  than  after  some 
other  date,  was  because  the  Constitution  contemplated  that  the 
vacancy  would  be  filled  at  such  election.  This  seems  to  show  that 
the  election  meant  is  the  first  one  at  which  this  could  occur. 

The  interpretation  which  should  be  given -to  section  5,  arti- 
cle X,  is  also  shown  by  the  statutory  and  constitutional  modes  of 
filling  vacancies  ever  since  1830.  Where  the  Constitution  itself 
has  made  specific  provision  for  filling  vacancies  in  State  offices, 
it  has  provided  for  the  filling  of  such  vacancies  by  appointment 
until  a  successor  could  be  elected,  as  for  instance  in  the  offices 
of  Supreme  Court  judges  and  judges  of  the  Court  of  Appeals. 
Likewise,  since  1830,  the  statutes,  as  in  the  present  section  42 
of  the  Public  Officers  Law,  have  provided  that  the  term  of  per- 
sons appointed  to  fill  vacancies  in  elective  offices  shall  be  until 
election,  and  show  the  legislative  policy  of  filling  such  vacancies 
by  appointment  until  successors  can  be  elected.  An  interpreta- 
tion should  not  be  given  to  section  5  of  article  X  which  would  be 
contrary  to  this  uniform  constitutional  and  legislative  policy. 

Further,  wherever  the  courts  have  considered  this  section  it 
has  been  treated  in  accordance  with  this  interpretation.  Chief 
Judge  Ruger,  in  the  People  ex  rel.  Weller  v.  Townsend,  102  X.  Y. 
430,  says,  at  page  439: 

"  In  the  case  of  elective  officers  the  necessity  for  the  exist- 
ence of  some  continuous  authority  to  fill  vacancies  tem- 
porarily, in  order  that  the  performance  of  their  duties  may 
not  be  too  seriously  interrupted,  and  the  inconvenience  and 
inadequacy  of  any  system  by  which  such  power  could  be 
exercised  by  the  people  through  the  medium  of  popular  elec- 
tions except  at  regular  periods,  led  to  the  adoption  of  that 
clause  of  the  constitution  which  delegated  to  the  legislature 
power  to  make  provision  for  such  cases.  The  entire  scope 
and  theory  of  the  constitution,  however,  requires  those  offices 
(elective),  when  vacant  to  be  filled  by  the  people,  at  their 
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regular  annual  election  when  it  is  possible  to  do  so.  But 
when  a  departure  from  that  mode  is  rendered  necessary  by 
any  circumstance,  the  power  of  selection  is  limited  to  the 
shortest  space  of  time  possible,  and  a  return  to  the  elective 
principle  at  the  earliest  opportunity  is  necessitated.  The 
constitution,  therefore,  provides  that  the  legislature  shall 
make  provision  for  the  selection  of  persons  to  fill  temporarily 
such  vacancies  as  may  occur  in  public  offices,  but  in  the  case 
of  the  adoption  of  any  other  mode  -than  that  of  election,  such 
power  is  limited  to  the  period  of  time  intervening  between 
the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  after 'the  happening  of  the  vacancy,  and 
the  occurrence  of  the  vacancy.  (People  v.  Keeler,  17  X.  Y. 
370,  371;  Sec.  5,  Art.  X,  Const.)" 

It  is  therefore  my  opinion  that  the  words  "  first  annual  elec- 
tion," as  used  in  section  5,  article  X  of  the  Constitution,  mean 
the  first  annual  election  at  which  a  successor  to  the  late  Comp- 
troller could  have  been  elected. 

The  remaining  question  is  whether  the  last  annual  election, 
held  on  November  2,  1909,  was  an  election  at  which  the  vacancy 
in  question  could  have  been  filled. 

In  the  present  case,  the  vacancy  occurring  by  death  two  days 
before  election  and  no  certain  notice  thereof  being  obtainable 
prior  to  election  day,  it  was  a  physical,  as  well  as  a  legal  impossi- 
bility to  elect  a  successor  on  November  2,  1909.  There  can  be  no 
valid  election  without  some  lawful  authority  behind  it.  Notice 
to  the  electors  lies  at  the  foundation  of  any  public  elective  system, 
and  must  be  given  in  some  form,  in  order  to  hold  a  valid  election. 

15  Cyc,  pp.  316,  320,  and  cases  cited. 

This  is  the  view  of  the  Court  of  Appeals  in  the  case  of  People 
•ex  rel.  Woods  v.  Crissey,  91  N.  Y.  616.  It  is  said  in  that  case 
at  page  634: 

"  There  can  be  no  election  without  some  valid  authority 
behind  it.  A  few  voters  putting  tickets  in  a  box  does  not 
alone  make  an  election.  Here,  no  order  of  the  common  coun- 
cil was  made,  and  there  was  no  election  to  fill  a  vacancy. 
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All  that  there  was  appears  to  have  been  a  stratagem  and  arti- 
fice. The  voters  knew  nothing  of  it.  They  made  no  choice. 
Fifty-five  persons  tried  to  appoint  Fleming  alderman.  He 
was  not  elected,  for  that  implies  opportunity  to  reject  or 
choose  another,  and  such  was  not  given.  It  is  a  misnomer 
to  call  such  a  proceeding  an  election.  It  was  a  nullity.  (Eex 
v.  Gaboriam,  11  East.  77;  Foster  v.  Scharff,  15  Ohio,  532; 
Secord  v.  Foutch,  44  Mich.  89;  Beal  v.  Kay,  17  Ind.  554; 
People  ex  rel.  Smith  v.  Peck,  11  Wend.  604.)" 

The  above  case  at  page  635  distinguishes  the  case  of  People 
v.  Cowles  (13  K  Y.  350),  as  follows: 

"  The  case  of  People  v.  Cowles  decides  no  contrary  doc- 
trine. There  an  authority  stood  behind  the  election  and  com- 
manded it,  and  no  less  an  authority  than  the  Constitution 
itself." 

The  Cowles  case  is  distinguishable  further  in  this :  The  people 
were  voting  for  judges  of  the  Supreme  Court  that  year  and  could 
not  again  vote  for  said  officers  for  some  years  to  come;  the  va- 
cancy happened  twelve  days  before  election  day.  The  respective 
parties  had  made  nominations  for  the  office  and  the  candidates' 
names  presumably  appeared  on  the  ballots.  It  may  well  be  that, 
for  this  reason,  the  court  assumed  that  the  voters  had  ample  notice 
of  and  an  opportunity  to  take  part  in  the  election,  and  for  this 
reason  also  the  case  will  not  be  regarded  as  a  controlling  precedent 
wrhere  no  nominations  could  be  made  and  where  the  names  of  no 
candidates  could  or  did  appear  on  the  official  ballots.  Further- 
more, the  provision  of  the  Constitution  under  consideration  in 
the  Cowles  case  was  mandatory,  providing  that  the  election  for 
justices  should  be  held  "  at  the  next  general  election  of  justices." 
The  Constitution  itself  required  that  the  office  be  filled  at  that 
election.  The  opinion  is  presumed  to  have  been  written  in  view 
of  all  these  facts,  and  it  might  be  added  that  the  decision  was 
made  by  a  divided  court. 

The  case  of  People  ex  rel.  Kehoe  v.  Fitchie,  76  Hun,  80,  also 
depended  upon  a  mandatory  provision  of  a  special  law  applicable 
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to  tlie  city  of  Brooklyn  providing  for  the  filling  of  vacancies  in 
the  office  of  supervisor. 

So  that  the  two  decisions  referred  to,  when  the  facts  in  each 
case  are  understood,  and  keeping  in  mind  that  the  provisions  of 
the  law  were  mandatory,  are  easily  distinguishable  from  the  case 
under  consideration.  In  neither  case  was  section  5  of  Article  X 
considered.  Neither  decision  goes  to  the  extent  of  holding  that  a 
vacancy  occurring  at  any  time  before  the  polls  open  on. election 
day  may  be  filled  by  election,  regardless  of  whether  all  or  any 
considerable  number  of  the  voters  had  notice  thereof  or  partici- 
pated in  the  election. 

Section  5  of  Article  X  does  not  provide  a  method  for  filling 
vacancies.  It  does  not  command  that  a  vacancy  shall  be  filled  at 
the  first  annual  election  taking  place  after  the  vacancy  occurs. 
It  merely  gives  power  to  the  Legislature  to  provide  therefor  and 
places  a  limitation  upon  the  appointment  to  fill  a  vacancy  in 
elective  offices.  As  said  in  the  Hatfield  case,  78  N.  Y.  356,  at 
page  360: 

"  The  clause  does  not  execute  itself,  but  power  is  conferred 
upon  the  legislature  and  requires  the  action  of  that  body." 

• 

Under  the  power  so  conferred  the  Legislature  has  passed  no 
statute  making  it  mandatory  to  fill  such  vacancies  at  the  first 
succeeding  annual  election. 

Under  the  cumbersome  method  of  voting  which  has  grown  up 
since  the  decision  in  the  Cowles  case,  by  which  in  many  places 
voting  machines  are  used  and  in  all  other  places  the  official  ballot, 
•and  by  which  conventions  are  required  to  be  held  and  nominations 
made  by  parties  and  petitions,  at  fixed  periods  before  elections, 
and  which  regulates  the  duties  of  inspectors,  and  which  provisions 
have  been  drawn  and  made  to  confine  the  elections  to  offices  pro- 
vided for  on  the  ballots  and  voting  machines,  it  would  have  been 
a  physical  impossibility  to  hold  an  election  at  which  the  people 
could  have  participated. 

Under  the  provisions  of  the  State  Constitution,  securing  the 
right  of  the  elective  franchises  to  voters  (Article  2),  and  under 
these  statutes  of  the  State,  it  would  have  been  impossible  for  the 
electors  to  have  voted  on  November  2d  for  the  office  of  State 
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Comptroller.  The  decision  in  the  Crissey  case,  supra,  shows  that 
the  courts  look  upon  irregular  elections  with  disfavor,  §nd  that 
they  should  be  discouraged..  It  may  be  claimed  that  a  special 
election  may  be  called  to  fill  this  vacancy,  but  this  would  involve 
the  calling  of  State  conventions  by  the  political  parties  to  make 
nominations.  It  would  also  involve  an  enormous  expense  — 
running  probably  up  to  a  quarter  of  a  million  dollars  —  to  the 
public-  If,  as  already  shown,  the  people  could  not  and  should 
not  have  elected  a  Comptroller  on  Xoveml>or  2d,  then  there  is  no 
authority  for  holding  a  special  election  for  that  office.  It  is  to 
be  borne  in  mind  that  a  vacancy  in  the  office  of  Comptroller  is 
to  be  filled  by  appointment  and  not  by  special  election,  and  the 
only  exception  is  in  a  case  where  the  people  could  and  should  have 
filled  the  vacancy  for  part  of  the  unexpired  term  at  the  general 
election;  in  other  words,  the  only  authority  for  calling  a  special 
election  exists  in  a  case  where  the  people  could  and  should  have 
filled  the  office  at  the  general  election  and  have  failed  to  do  so. 
(Section  292  of  the  Election  Law.) 

If  the  Comptroller  had  died  on  election  night  the  authority  to 
fill  by  appointment  would  exist,  and  there  would  be  no  authority 
for  holding  a  special  election.  It  would  seem  that  to  hold  that 
because  his  eleath  occurred  two  days  earlier  that  a  special  election 
should  be  held  would  1m?  giving  too  much  importance  to  a  literal 
construction  of  the  Constitution  and  ignoring  its  spirit.  Had  the 
people  attempted  to  hold  an  election  by  any  known  method,  it  is 
manifest  that  an  expression  of  the  will  of  the  people  could  not 
have  been  afforded  in  that  short  interval  of  time.  It  is  to  be 
remembered  that  there  was  no  State  conve-ntion  this  year  which 
could  have  been  reconvened  to  make  nominations  for  this  office. 
The  death  having  occurred  virtually  on  the  eve1  of  the  election, 
the  political  parties  having  refrained  from  making  nominations, 
and  the  people  having  made  none  by  petition,  the  office  was  not 
before  the  voters  to  be  fillcel  by  them  on  Xoveinber  2d.  Under 
these  circumstances  it  may  well  be  assumed  that  by  common  con- 
sent the  people  have  acquiesced  in  the  view  that  the  vacancy  was 
not  to  be  and  could  not  be  filled  at  the  last  annual  election;  and 
that  the  vacancy  is  to  be  filled  by  appointment  as  if  it  had 
occurred  after  the  polls  closed  on  election  day. 
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Therefore,  it  is  my  opinion  that  the  last  annual  election  was 
not  one  at  which  a  successor  to  the  late  Comptroller  could  have 
been  elected.  I  accordingly  advise  that  you  are  authorized  under 
the  Public  Officers  Law  to  fill  the  vacancy  by  an  appointment 
until  January  1,  1011. 

Respectfully  yours, 

EDWA11I)  R.  O'MALLEY, 

Attorney-General. 


Public  Health  Law  —  Section  (>  —  Public  Nuisances. 

Complaint  by  residents  of  Richmond  county  against  certain 
foreign  and  domestic  corporations  located  on  Constable 
Hook,  in  the  city  of  Bayonne,  Xcw  Jersey,  whose  operations 
constitute  a  public  nuisance.  The  Governor  may  file  report 
of  the  Commissioner  of  Health,  with  the  Secretary  of  State 
and  direct  an  abatement  of  the  nuisance.  In  the  event  of 
proceedings  brought,  two  separate  actions  might  be  main- 
tained if  the  foreign  corporations  cannot  be  brought  within 
the  jurisdiction  of  Xew  York  State. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  15,  1000. 

iron.  Charles  E.  Hughes,  Governor,  Albany,  N.  Y.: 

Dear  Sir, —  As  requested  in  your  letter  of  the  1st  inst.,  I  have 
examined  the  supplemental  report  of  November  10,  1000,  made 
under  your  direction  by  the  State  Commissioner  of  Health  with 
respect  to  the  nuisances  caused  by  certain  operations  within  the 
city  of  Bayonne,  State  of  ]STew  Jersey,  of  which  complaint  has 
been  made  to  you  by  residents  of  the  county  of  Richmond.  I 
have  also  examined  in  connection  with  this  the  first  report  made 
under  a  similar  direction  by  the  same  Commissioner  under  date 
of  December  17,  1008.  You  ask  me,  after  a  consideration  of 
these  two  reports,  to  advise  you  with  regard  to  the  proceedings 
which  I  deem  advisable  for  the  protection  of  the  citizens  of  Rich- 
mond county. 
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The  supplemental  report  contains  the  findings  made  by  the 
State  Commissioner  of  Health  upon  both  of  his  investigations. 
Upon  these  findings  he  certifies: 

"  That  the  conditions  existing  in  the  county  of  Richmond 
and  on  the  Kill  von  Kull  constitute  a  public  nuisance  for 
the  reason  that  smoke,  gases,  fumes  and  vapors  are  emitted 
from  certain  plants  located  on  Constable  Hook  in  the  city 
of  Bayonne,  in  the  State  of  New  Jersey ;  and  that  said  smoke, 
gases,  fumes  and  vapors  annoy,  injure  and  endanger  the 
comfort,  repose,  health  and  safety  of  a  considerable  number 
of  persons  and  render  a  considerable  number  of  persons  in- 
secure in  the  use  of  property." 

Without  going  into  the  evidence  adduced  by  the  Commissioner 
of  Health  in  his  report  to  support  his  conclusions  as  above  stated, 
I  will  base  my  opinion  upon  the  assumption  that  these  conclu- 
sions may  be  established  by  evidence  in  the  event  that  legal  pro- 
ceedings are  instituted. 

Section  1530  of  the  Penal  Law  defines  a  public  nuisance,  and 
it  is  evident  from  an  examination  of  the  definition  therein  con- 
tained that  the  facts  found  by  the  Commissioner  of  Health  con- 
stitute such  nuisance.  This  conclusion  is  also  supported  by  the 
various  judicial  definitions  of  nuisance  enunciated  by  the  courts 
of  this  State. 

Mulligan  v.  Elias,  12  Abb.  Pr.   (N.  S.)  259. 
Bohan  v.  Port  Jervis  Gas  Light  Co.,  122  N.  Y.  18. 
McCarthy  v.  National  Carbonic  Gas  Co.,  189  N.  Y.  40. 

It  is  apparently  well  settled  that  the  ancient  equity  power  of 
the  Attorney-General  in  England  to  maintain  a  suit  in  equity  for 
the  abatement  of  a  nuisance  still  exists  in  this  State. 

People  v.  Vanderbilt,  26  K  Y.  287. 

People  v.  Metropolitan  Telephone  Co.,  11  Abb.  N.  Cas. 

304,  313. 
People  v.  Horton,  64  1ST.  Y.  610,  620. 
People  v.  Equity  Gas  Co.,  141  1ST.  Y.  232. 
Buchholz  v.  N.  Y.,  L.  E.   &  W.  Co.,  148  K  Y.  640,  648. 
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The  decision  of  the  Court  of  Appeals  in  People  v.  Equity 
Gas  Co.,  supra,  holding  that  the  Attorney-General  cannot  main- 
tain an  action  to  abate  an  obstruction  in  a  street  in  New  York 
city  where  the  charter  specifically  gave  the  power  to  municipal 
officers  to  abate  it,  does  not,  in  my  opinion,  affect  the  existence  of 
such  power  in  a  case  like  the  present. 

Under  the  foregoing  statutes  and  authorities,  it  would  seem  to 
be  clear  that  if  the  nuisance  were  occasioned  by  operations  within 
the  territorial  jurisdiction  of  this  state  there  would  be  little  diffi- 
culty as  to  the  proper  procedure  to  cause  its  abatement.  It 
appears,  however,  that  in  this  case  the  nuisance,  although  existing 
in  Richmond  county,  is  originally  caused  by  certain  plants  and 
factories  situate  within  the  territorial  limits  of  the  State  of  New 
Jersey.  The  question,  therefore,  is  presented  as  to  the  proper 
procedure  for  compelling  the  persons  or  corporations  operating 
these  plants  to  abate  the  nuisance. 

It  appears  from  the  Commissioner's  report  that  the  conditions 
giving  rise  to  this  nuisance  are  caused  by  the  independent  acts 
of  five  distinct  corporations,  all  situated  in  the  State  of  New 
Jersey.  I  am  advised  that  three  of  these  corporations  are  New 
Jersey  corporations  and  therefore  citizens  of  that  State,  while  two 
of  them  are  domestic  corporations,  citizens  of  this  State.  It  is 
well  settled  that  an  action  to  abate  a  nuisance  caused  by  inde- 
pendent acts  of  several  defendants  may  be  maintained  jointly  or 
severally  against  all  the  defendants  in  one  action,  or  against  the 
separate  defendants  in  separate  actions. 

Warren  v.  Parkhurst,  186  N.  Y.  45 ;  and  cases  cited. 

It  is  also  clear,  under  the  authorities,  that  the  facts  in  the 
present  case  give  rise  to  a  cause  of  action  within  this  jurisdiction, 
irrespective  of  the  fact  that  the  original  acts  causing  the  nuisance 
are  acts  within  the  State  of  New  Jersey. 

Kuckman  v.  Green,  9  Hun,  225. 

People  v.  Adams,  3  Denio,  190. 

Cameron  v.  Vandergriff,  53  Ark.  381. 

Stillman  v.  White  Rock  Mfg.  Co.,  23  Fed.  Cas.  13446. 

Gould  v.  City  of  Rochester,  105  N.  Y.  40. 

Thayer  v.  Brooks,  17  Ohio,  489. 
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Assuming,  therefore,  that  proper  service  could  be  had  against 
these  defendants,  it  is  my  opinion  that  an  action  in  equity  would 
lie  against  thein  in  the  courts  of  this  State  to  compel  them  to 
abate  this  nuisance.  In  such  a  suit,  the  court  would  have  juris- 
diction of  the  persons  of  the  defendants,  and  by  its  appropriate 
decree  could  compel  them  to  desist  from  causing  a  nuisance  within 
the  borders  of  this  State.  The  court  would  have  jurisdiction  both 
of  the  subject-matter,  since  the  cause  of  action  accrues  where  the 
contact  occurs,  and  of  the  person,  and  would,  under  well-settled 
principles  of  equity  jurisdiction,  have*  power  to  enforce  ol)edienco 
to  its  judgment  against  the  person.  Xor  would  the  fact  that  the 
defendants  in  obeying  the  decree  would  be  compelled  to  do  or 
refrain  from  doing  certain  acts  outside  the  jurisdiction  of  the 
court  be  any  defense. 

Mitchell  v.  Bunch,  2  Paige,  GOG. 
DeKlyn  v.  Watkins,  3  Sandf.  Ch.  185. 
Phelps  v.  McDonald,  09  U.  S.  308. 

Assuming,  therefore,  that  service  could  be  had  upon  all  the 
defendants  to  bring  them  personally  within  the  jurisdiction  of 
the  courts  of  this  State  and  to  enable  a  judgment  in  personam 
to  be  enforced  by  attachment  or  contempt  proceedings,  it  is  my 
opinion  that  such  a  suit  would  furnish  an  appropriate  remedy  for 
the  citizens  of  Richmond  county.  Moreover,  in  any  eveirt,  such 
a  procedure  could  be  followed  against  the  domestic  corporations, 
properly  served. 

In  event,  however,  that  the  foreign  corporations  cannot  be 
brought  within  the  jurisdiction  of  this  court  by  service  or  other- 
wise, so  as  to  enforce  a  judgment  in  personam  against  them,  it 
is  clear  that  the  remedy  against  them  must  be  sought  in  another 
form. 

People  v.  Central  R.  R.  of  X.  J.,  42  N.  Y.  283,  306. 

It  is  my  opinion  that  in  so  far  as  this  nuisance  is  caused  by 
the  operation  of  foreign  corporations,  an  original  bill  in  equity 
would  lie  against  them  in  the  United  States  Supreme  Court  in 
the  name  of  the  People  of  this  State.     This  procedure  was  ex- 
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pressly  sanctioned  by  that  court  in  Georgia  v.  Tennessee  Copper 
Co.,  206  U.  S.  230,  and  under  the  principles  enunciated  in  that 
decision  and  in  the  case  of  Missouri  v.  Illinois,  180  IT.  S.  208, 
it  seems  clear  that  such  a  bill  would  lie  under  the  facts  found  by 
the  Commissioner  of  Health  in  the  present  case.  In  that  proceed- 
ing,, however,  it  would  be  impossible  to  join  the  domestic  cor- 
porations since  the  original  jurisdiction  of  the  United  States  Su- 
preme Court  does  not  extend  to  a  controversy  between  a  State  and 
defendants  including  both  its  own  citizens  and  citizens  of  another 
State. 

California  v.  Southern  Phcrfic  Co.,  157  IT.  S.  229. 

If,  therefore,  it  is  found  impossible  to  bring  the  foreign  cor- 
porations within  the  jurisdiction  of  the  courts  of  this  State  so  as 
to  make  them  amenable  to  a  judgment  in  personam  against  them, 
it  will,  in  my  opinion,  be  necessary  to  maintain  two  separate  ac- 
tions to  abate  this  nuisance. 

I  have  not  discussed  in  this  opinion  the  power  of  the  courts 
in  this  State,  under  section  953  of  the  Code  of  Criminal  Pro- 
cedure, to  compel  an  abatement  of  the  nuisance  as  part  of  the 
penalty  on  conviction  in  criminal  proceedings.  Although  there  is 
some  doubt  as  to  the  application  of  this  section  to  a  nuisance  of 
the  character  of  that  here  existing  (Syracuse  Plank  Road  Co.  v. 
People,  66  Barb.  25,  33),  it  would  certainly  do  no  harm  to  have 
criminal  proceedings  instituted  against  such  of  these  corporations 
as  can  be  brought  within  the  jurisdiction  of  this  State  by  the  dis- 
trict attorney  of  Richmond  county. 

Under  section  6  of  the  Public  Health  Law  —  the  statute  unde>r 
which,  presumably,  the  present  investigation  is  made — you  are 
given  the  right  to  file  the  report  of  the  Commissioner  of  Health, 
with  your  approval,  in  the  office  of  the  Secretary  of  State,  and 
to  declare  the  matters  public  nuisances  found  and  certified  in  such 
report  to  be  nuisances,  and  you  "  may  order  them  to  be  changed, 
abated  or  removed  "  as  you  may  direct.  It  is  also  provided  that 
such  order  shall  be  presumptive  evidence  of  the  existence  of  such 
nuisance. 
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In  my  opinion,  the  report,  if  it  meets  with  your  approval, 
should  be  so  filed  and  an  order  issued  so  that  in  any  proceedings 
instituted  in  this  State  the  benefit  of  this  presumption  may  be 
claimed. 

It  is  possible  that  in  addition  to  the  foregoing  remedies  an 
action  would  lie  by  the  Federal  authorities  because  of  the  obstruc- 
tion of  navigation  upon  the  Kill  von  Kull.     This,  however,  is 
without  the  jurisdiction  of  the  officers  of  this  State. 
Very  respectfully  yours, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


OPINIONS  RENDERED  THE  LIEUTENANT-GOVERNOR. 


Agricultural  Law,  Section  140  —  State  Fair  Commission. 
Supply  of  water  by   city   of   Syracuse  to   State  Fair  grounds. 
Whether  Commission  may  execute  agreement  acquiring  right 
of  way,  also  agreement  with  railroad  companies  for  construc- 
tion of  water  mains,  etc. 

(See  opinion  March  1,   1907,  p.   276  Rep.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  2,  1909. 

Hon.  Horace  White,  Lieutenant-Governor,  Albany,  N.  Y.: 

Dear  Sir.  —  I  am  in  receipt  of  your  letter  of  the  22d  ult.,  en- 
closing numerous  agreements  which  you  ask  me  to  examine  and 
advise  whether  the  State  Fair  Commission  has  the  power  to  exe- 
cute them.  I  have  carefully  examined  these  agreements  and  sub- 
mit herewith  my  opinion  as  follows : 

All  the  agreements  collectively  seem  designed  to  accomplish 
the  object  of  securing  a  connection  by  water  main  between  the 
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State  Fair  grounds  and  the  water  system  of  the  city  of  Syracuse. 
The  first  agreement  is  with  the  Syracuse  Suburban  Water  Com- 
pany. By  the  terms  of  this  contract  the  water  company  agrees 
to  construct  a  water  main  connecting  the  water  supply  system  of 
the  city  of  Syracuse  with  the  water  supply  system  of  the  State 
Fair  upon  its  grounds  in  the  town  of  Geddes,  New  York.  The 
specifications  for  this  connecting  main  are  set  forth  in  the  contract 
and  it  is  provided  that  the  State  Fair  Commission  shall  acquire 
the  right  of  way  for  the  same  at  its  expense.  The  contract  then 
provides  that  upon  the  completion  of  the  construction  of  the  said 
pipe  line  the  State  Fair  Commission  will  grant  to  the  water  com- 
pany a  full  and  unconditional  release  of  the  duties  and  obliga- 
tions imposed  upon  the  Onondaga  County  Suburban  Water  Com- 
pany by  section  5  of  chapter  371  of  the  Laws  of  1907.  It  is 
recited  in  the  agreement  that  the  Syracuse  Suburban  Water  Com- 
pany is  the  successor  of  the  Onondaga  County  Company. 

An  examination  of  this  statute  discloses  that  section  5,  referred 
to  in  the  contract,  is  the  consideration  for  a  grant  of  certain  privi- 
leges by  the  State  to  the  Onondaga  County  Suburban  Water  Com- 
pany, and  that  it  obligates  this  company,  its  successors  and  as- 
signs, to  construct  and  maintain  the  necessary  mains  and  con- 
duits and  convey  from  the  main  water  conduit  maintained  by  it 
and  deliver  upon  the  State  Fair  grounds  such  supply  of  water  as 
said  commission  shall  reasonably  require  for  the  use  of  the  State 
Fair  buildings  and  grounds.  This  supply  is  to  be  furnished  with- 
out charge  and  under  such  regulations  as  shall  be  prescribed  by 
the  commission.  The  obligation  on  the  part  of  the  water  com- 
pany is  expressly  stated  to  be  in  consideration  of  the  rights  and 
privileges  granted  by  the  same  statute.  The  contract  further 
provides  that  upon  the  completion  of  the  pipe  line  the  complete 
ownership  and  control  and  all  rights  and  interest  therein  shall 
vest  in  the  State  Fair  Commission. 

The  other  agreements  enclosed  in  your  letter  are  with  various 
railroad  companies  and  provide  revocable  licenses  to  construct  a 
water  main  under  their  rights  of  way.  These  are  apparently 
designed  to  furnish  part  of  the  right  of  way  which  under  its  con- 
tract with  the  water  company  the  Commission  is  required  to 
supply. 
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Under  section  140  of  the  Agricultural  Law  the  powers  of  the 
State  Fair  Commission  are  defined  as  follows: 

"  Such  property  and  any  other  property  hereafter  acquired 
by  the  State  for  State  Fair  purposes  shall  be  under  the  man- 
agement and  control  of  the  State  Fair  Commission  as  herein- 
after provided,  and  it  may  from  time  to  time  make  rules  and 
provide  for  the  care,  preservation  and  improvement  thereof." 

This  is  the  only  provision  of  the  statute  prescribing  and  defin- 
ing the  powers  of  the  Commission  in  respect  to  real  property. 
You  will  observe  that  it  contains  no  grant  of  the  power  to  hold 
title  to  real  property  or  to  acquire  any  real  property  on  behalf 
of  the  State.  In  fact  its  language,  in  speaking  of  "other  prop- 
erty hereafter  acquired  by  the  State,"  clearly  shows  that  any 
future  acquisitions  are  to  be  by  the  State  itself,  rather  than  by 
the  Commission.  In  my  opinion,  therefore,  the  Commission  has 
no  power  to  purchase  or  otherwise  acquire  any  additional  rights 
in  real  property  other  than  those  accepted  by  the  Legislature  in 
this  section.  It  would  follow  from  this  that  it  has  no  right  to 
secure  rights  of  way  which  are  essentially  interests  in  realty: 
Likewise  it  would  have  no  power  to  take  title  to  such  rights  of 
way  when  secured,  or  to  any  pipe  line  laid  under  the  surface 
of  the  ground  which  by  its  situation  would  be  realty.  I  am, 
therefore,  constrained  to  advise  that  the  execution  of  these  con- 
tracts is  not  within  the  powers  of  the  Commission. 

In  connection  with  this  subject  I  wish  to  point  out  to  you  the 
fact  that,  ev.en  assuming  these  contracts  were  legally  entered  into 
and  executed,  there  would  still  be  the  question  of  securing  a  con- 
tract with  the  city  of  Syracuse  for  the  supply  of  water  to  the 
grounds,  which  question  would  involve  both  the  rate  of  compensa- 
tion which  the  city  would  exact  for  such  service,  and  also  the 
power  of  the  city  to  make  any  such  contract.  There  is  no  pro- 
vision in  the  general  law  governing  cities  of  the  second  class, 
under  which  Syracuse  is  governed,  specifically  authorizing  the 
city  to  contract  with  corporations  or  individuals  outside  the  city 
limits  for  a  supply  of  water.  Even  did  such  a  right  exist  in  the 
city  it  is  held  by  the  Court  of  Appeals  that  it  can  apply  only 
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to  surplus  water  at  the  disposal  of  the  city  and  not  required  for 
its  own  inhabitants.  (Simpson  v.  Parker,  190  X.  Y.  19.)  There- 
fore, even  assuming  that  the  contracts  were  entered  into  and  the 
city  agreed  to  furnish  water  to  the  grounds  at  a  satisfactory  price, 
the  entire  arrangement  would  be  in  danger  of  being  overturned 
at  any  time  upon  proof  by  a  taxpayer  that  sufficient  water  was 
not  being  supplied  to  the  city  to  warrant  this  outside  contract. 

One  additional  feature  which  may  have  some  bearing  upon  the 
situation  is  that  the  licenses  granted  by  the  various  railroad  com- 
panies are  all  revocable  by  the  companies  at  their  option  and, 
therefore,  the  water  supply  of  the  grounds  would  at  all  times  rest 
upon  the  favor  of  these  various  corporations. 

I  return  herewith  the  agreements  which  you  forwarded  me. 
Very  respectfully  yours, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


State  Fair  Commission  —  State  Fair,  Syracuse. 

Appointment  of  Commission  of  A.  E.  Perron,  as  Superintendent 
of  Grounds  and  Buildings,  in  addition  to  his  office  as  mem- 
ber of  Commission,  and  with  additional  salary,  is  illegal. 

(See  opinion  January  22,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  5,  1909. 
Hon.  Horace  White,  Lieutenant-Governor,  Albany,  A7.  Y.: 

Dear  Sir. —  I  am  requested  by  your  favor  of  January  22,  for 
an  expression  of  my  opinion  as  to  the  right  of  Commissioner 
Perren  to  receive  a  salary  of  $2,000  as  superintendent  of  grounds 
and  buildings  of  the  State  fair  at  Syracuse,  X.  Y.,  in  addition  to 
his  salary  of  $'5,000  as  a  member  of  the  State  Fair  Commission. 
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It  appears  that  at  a  meeting  of  the  State  Fair  'Commission 
held  on  May  13,  1908,  the  following  resolution  was  adopted: 

"  Resolved,  That  Mr.  A.  E.  Perren  be  and  hereby  is  ap- 
pointed Superintendent  of  grounds  and  buildings  for  the  year 
commencing  April  1,  1908,  at  a  salary  of  $2,000  in  addition 
to  his  regular  salary  as  Commissioner,  subject  to  the  action 
and  approval  of  the  Legislature  of  1909,  which  we  hereby 
recommend." 

This  resolution  is  open  to  serious  criticism,  as  it  seeks  to  confer 
upon  a  member  of  the  Commission  that  passed  the  resolution,  an 
additional  office  and  additional  salary,  whose  duties  are  incom- 
patible and  inconsistent  with  his  duties  as  Commissioner. 

I  have  recently  held  in  an  opinion  in  relation  to  the  new  high- 
way law,  that  it  would  be  illegal  for  one  man  to  hold  two  offices 
whose  duties  are  incompatible  "  and  that  the  law  does  not  favor 
the  multiplication  of  offices  in  one  person,  and  it  has  been  held 
by  the  courts  of  this  State  that  if  two  incompatible  and  incon- 
sistent offices  are  conferred  upon  one  man,  that  the  acceptance  of 
the  one  last  made  forfeits  the  first." 

I  am  not  inclined  to  recede  from  the  position  taken  in  such 
former  opinion,  and  inasmuch  as  the  superintendent  is  appointed 
by  the  Fair  Commission,  of  which  he  is  now  a  member,  and  that 
Commission  is  required  to  prescribe  his  duties,  fix  his  compensa- 
tion, and  can  remove  him  at  pleasure,  it  would  be  inconsistent  for 
him  to  hold  both  offices  at  the  same  time. 

Attention  is  also  called  to  the  provisions  of  section  48  of  the 
Penal  Code. 

There  can  be  no  doubt  about  Mr.  Perren's  right  to  reim- 
bursement for  all  expenses  he  has  incurred  in  taking  charge  of 
the  grounds  and  buildings,  but  I  do  not  think  he  can  be  paid  or 
allowed  to  receive  the  additional  salary  voted  him  by  your  board 
as  superintendent  of  grounds  and  buildings. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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OPINIONS  RENDERED  THE  SECRETARY  OF  STATE. 


Membership  Corporations  Law  —  Section  144  —  Agricultural 

Societies. 

Organization  tax.     Section  180  of  the  Tax  Law  applies  to  stock 

issued  by  agricultural  societies  under  section  144. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  3,  1909. 
Hon.  Samuel  S.  Koenio,  ^Secretary  of  State,  Albany,  N.  F.: 

Dear  Sir. —  Referring  to  the  letter  from  Charles  S.  Lattin  of 
Elmira,  N.  Y.,  addressed  to  the  State  Treasurer  and  which  you 
referred  to  me  with  request  for  my  opinion,  and  in  which  the 
question  was  asked  whether  an  organization  tax  is  payable  upon 
capital  stock  issued  by  an  agricultural  society,  in  pursuance  of 
section  144  of  the  Membership  Corporation  Law,  I  beg  to  advise 
that  I  have  given  the  matter  careful  attention  and  that,  in  my 
opinion,  such  tax  must  be  paid. 

Section  144  of  the  Membership  Corporation  Law  provides  that 
agricultural  and  horticultural  corporations  may,  by  a  majority 
vote  of  the  members  thereof,  present  and  voting  at  a  regular  or 
regularly  called  meeting,  and  by  filing  a  certificate  as  therein  pro- 
vided, fix  the  amount  of  capital  stock  which  such  corporation 
shall  have,  divide  the  same  into  shares  and  issue  such  shares  at 
not  less  than  par  value  to  raise  money  for  the  purposes  of  the 
corporation.     It  further  provides: 

"An  agricultural  corporation  incorporated  under  this 
chapter  or  a  law  repealed  hereby,  which  has  issued  or  shall 
hereafter  issue  capital  stock  entitling  the  holders  of  the  shares 
thereof  to  dividends  from  the  profits  of  the  corporation,  shall 
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be  subject  to  the  Business  Corporations  Law,  the  Stock  Cor- 
porations Law  and  the  General  Corporation  Law,  and  not.  to 
the  provisions  of  this  article  in  conflict  therewith,  nor  to 
article  I  of  this  chapter." 

Section  180  of  the  Tax  Law  provides  as  follows: 

•  "  Every  stock  corporation  incorporated  under  any  law  of 
this  state,  shall  pay  to  the  State  Treasurer  a  tax  of  one- 
twentieth  of  one  per  centum  upon  the  amount  of  capital 
stock  which  the  corporation  is  authorized  to  have,  and  a  like 
tax  upon  any  subsequent  increase.  *  *  *  Such  tax  shall 
be  due  and  payable  upon  the  incorporation  of  such  corpora- 
•   tion  or  upon  the  increase  of  its  capital  stock." 

i' 

It  is  clear  from  these  two  provisions  of  law  that  a  tax  is  im- 
posed upon  every  stock  corporation  which  organizes  with  stock 
or  subsequently  increases  the  amount  of  stock  which  it  has.  It 
is  also  clear  that  an  agricultural  corporation  issuing  stock  be- 
comes a  stock  corporation  and  therefore  subject  to  the  provisions 
of  the  Tax  Law  quoted  above.  It  would  not  be,  strictly  speaking, 
an  organization  tax,  inasmuch  as  the  issue  of  stock  is  made  sub- 
sequent to  the  organization  of  the  corporation,  but  it  would  be 
clearly  an  increase  in  the  capital  stock  of  the  corporation  since 
prior  to  such  issuance  the  corporation  possessed  no  capital  stock. 

It  is  therefore  my  opinion  that  the  tax  of  one-twentieth  of  one 
per  centum  imposed  by  section  180  of  the  Tax  Law  applies  to 
stock  issued  by  an  agricultural  corporation  under  section  144  of 
the  Membership  Corporations  Law. 

Very  respectfully  yours, 

EDWARD  R  O'MALLEY. 

•   !  Attorney-General. 
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i 

Election  Law. 
Publication  of  election  notices  and  concurrent  resolutions  by  the 
Secretary  of  State.     Form  of  proposition  number  one,  pro- 
vided by  chapter  391,  Laws  of  1909,  for  the  issue  of  bonds 
for  the  improvement  of  the  Cayuga  and  Seneca  canals. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  24,  1909. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  In  acknowledgment  of  your  favor  of  the  19th  inst. 
written  by  your  Mr.  Tennant,  I  beg  to  state  that  after  an  exam- 
ination of  the  several  provisions  of  the  Election  Law  relating  to 
the  printing  of  official  ballots  and  the  publication  of  the  notices 
of  election,  I  am  of  the  opinion  that  the  concurrent  resolutions 
to  be  submitted  to  the  people  at  the  ensuing  election  should  be 
placed  upon  the  notice  to  be  issued  by  you  in  consecutive  order  as 
"Amendments  numbers  1,  2,  3  and  4,"  as  provided  by  section  294 
of  the  Consolidated  Election  Law,  and  that  the  proposition  pro- 
vided by  chapter  391  of  the  Laws  of  1909  should  be  printed  upon 
such  notice  of  election  as  follows : 

"  Proposition  number  one." 

"  Shall  chapter  three  hundred  and  ninety-one  of  the  laws 
of  nineteen  hundred  and  nine,  entitled  'An  Act  making  pro- 
vision for  issuing  bonds  to  the  amount  of  not  to  exceed  seven 
million  dollars  for  the  improvement  of  the  Cayuga  and 
Seneca  canals,  and  providing  for  a  submission  of  the  same 
to  the  People  to  be  voted  upon  at  the  general  election  to  be 
held  in  the  year  nineteen  hundred  and  nine  be  approved  I '  " 

It  will  be  observed  that  you  are  required  by  section  295  of  the 
Election  Law,  to  have  published  in  at  least  two  newspapers  in 
each  county  in  the  State  at  least  three  months  before  the  general 
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election  the  amendments  and  proposition  above  referred  to,  "  to- 
gether with  a  brief  statement  of  the  law  or  proceedings  authoriz- 
ing such  submission,  the  fact  that  such  submission  will  be  made 
and  the  reading  form  in  which  it  is  to  be  submitted,"  which  will 
necessarily  involve  the  printing  of  the  whole  or  nearly  the  whole 
of  chapter  391  of  the  Laws  of  1909,  that  the  language  above 
suggested  for  the  notice  of  submission  to  be  given  by  the  Secre- 
tary of  State  as  required  by  section  294  of  the  Election  Law  will 
be  a  substantial,  if  net  a  literal  compliance  with  the  law,  and  fully 
meet  the  requirement  of  the  statute.  The  notice  of  the  Secretary 
of  State  is  to  be  published  in  the  two  newspapers  in  each  county 
that  are  designated  to  publish  election  notices,  and  probably  in 
many  instances  both  notices  will  be  published  in  the  same  paper 
and  I  do  not  think  it  is  necessary  to  include  in  your  notice  to 
the  county  clerks  a  copy  of  the  whole  act  (chapter  391,  Laws  of 
1909). 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


General  Corporations  Law  (Cons.) — Section  5 — Banking  Law — 

Article  X. 

Secretary  of  State  may  file  certificate  of  incorporation  of  Samari- 
tan Loan  Society  or  Samaritan  Loan  Association,  formed 
under  the  Banking  Law,  article  X.  Prohibition  in  section  6, 
Corporations  Law  as  to  word  "  loan  "  does  not  apply. 

(See  Opinion,  September  17,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  30,  1909. 
To  the  Honorable,  The  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  inquiry  of  June  24th?  in  which 
you  ask  my  opinion  as  to  whether  you  should  accept  for  filing  the 
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certificate  of  incorporation  of  a  company  seeking  to  be  incorpo- 
rated under  article  10  of  the  Banking  Law,  having  the  word 
"  loan  "  in  its  title  would  say : 

Section  5  of  chapter  28  of  the  Consolidated  Laws,  known  as 
the  General  Corporation  Law,  provides  that  every  certificate  of 
incorporation  shall  be  in  the  English  language,  and  "  except  as 
otherwise  provided  by  law,"  shall  be  filed  in  the  office  of  the 
Secretary  of  State. 

Section  6  of  the  said  act  provides  in  substance  that  no  corpo- 
ration shall  be  hereafter  organized  under  tho  laws  of  this  State 
with  the  word  "  loan "  as  a  part  of  its  name,  "  except  a  corpo- 
ration formed  under  the  Banking  Law  or  the  Insurance  Law." 

It  is  proposed,  as  I  understand  it,  to  organize  a  corporation 
in  New  York,  under  the  name  of  the  Samaritan  Loan  Society  or 
Samaritan  Loan  Association.  Such  corporation  is  to  be  organized 
under  the  provisions  of  the  Banking  Law. 

Section  310,  chapter  10  of  the  Consolidated  Laws,  known  as 
the  Banking  Law,  provides  for  such  organization,  but  is  silent 
as  to  the  place  of  filing  of  the  certificate  of  incorporation.  The 
language  used  in  the  section  is:  "By  making,  signing,  acknowl- 
edging and  filing  a  certificate  in  the  form  prescribed  by  the  Busi- 
ness Corporations  Law." 

I  am  of  the  opinion  that  the  certificate  of  incorporation  should 
be  filed  in  the  office  of  the  Secretary  of  State,  and  that  the  pro- 
hibition contained  in  section  C  of  the  Corporation  Law,  as  to  the 
use  of  the  word  "  loan  "  has  no  application  to  corporations  formed 
under  the  Banking  Law. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Concurrent  Resolutions  ■ —  (Consolidated  Law,  Chapter  22, 
Section  295). 

Secretary  of  State  should  publish  resolutions  opposing  amend- 
ments to  the  Constitution  in  two  newspapers  in  each  county, 
designated  by  the  boards  of  supervisors.  He  may  select  the 
third  newspaper  as  one  having  the  largest  circulation.  Chap- 
ter 391,  Laws  of  1909,  to  be  published  in  full  in  such  papers. 

(See  opinions,  August  5,  189G,  p.  210  Rep.;  July  7,  1899,  p.  287 
Rfep.;  May  21,  1902,  p.  299  Rep.;  September  11,  1902,  p. 
302  Rep.;  November  27,  1903,  p.  495  Rep.;  February  5, 
1908;  March  27,  1908;  and  letters,  June  27,  1908,  and 
August  21,  1908,  file  268.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Jidy  9,  1909. 
Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  the  7th  instant,  asking  my  advice 
as  to  whether  the  Secretary  of  State  can  properly  authorize  the 
publication  of  concurrent  resolutions  opposing  amendments  to  the 
Constitution  to  be  submitted  to  the  voters  at  the  next  general 
election  in  newspapers  in  each  county  other  than  the  newspapers 
designated  to  publish  the  session  laws,  duly  received  and  con- 
sidered. 

Section  295  of  chapter  22  of  the  Consolidated  Laws  provides 
that  the  Secretary  of  State  shall  cause  each  concurrent  resolution 
of  the  two  houses  of  the  Legislature  to  be  puplished  once  a  week 
for  three  months  next  preceding  such  election  in  two  newspapers 
published  in  each  county  representing  the  two  political  parties 
polling  the  largest  number  of  votes  at  the  last  preceding  election 
and  further  provides  "  and  in  one  additional  newspaper  published 
in  each  county  for  every  one  hundred  thousand  people  in  such 
county  as  shown  by  the  then  last  preceding  Federal  or  State 
enumeration.  Such  additional  newspapers  shall  be  selected  by 
the  Secretary  of  State  wTith  reference  to  making  such  publication 
in  newspapers  having  the  largest  circulation   in   the  county  in 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  321 

which  they  are  published."  Such  section  further  provides, 
"  That  the  Secretary  of  State  shall  cause  proposed  amendments 
to  the  Constitution  to  be  published  for  a  like  period  before  such 
election  in  newspapers  selected  in  like  manner." 

Section  20  of  chapter  16  of  the  Consolidated  Law  provides  that 
the  members  of  the  board  of  supervisors  in  each  county  represent- 
ing respectively  each  of  the  two  principal  political  parties  into 
which  the  county  is  divided  "  shall  designate  in  writing  a  paper 
fairly  representing  the  political  party  to  which  they  respectively 
belong  "  to  publish  the  session  laws  and  concurrent  resolutions  of 
the  Legislature  required  by  law  to  be  published. 

I  now  see  no  distinction  to  be  drawn  between  concurrent  reso- 
lutions and  proposed  amendments  to  the  Constitution.  The 
statute,  section  295  above  referred  to,  does  not  confer  upon  the 
Secretary  of  State  specific  authority  to  designate  what  newspapers 
shall  be  selected  to  publish  concurrent  resolutions  and  proposed 
amendments  to  the  Constitution.  The  statute  specifically  states 
that  the  Secretary  of  State  shall  name  and  designate  the  extra 
paper  in  each  county  in  which  such  resolutions  shall  be  published. 
It  would  seem,  therefore,  to  be  the  intent  of  the  Legislature  not 
to  take  away  from  the  several  boards  of  supervisors  the  right  and 
power  heretofore  conferred  upon  them  of  designating  newspapers 
to  make  such  publication. 

I  am,  therefore,  of  the  opinion  that  such  resolutions  should  be 
published  in  two  newspapers  in  each  county  designated  by  the 
boards  of  supervisors  and  in  a  third  or  other  newspaper  desig- 
nated by  the  Secretary  of  State,  he  having  reference  in  making 
such  designation  to  a  paper  having  the  largest  circulation  in  the 
county  in  which  it  is  published.  I  am  also  of  the  opinion  that 
chapter  391  of  the  Laws  of  1909  should  be  published  in  full  and 
in  the  newspapers  suggested  to  be  selected  as  above  stated. 
Your3  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
II 
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Automobiles  —  Licenses  —  Chauffeurs. 

Members  of  family  owning  and  operating  an  automobile,  need  not 

procure  chauffeur's  license. 

STA^E  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  21,  1909. 
Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  July  13,  1909,  duly  received-. 

In  answer  to  your  inquiry  as  to  whether  or  not  it  is  necessary 
for  various  members  of  a  family  who  own  an  automobile  to  pro- 
cure a  chauffeur's  license  in  the  event  that  different  members  of 
the  family  operate  the  automobile,  I  am  of  the  opinion  that  such 
license  is  not  necessary. 

There  is  no  provision  of  law  that  I  am  aware  of  requiring  the 
owner  of  a  motor  car  or  any  member  of  his  family  to  procure  a 
chauffeur's  license  to  run  such  machine. 

Subdivision  5  of  section  280  of  chapter  30  of  the  Consolidated 
Laws  defines  the  word  "  chauffeur  "  as  follows :  "  Shall  mean  any 
person  operating  a  motor  vehicle  as  mechanic,  employee  or  for 
hire." 

Section  282  requires  the  owner  to  file  in  the  Secretary  of  State's 
office  a  statement  of  his  name  and  address,  with  a  brief  description 
of  the  vehicle  to  be  registered,  etc. 

Section  283  provides  for  the  registration  of  such  motor  vehicle. 
Section  302  provides  that  every  person  desiring  to  operate  a  motor 
vehicle  as  a  cJiauffeur  shall  file  in  the  office  of  the  Secretary  of 
State  a  statement,  which  shall  include  his  name  and  address  and 
the  trade  name  and  motive  power  of  the  motor  vehicle  he  is  to 
operate.  Upon  filing  such  statement,  the  Secretary  of  State  shall 
issue  to  the  chauffeur  a  badge,  as  provided  in  section  304. 

Section  306  provides  that  no  person  shall  operate  a  motor  ve- 
hicle as  a  chauffeur  upon  the  public  highways,  unless  such  person 
shall  have  complied  in  all  respects  with  the  requirements  of  the 
four  preceding  sections. 

There  is  no  requirement  that  the  owner  of  a  motor  vehicle  shall 
procure  a  license  to  run  the  same,  nor  is  there  any  requirement 
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that  any  other  person  shall  do  so,  unless  he  proposes  to  become  a 
chauffeur  or  a  person  conducting  an  automobile  as  an  employee 
for  hire  or  wages. 

Yours  very  truly, 

EDWAED  R.  O'MALLEY, 

Attorney-General. 


Corporations. 
O.  K.  Leather  Paring  Company,  and  Urban  Publishing  Company. 
Voting  power  of  stockholders.  Under  the  decision  of  the 
Appellate  Division  in  People  ex  rel.  Browne  v.  Koenig,  the 
Secretary  of  State  must  file  certificate  of  incorporation  even 
though  it  provides  that  certain  classes  of  stockholders  have  no 
voting  power. 

(See  opinion,  August  31,  1909.    See  opinion,  March  21,  1910, 

with  references*) 

STATE  OF  NEW  YORK, 

Attorney-General' s  Office, 

Albany,  August  2G,  1909. 
Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  fetters  of  the  31st  ultimo  and  the  5th 
instant,  signed  by  Mr.  Fennell,  in  which  you  request  my  opinion 
as  to  the  scope  of  the  decision  of  the  Appellate  Division  in  People 
ex  rel.  Browne  v.  Koenig,  in  relation  to  the  right  to  file  a  certifi- 
cate of  incorporation  providing  that  certain  classes  of  stock  shall 
be  deprived  of  voting  power.  You  enclose  proposed  certificates  of 
incorporation  of  O.  K.  Leather  Paring  Company  and  Urban  Pub- 
lishing Company.  In  the  former  certificate  it  is  provided  that 
preferred  stock  alone  is  to  have  the  right  to  vote  and  that  the  con- 
sent or  favorable  vote  of  such  voting  stock  alone  shall  be  requisite 
to  a  sale  of  the  property  of  the  company  as  an  entirety.  In  the 
other  certificate  it  is  provided  that  the  preferred  stock  shall  have 
no  voting  powers  except  on  the  question  of  the  increase  or  reduc- 
tion of  the  authorized  preferred  stock. 
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The  precise  question  before  the  courts  in  the  Browne  case  was 
whether  you  should  file  a  certificate  of  incorporation  providing 
that  the  preferred  stock  should  have  the  right  to  vote  only  upon 
certain  matters  relating  to  corporate  management.  The  deci- 
sion of  the  Appellate  Division,  in  which  all  concurred,  was  that 
you  should  file  this  certificate,  and  the  reasoning  upon  which  the 
decision  was  based  is  fully  expressed  in  the  opinion  of  the  court 
delivered  by  Judge  Houghton.  This  is  summarized  in  the  follow- 
ing extract  from  such  opinion : 

"  In  view  of  the  fact  that  it  is  perfectly  lawful  for  different 
classes  of  stockholders  to  agree  amongst  themselves  through 
the  certificate  of  incorporation,  that  one  class  shall  have  no 
vote  upon  all  or  certain  questions  relating  to  the  management 
of  the  corporation,  and  that  such  an  arrangement  does  not 
contravene  public  policy  or  affect  the  public,  we  are  of  the 
opinion  that  the  Legislature  did  not  intend  to  compel  every 
class  of  stockholders  to  hold  the  right  to  vote,  or  to  prohibit 
the  formation  of  a  corporation  which  deprived  the  preferred 
stockholders  of  voting  power." 

It  is  apparent  from  the  above  excerpt  that  the  court  considered 
its  opinion  to  go  to  the  length  of  holding  that  any  class  of  stock 
might  be  deprived  of  all  voting  power,  in  the  certificate.  More- 
over, on  consideration,  I  am  unable  to  see  why  this  does  not  neces- 
sarily and  logically  follow  from  the  decision  which  they  made. 
If  public  policy  does  not  forbid  the  issuance  of  stock  with  limited 
voting  power,  it  likewise  does  not  forbid  the  issuance  of  stock  with 
no  voting  power.  If,  in  the  one  case  it  is  a  matter  of  contract  be- 
tween the  stockholders,  it  is  equally  so  in  the  other.  I  therefore 
advise  you  that  under  the  decision  of  the  Appellate  Division  in 
this  case,  you  are  compelled  to  file  certificates  of  incorporation 
even  though  they  provide  that  certain  classes  of  the  stock  shall 
have  no  voting  power. 

Referring  to  the  suggestion  made  by  Mr.  Fennell,  that  the  re- 
sult of  this  holding  would  be  to  allow  corporations  to  deceive  the 
public  into  buying  stock  having  no  voting  power,  under  the  belief 
that  they  were  getting  some  voice  in  the  management,  I  call  your 
attention  to  the  fact  that  this  same  objection  applies,  though  to  a 
less  degree,  to  any  limitation  of  voting  power;  and  also,  if  any 
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fraud  or  misrepresentation  existed,  the  law  affords  ample  civil 
remedy  for  the  same. 

I  return  herewith  the  certificates  above  mentioned  which  you 
forwarded  me. 

Yours  respectfully, 

EDWAKD  E.  O'MALLEY, 

Attorney-General. 


Stock  Corporations  Law  —  Section  63. 
Voting  power  of  stockholders  for  reduction  capital  stock  of  Miles 

Brothers,  Incorporated.      (People  ex  rel.   Brown  et  al.  v. 

Koenig.) 
(See  opinion,  August  26,  1909,  March  21,  1910,  with  reference.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  31,  190-9. 

Hon.  Horace  G.  Tennant,  Second  Deputy  Secretary  of  State, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  August  25th  together  with 
communication  from  Macdonald  &  Bostwick  and  the  certificate 
of  reduction  of  capital  stock  of  Miles  Brothers,  Incorporated. 
You  state  that  the  question  presented  is  whether  a  reduction  of 
capital  stock  may  be  effected  by  the  vote  of  a  single  class  of 
stockholders  notwithstanding  the  provision  of  section  63  of  the 
Stock  Corporations  Law. 

Sections  62,  63  and  64  of  the  Stock  Corporations  Law  prescribe 
the  method  for  the  reduction  of  capital  stock  of  a  corporation. 

Section  63  in  part  provides: 

"  Every  such  increase  or  reduction  must  be  authorized 
either  by  the  unanimous  consent  of  the  stockholders  ex- 
pressed in  writing  *  *  *  or  by  a  vote  of  the  stockhold- 
ers owning  at  least  a  majority  of  the  stock  of  the  corporation 
taken  at  a  meeting  of  the  stockholders  specially  called  for 
that  purpose  in  the  manner  provided  by  law  or  by  the  by- 
laws." 
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It  appears  in  the  certificate  of  reduction  that  the  capital  stock 
of  Miles  Brothers,  Incorporated,  amounted  to  $1,000,000,  of 
which  $250,000  was  preferred  stock  and  $750,000  common  stock, 
and  that  the  par  value  of  each  share  was  $100.  The  following 
extracts  from  this  certificate  state  the  proceedings  had  to  bring 
about  the  reduction  in  so  far  as  this  question  is  concerned : 

"  That  at  the  time  and  place  specified  in  said  notice  stock- 
holders appeared  in  person  or  by  proxy  in  numbers  represent- 
ing at  least  a  majority  of  all  the  shares  of  stock  of  said  cor-' 
poration  other  than  the  preferred  stock,  which  is  nonvoting 
stock,  and  other  than  the  stock  owned  by  the  company,  which 
is  treasury  stock." 

"  That  stockholders  owning  thirty-six  hundred  and  fifty 
share  of  common  stock,  being  at  least  a  majority  of  all 
the  stock  of  the  corporation  other  than  the  preferred  stock, 
which  is  nonvoting  stock,  amounting  to  twenty-five  hundred 
shares,  and  other  than  the  1000  shares  of  the  common  stock 
owned  by  the  company,  and  being  treasury  stock,  voted  in 
favor  of  said  resolution  and  no  stockholder  voted  against  its 
adoption." 

It  appears,  therefore,  from  the  certificate  of  reduction  that  such 
reduction  was  made  by  a  vote  of  stockholders  not  owning  a  ma- 
jority of  the  stock  of  the  corporation  but  owning  a  majority 
of  the  voting  stock  issued.  The  communication  of  Mac- 
donald  &  Bostwick  above  referred  to  calls  attention  to  the  decision 
of  the  Appellate  Division  of  the  First  Department  in  the  case  of 
the  People  ex  rel.  Brown  et  al.  v.  Koenig,  and  cites  it  as  an  au- 
thority for  the  validity  of  a  reduction  so  authorized.  I  do  not 
so  construe  the  language  of  the  court  in  that  decision.  The  case 
of  the  People  ex  rel.  Brown  et  al.  v.  Koenig  arose  upon  the  refusal 
of  the  Secretary  of  State  to  file  a  certificate  of  incorporation  that 
provided  that  the  holders  of  the  common  stock  only  could  vote 
for  directors.  The  court  held  that  such  a  certificate  was  proper 
and  that  the  restriction  of  such  voting  power  to  a  class  of  stock- 
holders by  the  certificate  of  incorporation  was  permissible  under 
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section  23  of  the  General  Corporation  Law.     The  following  lan- 
guage of  the  court  seems  to  summarize  the  matter  decided : 

"  Unless  expressly  forbidden  by  statute,  the  articles  of  in- 
corporation may  divide  the  stock  into  common  and  preferred, 
and  may  provide  that  the  preferred  stockholders  shall  be  de- 
prived of  voting  power  in  consideration  of  the  preference 
over  the  common  stock  which  is  given  them." 

It  is  asserted  that  the  certificate  of  incorporation  of  Miles 
Brothers,  Incorporated,  contains  the  following  provision: 

"  The  preferred  stock  shall  be  nonvoting  stock  and  the 
holders  thereof  shall  not  be  entitled  to  vote  by  virtue  of  such 
holding  at  any  regular  or  special  meeting  of  the  stockhold- 
ers of  this  company  and  shall  not  be  entitled  to  consent, 
assent  or  dissent  upon  any  proposition  regulating  the  action 
of  the  stockholders  of  the  company." 

Under  the  authority  of  the  Brown  case  such  a  restriction  of 
voting  power  within  a  corporation  is  permissible  unless  forbidden 
by  statute.  It  cannot,  however,  be  maintained  that  such  a  pro- 
vision of  the  charter  of  a  corporation  does  away  with  a  statute  of 
the  State.  I  think  that  the  provisions  of  section  63  of  the  Stock 
Corporation  Law  and  the  provisions  of  Miles  Brothers,  Incor- 
porated, charter  regulating  the  voting  power  can  exist  in  entire 
harmony,  as  section  63  does  not  attempt  to  regulate  the  question 
of  who  may  vote  but  provides  for  the  amount  of  stock  that  must 
be  represented  by  the  voters  to  bring  about  this  reduction.  The 
stockholders  effecting  such  a  reduction  must  own  a  majority  of 
the  capital  stock  of  the  corporation,  not  simply  of  the  capital 
stock  of  a  class  of  stockholders  even  though  such  class  has  the 
voting  power. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Election  Law  —  Sections  57,  66  —  Independent  Nominations  — 

Emblems. 

Certificate  of  nomination  of  Justice  Supreme  Court,  Second 
Judicial  District,  valid  under  enactment  of  Consolidated 
Laws,  sections  122,  123,  125,  so  that  the  Secretary  of  State 
may  file  same.  Emblem  on  certificate  not  a  violation  of 
section  124. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  2,  1909. 
Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  Nl  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  2d  instant,  in  which 
you  call  my  attention  to  the  certificate  of  nomination  forwarded 
to  your  department  for  filing  therein,  relating  to  the  independent 
nomination  of  Robert  Stewart  for  the  office  of  justice  of  the 
Supreme  Court  in  the  Second  Judicial  District,  wherein  it  is 
stated  that  it  is  in  accordance  with  the  provisions  of  section  57 
of  the  Election  Law,  and  that  the  persons  designated  therein  to 
represent  the  signers  of  the  certificates  for  the  purposes  set  forth 
in  section  66  of  the  Election  Law,  I  beg  to  state  that  prior  to  the 
passage  of  chapter -22  of  the  Consolidated  Election  Law,  sections 
57  and  66  of  the  Election  Law  as  it  existed  before  the  enactment 
thereof  were  the  correct  sections  for  the  purposes  named  in  such 
certificates,  but  in  the  re-enactment  of  such  Consolidated  Election 
Laws,  section  57  of  the  old  law  was  divided  and  numbered  122 
and  123,  and  section  66  was  numbered  135  and  as  thus  numbered 
were  substantial  re-enactments  of  the  former  law,  and  the  ques- 
tion now  arises,  are  these  certificates  invalid  and  should  the  Sec- 
retary of  State  refuse  to  file  them  ? 

Chapter  596  of  the  Laws  of  1909,  an  act  to  prescribe  the  rules 
for  the  construction  of  the  Consolidated  Laws,  Code  amendments, 
etc.,  among  other  things,  provides:  "  The  true  purpose  and  intent 
of  this  act  is  to  prescribe  that  the  statute  law  of  the  state,  so  far 
as  it  has  been  reproduced  in  such  consolidated  laws,  *  *  * 
and  all  special  laws  in  force  at  the  time  of  the  enactment  of  such 
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consolidated  laws,  shall  be  of  the  same  force  and  effect  as  they 
were  before  the  enactment  of  such  consolidated  laws  or  code 
amendments  or  said  act  amendatory  thereof."  Following  out 
this  rule  of  construction,  the  certificates  before  me,  referring  as 
they  do  to  the  two  sections  of  the  Election  Law  as  it  was  before  its 
enactment  in  the  Consolidated  Law,  should  be  sustained,  and  the 
same  filed  as  valid  certificates. 

In  reaching  this  conclusion  I  am  following  a  well  settled  rule 
in  election  cases,  and  that  is,  that  the  Election  Law  in  reference 
to  certificates  of  nomination  by  independent  bodies  should  be 
liberally  and  not  strictly  construed. 

Matter  of  McClosky,  21  Misc.  365. 

People  ex  rel.  Kl inker  v.  Board  of  Police  Commissioners, 

31  1ST.  Y.  Supp.  469. 
Matter  of  Adams,  21  Misc.  397. 

In  the  latter  case,  at  page  398,  the  court  says: 

"I  may  premise  what  I  have  to  say  in  this  matter  by 
stating  that  in  construing  the  laws  relating  to  independent 
nominations,  the  most  liberal  construction  should  be  placed 
upon  such  laws  in  favor  of  the  independent  voter,  and  in 
independent  nominations  mere  formal  defects  and  irregulari- 
ties should  be  ignored  or  the  certificates  permitted  to  be 
amended,  and  that  the  courts  should  not  be  astute  to  discover 
or  overwilling  to  accept  the  discovery  by  others  of  technical 
defects  upon  which  such  certificates  of  nomination  can  be  de- 
clared null  and  void  and  set  aside,  but  to  hold  that  when  the 
spirit  and  substance  of  the  laws  has  been  observed  that  that 
is  sufficient. " 

I  think  these  certificates  are  a  substantial  compliance  with  the 
Election  Law  and  the  reference  therein  to  sections  of  such  law 
as  it  was  before  its  re-enactment  do  not  violate  the  same. 

In  reference  to  the  emblem  adopted  by  the  nominators  I  do  not 
think  it  is  violative  of  section  124  of  the  Election  Law.  It  is  not 
a  representation  of  a  coin,  or  of  any  of  the  currency  of  the  United 
States,  and  while  it  has  considerable  resemblance  to  the  profile  of 
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"  Liberty  "  as  used  on  some  of  the  earlier  coins,  it  cannot  be 
claimed  that  the  profile  is  a  representation  of  a  coin  to  bring  it 
within  the  inhibition  of  the  statute. 

I  must,  therefore,  advise  you  that  I  think  the  certificates  in 
question  should  be  filed  by  you  and  treated  as  valid  certificates. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


County  Law,  Section  20  —  Session  Laws  and  Concurrent 

Resolutions. 

Designation  by  board  of  supervisors  of  Dutchess  county  of  the 
Poughkeepsie  Eagle  to  publish  both  session  laws  and  con- 
current resolutions  a  valid  one.  Former  designation  of  two 
newspapers  considered  as  void  and  of  no  effect. 

STATE  OF  NEW  YORK; 

Attorney-Generat.'s  Office, 

Albany,  October  13,  1900. 
Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  Your  communications  of  September  21,  1909,  and 
October  5,  1909,  received,  in  regard  to  the  matter  of  the  Dutchess 
county  board  of  supervisors,  the  Poughkeepsie  Evening  Star  and 
the  Poughkeepsie  Semi-Weekly  Eagle;  also  correspondence  and 
newspaper  clippings  regarding  the  same. 

It  appears  that  the  Republican  members  of  the  board  of  super- 
visors of  Dutchess  county  some  time  prior  to  last  June  designated 
the  Poughkeepsie  Semi-Weekly  Eagle  to  publish  the  session  laws 
and  the  Poughkeepsie  Evening  Star  to  publish  the  concurrent 
resolutions  of  the  Legislature  for  the  year  1909.  Judge  Tomp- 
kins in  a  proceeding  for  a  writ  of  mandamus  decided  in  Septem- 
ber last  that  such  designation  was  invalid  because  it  named  two 
Republican  newspapers  instead  of  one  to  publish  the  session  laws 
and  the  concurrent  resolutions;  and  he  further  directed  that  the 
Republican  members  of  the  board  of  supervisors  meet  and  make 
a  proper  designation.     Following  such  decision  of  the  court  the 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-Genekal.  331 

Republican  members  of  the  board  of  supervisors  did  meet  on 
September  18,  1909,  and  designated  the  Eagle  to  publish  both 
the  session  laws  and  the  concurrent  resolutions  for  the  year  1909. 
It  further  appears  from  the  inclosed  letter  of  Edmund  Piatt,  one 
of  the  publishers  of  the  Eagle,  that  when  the  time  came  for  the 
publication  of  the  concurrent  resolutions  the  Eagle  published 
them,  anticipating  that  the  proceeding  taken  before  Judge 
Tompkins  would  finally  result  in  the  Eagle  being  designated  also 
to  publish  the  concurrent  resolutions.  It  also  appears  that  for 
the  previous  year  1908  the  Eagle  had  been  designated  by  the  Re- 
publican members  of  the  board  to  publish  both  the  session  laws 
and  concurrent  resolutions. 

You  state  in  your  letter  of  September  21st  that  under  the 
designation  declared  invalid  by  Judge  Tompkins  you  sent  the 
concurrent  resolutions  to  the  Star  to  be  published  and  that  now 
the  Eagle  calls  for  the  official  copy  of  the  concurrent  resolutions 
under  the  new  designation.  Your  inquiry  seems  to  be  whether 
or  not  you  will  comply  with  this  request  of  the  Eagle. 

Section  20  of  the  County  Law,  being  chapter  11  of  the  Con- 
solidated Laws,  provides  for  the  manner  in  which  the  designation 
of  papers  in  which  the  session  laws  and  concurrent  resolutions 
are  published  is  to  be  made.  It  provides  as  follows  in  so  far  as 
it  is  relevant  to  this  question: 

"  The  members  of  the  board  of  supervisors  in  each  county 
representing,  respectively,  each  of  the  two  principal  political 
parties  into  which  the  people  of  the  county  are  divided,  or  a 
majority  of  such  members  representing,  respectively,  each 
of  such  parties,  shall  designate  in  writing  a  paper  *  *  * 
to  publish  the  session  laws  and  concurrent  resolutions  of  the 
legislature  required  by  law  to  be  published  *  -  *.  If  a 
majority  of  the  members  of  the  board  representing  either  of 
such  parties  can  not  agree  upon  a  paper  or  shall  fail  to  make 
a  designation  of  a  paper  or  papers  as  above  provided,  then 
and  in  such  case,  the  paper  or  papers  last  previously  desig- 
nated in  behalf  of  the  party  or  parties  whose  representatives, 
or  a  majority  of  them,  have  failed  to  agree  shall  be  held  to 
be  duly  designated  to  publish  the  laws  for  that  year  and  any 
designation  of  a  paper  or  papers  made  contrary  to  the  pro- 
visions of  this  section  shall  be  void/' 
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Judge  Tompkins  in  his  decision  decided  that  the  original 
designation  made  by  the  Republican  members  of  the  board  for 
the  year  1909  was  invalid  and  not  pursuant  to  the  provisions  of 
section  20  of  the  County  Law.  Therefore,  under  that  section 
such  designation  was  void  and  the  publication  by  the  Star  of  the 
concurrent  resolutions  of  no  effect.  However,  it  appears  that  the 
Eagle  has  published  the  session  laws  under  the  original  invalid 
designation  and  the  concurrent  resolutions  in  expectation  that  it 
would  also  be  finally  designated  to  publish  them. 

In  my  opinion  this  publication  of  the  laws  and  concurrent  reso- 
lutions by  the  Eagle  is  proper  and  valid  because,  first,  if  no  desig- 
nation had  been  made  following  Judge  TompkffiV  decision  the 
Eagle  would  have  been  the  paper  duly  authorized  to  publish  them, 
and,  secondly,  the  Republican  members  of  the  board  after  Judge 
Tompkins'  decision  confirmed  such  publication  by  designating 
the  Eagle  to  publish  them.  You  should,  therefore,  send  to  the 
Eagle  the  official  copy  of  the  concurrent  resolutions  for  the  year 
1909. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  tto  me  y-  Oe  neral. 


OPINIONS    RENDERED    THE    STATE    COMPTROLLER. 


Court  and  Trust  Funds —  Westchester  County. 

Form  of  order  or  decree  of  surrogate  for  investment  of  moneys, 
by  county  treasurer,  and  course  to  be  pursued  by  him. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  6,  1909. 
Hon.  Charles  II.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear   Sir. —  Replying  to  your  letter  of   the  27th  ultimo,   in 
which  you  inclose  decree  of  the  surrogate  of  AVestchester  county, 
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directing  the  county  treasurer  to  invest  certain  moneys  paid  into 
the  Surrogate's  Court,  with  the  request  that  I  give  my  opinion  on 
the  sufficiency  of  the  order  and  the  proper  course  for  the  treasurer 
to  pursue  under  the  circumstances,  I  beg  to  advise  as  follows: 

I  agree  with  you  that  under  section  747  of  the  Code  the  order 
should  be  more  specific.     It  is  there  provided  that 

"  Each  court  may  direct  that  money  paid  into  that  court 
may  be  paid  out,  transferred,  invested  or  reinvested,  in  any 
manner  or  form  that  appears  to  it  best  for  the  interests  of  the 
owners  thereof.  But  such  directions  must  be  embodied  in 
an  order  or  decree  of  said  court,  founded  upon  proper  and 
sufficient  evidence  satisfactory  to  the  court,  that  such  dis- 
position of  the  property  is  best  for  the  interests  of  the  owners 
thereof  or  parties  interested  therein." 

Under  this  language,  it  is  my  opinion,  that  the  proper 
"  manner  or  form  "  in  which  the  court  directs  the  investment  to 
be  made,  must  be  pointed  out  in  the  order ;  that  the  order  should 
also  recite  the  proper  and  sufficient  evidence  which  induced  such 
direction ;  and  that  the  present  order,  therefore,  is  not  in  proper 
form.  At  the  same  time,  it  is  an  order  by  a  court  of  competent 
jurisdiction  and  unless  modified,  either  by  appeal  or  by  applica- 
tion to  the  surrogate,  must  be  obeyed. 

I  am,  therefore,  constrained  to  advise  that  unless  one  of  these 
courses  is  taken  and  the  order  modified  accordingly,  the  county 
treasurer  must  follow  its  directions. 

I  return  the  inclosure  herewith,  as  requested. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-Oeneral. 
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Highway  Law —  Section  90  —  State  Aid —  Towns. 

Levy  of  minimum  amount  of  tax  for  repair  and  improvement  of 
highways,  necessary  in  order  to  compute  amount  for  State 
aid,  the  amount  levied  not  being  less  than  that  prescribed  in 
section  90,  subdivision  1. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  10,  1909. 

Hon.  Charles  H.  Gaus,  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  letter  of  the  29th  ult,  referring 
to  subdivision  1  of  section  90  of  the  Highway  Law,  providing  for 
the  minimum  amount  to  be  levied  and  collected  by  towns  for  the 
repair  and  improvement  of  highways,  I  beg  to  advise  as  follows : 
This  subdivision  provides  in  substance  that  the  minimum 
amount  to  be  levied  and  collected  "  shall  not  be  less  than  an 
amount  which,  when  added  to  the  amount  of  money  to  be  re- 
ceived from  the  State,  under  the  provisions  of  section  101,  will 
equal  thirty  dollars  for  each  mile  of  highways  within  the  town 

*         *         #  99 

You  ask  two  questions: 

1st,  Whether  the  levying  of  this  minimum  amount  is  a  con- 
dition precedent  to  the  town  receiving  State  aid ;  and, 

2d.  If  the  unexpended  balance  from  previous  years  may  be 
deducted  from  such  minimum  amount  and  the  board  of  super- 
visors levy  simply  the  amount  necessary,  with  such  balance,  to 
make  up  this  minimum. 

Answering  these  questions  in  their  order,  it  is  my  opinion  that 
the  levying  of  this  minimum  amount  is  a  condition  precedent  to 
the  town  receiving  State  aid. 

In  section  101,  which  provides  for  the  supplying  of  State  aid 
to  towns,  it  is  stated  that  "  there  shall  be  paid  by  the  State  to  the 
several  towns,  in  the  manner  hereinafter  provided,  an  amount 
based  upon  the  amount  of  the  taxes  levied  therein  for  the  repair 
and  improvement  of  highways     *     *     *." 
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In  section  103  the  payment  and  distribution  of  this  State 
money  is  provided  for,  and  it  is  provided  that  the  Comptroller 
shall  determine  the  amount  due  to  the  several  towns  under  the 
provisions  of  this  article  and  shall  draw  his  warrant  upon  the 
State  Treasurer  for  such  amount. 

It  is  clear  that  no  such  determination  can  be  made  by  th« 
Comptroller  until  the  amount  of  taxes  levied  by  the  town  is 
ascertained.  It  is  also  clear  from  section  94  that  the  amount  to 
be  levied  and  collected  in  each  year  for  the  repair  and  improve- 
ment of  highways  shall  not  be  less  than  the  amount  prescribed 
under  subdivision  1  of  section  90,  hereinbefore  quoted. 

It  is,  therefore,  my  opinion  that,  unless  this  minimum  amount 
is  levied,  the  Comptroller  would  have  no  lawful  basis  upon  which 
to  compute  the  amount  of  State  aid.  Such  levy,  therefore,  is 
necessarily  a  condition  precedent  to  the  securing  of  such 
assistance. 

I  think  it  follows,  from  the  sections  of  the  statute  already 
quoted,  that  the  minimum  amount  provided  by  the  statute  for  the 
repair  and  improvement  of  highways  must  be  levied  and  collected 
each  year,  irrespective  of  .any  balance  remaining  over  from  other 
years.  The  language  of  section  94,  in  this  regard,  is  explicit,  be- 
ing as  follows : 

"  The  amount  to  be  levied  and  collected  in  each  year  for 
the  repair  and  improvement  of  highways  *  *  *  shall 
not  be  less  than  the  amount  prescribed  under  subdivision  1 
of  section  90." 

Your  second  question,  therefore,  I  must  answer  in  the  negative. 
Yours  respectfully, 

EDWARD  R.  O'M  ALLEY, 

Attorney-General. 
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State  Tax. 

Bonds  to  aid  in  construction  of  railroads.  Whether  County 
Treasurer,  Lewis  County,  may  retain  and  be  credited  with 
any  portion  of  State  Tax  under  Section  12  Municipal  Law, 
Filing  of  statement  with  Comptroller  regarding  bond  issue, 
taxes  levied,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  15,  1900. 
Hon.  Charles  H.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 
Dear  Sir. —  Replying  to  your  letter  of  the  4th  inst.,  in  refer- 
ence to  claim  of  the  Treasurer  of  Lewis  County  that  he  should  be 
credited' with  the  amounts  of  state  tax  retained  by  him  in  the 
years  1901  to  1907  inclusive  to  apply  on  railroad  bonds,  pursuant 
to  section  12  of  the  General  Municipal  Law,  I  beg  to  advise  as 
follows : 

The  statute  provides : 

"  If  a  town,  village  or  city  has  outstanding  unpaid  bonds, 
issued,  or  substituted  for  bonds  issued,  to  aid  in  the  con- 
struction of  a  railroad  therein,  so  much  of  all  taxes  as  shall 
be  necessary  to  take  up  such  bonds,  except  school  district  and 
highway  taxes,  collected  on  the  assessed  valuation  of  such 
railroad  in  much  municipal  corporation,  shall  be  paid  over 
to  the  treasurer  of  the  county  in  which  the  municipal  corpo- 
ration is  located." 

You  ask  two  questions: 

(a)  Are  county  treasurers,  by  said  section  12,  authorized 
to  retain  any  portion  of  the  taxes  due  from  their  counties  to 
the  State,  and  should  the  portion  thus  retained  be  credited 
to  the  counties  in  the  annual  settlement  between  the  Comp- 
troller and  the  county  treasurers? 

(b)  If  such  retention  is  authorized,  should  not  the  county 
treasurer,  as  a  condition  precedent  to  the  credit,  file  in  this 
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office  a  statement  showing  the  amount  of  bonds  outstanding, 
the  amount  necessary  to  be  raised  annually  for  interest  and 
for  the  retirement  of  bonds,  the  gross  amount  of  taxes  levied 
and  the  amount  of  the  tax  collected  on  the  assessed  valuation 
of  the  railroad  ? 

Answering  these  questions,  I  beg  to  say  that,  in  my  opinion,  the 
county  treasurers  are  not  authorized  to  retain  any  portion  of  the 
taxes  due  from  their  counties  to  the  State,  but  that  the  proper 
method  of  their  securing  such  taxes,  under  section  12,  is  by  appli- 
cation to  the  Comptroller  for  repayment  to  them  of  the  same. 
Such  application  should  comprise  a  statement  setting  forth  the 
information  mentioned  in  your  second  question,  or  at  least  suffi- 
cient information  to  satisfy  the  Comptroller  that  the  amount  of 
money  claimed  is  really  due  the  county  treasurer.  Otherwise,  it 
is  clear  that  he  would  have  no  information  upon  which  he  could 
intelligently  act  in  making  the  annual  settlements. 

This  provision,  as  you  will  note,  has  no  application  to  school 
taxes  or  highway  taxes. 

Very  truly  yours, 

EDWARD  H.  O'MALLEY, 

Attorney-General. 


Prisoners  —  Clinton  Prison. 
Indictment  for  offense  of  escaping  from  prison.     Detailed  state- 
ment by  district  attorney,  of  expenses  incurred  in  trial. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  23,  1909. 

To  the  Honorable,  The  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — - 1  beg  to  acknowledge  your  request  for  an  opinion 
as  to  the  legality  of  certain  charges  contained  in  a  detailed  state- 
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merit  and  a  supplemental  statement  forwared  to  you  by  the  dis- 
trict attorney  of  Clinton  county,  of  expenses  said  to  have  been 
incurred  by  the  trial  of  Harry  Brower,  John  Myers  and  Joseph 
Carroll,  three  Clinton  Prison  convicts,  indicted  and  tried  in  Clin- 
ton county  for  the  offense  of  escaping  from  prison,  committed  by 
them  during  the  term  of  their  imprisonment  in  said  prison. 

The  statements  were  forwarded  to  you  under  chapter  389  of  the 
Laws  of  1882,  which  is  as  follows: 

"  Whenever  any  convict  or  convicts  in  either  of  the  State 
prisons  of  this  State  or  in  the  New  York  State  Reformatory 
at  Elmira,  shall  be  indicted  and  tried  for  any  offense  com- 
mitted by  such  convict  or  convicts  during  the  time  of  their 
imprisonment  in  any  State  prison  in  this  State  or  reforma- 
tory, the  expenses  of  such  trial,  and  in  case  of  conviction 
of  murder  in  the  first  degree,  the  expenses  of  executing  the 
judgment  or  sentence  of  the  court  shall  be  paid  by  this  State. 

§  2.  It  shall  be  the  duty  of  the  district  attorney  of  any 
county  in  which  such  convict  or  convicts  shall  be  indicted  and 
tried  to  make  out  a  detailed  statement  under  oath  of  all  the 
necessary  expenses  incurred  by  any  such  trial,  including  the 
expenses  of  procuring  witnesses  to  attend  before  the  grand 
jury  and  at  the  trial  of  the  indictment,  and  also  the  amount 
which  shall  or  may  be  paid  for  petit  jurors  for  and  during 
the  time  occupied  by  such  trial,  and  forward  the  same  to  the 
comptroller  of  the  state  of  New  York. 

§  3.  It  shall  be  the  duty  of  the  comptroller  and  attorney- 
general  to  examine  such  statement  and  to  correct  the  same  by 
striking  therefrom  any  and  all  items  which  are  not  intended 
to  be  paid  by  the  provisions  of  this  act,  .and  after  correcting 
said  statement  as  aforesaid,  to  draw  his  draft  upon  the  treas- 
urer for  the  amount  of  such  expenses  in  favor  of  the  county 
treasurer  of  the  county  in  which  such  trial  and  indictment 
shall  be  had,  which  sum  shall  be  paid  to  the  said  county  treas- 
urer out  of  any  moneys  in  the  treasury  not  otherwise  appro- 
priated." 
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The  district  attorney,  in  his  detailed  statement,  itemizes  the 
following : 

23  grand  jurors  at  $3.00  a  day,  one-half  day.  .  $34  50 

5  court  officers  at  $2.00  a  day,  in  attendance  be- 
fore the  said  grand  jury,  one-half  day 5  00 

Stenographer  to  the  grand  jury,  at  $10  a  day, 

one-half  day 5  00 

Assistant  district  attorney  at  $10.00  a  day,  one- 
half  day ." 5  00 

Stenographer  to  the  district  attorney  at  $10.00 

a  day,  one-half  day 5  00 

The  following  sums  were  paid  for  witness'  fees  before  the  grand 
jury: 

J.  J.  Farrington   $2  10 

F.  O.  Mead 2  10 

P.  Moynahan   2  10 

Albert  Mason  (convict) 2  10 

D.  Maxsey   .  .' 2  10 

John  Moore   2  10 

$67  10 

The  above  are  the  expenses  connected  with  the  indicting  of 
these  convicts. 

The  following  are  the  expenses  of  the  trials,  January  13th  and 
14th: 

32  trial  jurors  at  $3.00  per  day $192  00 

Jan.  14th,  extra  panel,  18  jurors  at  $3.00  per 

day ! 54  00 

Court  stenographer,  2  days  at  $10.00  a  day 20  00 

Under  sheriff,  2  days,  $5  a  day 10  00 

18  court  officers,  2  days  at  $2  a  day 72  0O 

1  court  crier,  2  days,  $3.00  a  day .* 6  00 

$121  10 
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It  seems  plain  that  the  act  does  not  provide  for  including  any 
of  the  expenses  of  indicting,  except  "  the  expenses  of  procuring 
witnesses  to  attend  before  the  grand  jury." 

The  expenses  to  be  borne  by  the  State  in  the  prosecution  of  con- 
victs for  offenses  committed  while  they  were  imprisoned  in  a 
State  prison,  are  expressly  limited  to  cases  where  the  convict  is 
"  indicted  and  tried."  The  Legislature  knew  that  there  were  other 
expenses  connected  with  indicting  the  man  besides  that  of  "  pro- 
curing witnesses  to  attend  before  the  grand  jury/'  yet  in  section 
2  (supra)  after  again  employing  the  words  "  indicted  and  tried  " 
the  act  states  specifically  what  expenses  shall  be  put  in  the  de- 
tailed statement,  i.  e.,  "  all  the  necessary  expenses  incurred  by 
any  such  trial,  including  the  expenses  of  procuring  witnesses  to 
attend  before  the  grand  jury  and  at  the  trial  of  the  indictment, 
and  also  the  amount  which  shall  or  may  be  paid  for  petit  jurors 
for  and  during  the  time  occupied  by  such  trial." 

The  statute  does  not  provide  for  a  detailed  statement  of  ex- 
penses incurred  by  any  such  indictment  and  trial. 

The  practical  difficulty  of  fixing  the  expense  of  indicting,  other 
than  "the  expenses  of  procuring  witnesses  to  attend  before  the 
grand  jury,"  must  have  been  plain  to  the  Legislature. 

The  first  five  items,  therefore,  should  be  stricken  from  the  state- 
ment. 

As  to  the  charge,  under  the  trial  expenses,  "  Under  sheriff,  2 
days,  $5  a  day,  $10.00,  this  should  be  corrected  by  reducing  the 
same  to  $6,  the  amount  to  which  the  sheriff,  if  required  to  attend, 
would  have  been  entitled  under  the  fee  system  (Code  of  Civil 
Procedure,  section  3307,  subdivision  21,  section  3280). 

As  to  the  next  item,  "  18  court  officers,  2  days  at  $2.00  a  day, 
■  $72.00,"  this  should  be  corrected  by  reducing  same  to  8  court 
officers  for  the  stated  time  and  rate. 

It  is  a  matter  of  common  knowledge  that  even  if  two  juries 
should  be  out  at  the  same  time,  8  officers,  in  addition  to  the  court 
crier  and  the  under  sheriff,  would  be  a  sufficient  number  in  at- 
tendance to  enable  the  business  of  the  court  to  proceed  with  de- 
corum and  dispatch. 

The  two  items  in  the  supplemental  statement  are  for  25  meals 
alleged  to  have  been  served  by  the  sheriff  to  these  convicts  at  a  sub- 
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mitted  and  claimed  price  of  forty  cents  a  meal  and  for  ten  lodg- 
ings in  the  jail  for  them  at  twenty-five  cents  for  each  lodging, 
the  latter  charge  being  coupled  with  the  statement  that  the  sheriff 
"  was  put  to  extra  trouble  by  way  of  caring  for  said  convicts  and 
guarding  them."  Laying  aside  any  question  as  to  the  fight  to 
make  any  charge  whatever,  the  first  is  palpably  exorbitant,  and 
the  second  is  without  merit  and  each  should  be  stricken  out. 

The  sheriff  of  Clinton  county  is  a  salaried  officer  so  far  as  this 
matter  is  concerned.  (Chapter  36,  LawTs  of  1903).  The  law 
recognizes  no  extra  trouble  on  his  part,  entitling  him  to  extra 
compensation  in  criminal  matters.  His  duty  in  feeding  "  pris- 
oners detained  for  trial,  and  those  under  sentence  "  is  simply  to 
provide  them  "  with  a  sufficient  quantity  of  plain  but  wholesome 
food,  at  the  expense  of  the  county."  This  duty  is  limited  to  the 
furnishing  of  necessary  food.  (Section  8  of  chapter  36,  Laws  of 
1903.) 

If  you  agree  with  me,  the  correct  statement  of  such  expenses 
will  amount  to  $322.60,  for  which  an  appropriation  should  be 
obtained. 

Very  respectfully  jours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


m  Tax  Law  —  Section  225. 

Refund  of  taxes  due  estate  of  Julia  B.   Thayer.     Liability  of 
State  for  interest  upon.     (Matter  of  Cooley  186  N.  Y.  220). 

STATE  OF  NEW  YORK, 

Attorney-Generals  Office, 

Albany,  February  27,  1909. 

Hon.  Charles  H.  Gaus,  State  Comptroller,  Albany  N.  Y.: 

Dear  Sir. — Replying  to  jrour  letter  of  the  5th  inst,  in  which 
jrou  ask  my  opinion  upon  the  question  of  the  liability  of  the  State 
to  interest  upon  the  refund  which  is  clue  the  estate  of  Julia  B. 
Thayer,  deceased,  I  beg  to  advise  as  follows: 
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It  appears  that  on  February  15,  1906,  an  order  was  entered  in 
the  Surrogate's  Court  of  New  York  county  confirming  the  report 
of  the  transfer  tax  appraiser  and  assessing  a  tax  of  $12,640.72 
.against  this  estate.'  This  sum  was  paid  to  the  State  Comptroller 
on  August  9,  1906,  by  the  executor,  under  protest,  however,  for 
the  purpose  of  avoiding  the  imposition  of  penalty  and  reserving 
the  right  of  the  estate  to  appeal. 

An  appeal  was  duly  taken  and  reserved  pending  the  decision 
of  the  Court  of  Appeals  in  the  Matter  of  Cooley,  reported  in  186 
N.  Y.  220,  in  which  the  same  question  was  involved.  After  the 
decision  in  this  matter,  the  taxing  order  was  vacated  and  the  case 
remitted  to  a  new  appraiser  for  reappraisal,  in  accordance  with 
such  decision.  On  September  4,  1907,  a  taxing  order  was  again 
entered  confirming  the  report  of  this  reappraisal  and  fixing  the 
tax  at  $5,210.37. 

An  appeal  was  again  taken  by  the  estate  from  this  order  which 
resulted  in  the  entry  of  a  modified  order,  entered  in  the  Surro- 
gate's Court  on  February  27,  1908,  reducing  the  tax  to  $4,049.85, 
which  was  affirmed  by  the  Court  of  Appeals. 

An  order  upon  the  remittitur  from  this  court  was  entered  in 
the  Surrogate's  Court  on  November  28,  1908.  There  is,  there- 
fore, the  amount  of  $8,590.87  due  the  estate  by  the  Comptroller, 
being  the  amount  of  over-payment.  Upon  this  sum  the  estate 
now  claims  interest  at  6  per  cent,  from  the  date  of  the  original 
payment,  August  9,  1906.  * 

It  appears  that  as  the  law  stood  until  May  9,  1907,  section  225 
of  the  Tax  Law,  being  the  section  under  which  such  refunds  are 
made,  contained  no  provision  with  respect  to  the  payment  of 
interest  upon  such  refunds.  The  Court  of  Appeals,  however,  in 
Matter  of  O'Berry,  179  K".  Y.  285,  held  that  interest  was  an  inci- 
dent to  the  claim  for  refund  and  that,  therefore,  it  was  properly 
allowed.  This  decision  was  followed  in  Matter  of  Hanford,  186 
N.  Y.  547.  Following  these  decisions,  the  Legislature  in  1907 
amended  section  225  (L.  1907,  chapter  323)  providing: 

"  That  the  representatives  of  the  estate,  legatees,  devisees 
or  distributees  entitled  to  any  refund  under  this  section  shall 
not  be  entitled  to  any  interest  upon  such  refund." 
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This  amendment  took  effect  May  9,  1907. 

After  careful  consideration  of  the  matter,  it  is  my  opinion 
that  under  the  authorities,  the  amendment  to  the  law  above  set 
forth  was  not  retroactive  and  did  not  affect  any  excess  payment 
which  had  been  made  before  it  took  effect. 

Entirely  apart  from  the  question  of  the  power  of  the  Legis- 
lature to  amend  the  law  retroactively,  it  is  my  judgment  that  such 
an  intent  is  not  to  be  implied  unless  the  language  employed  admits 
of  no  other  construction.  The  Court  of  Appeals,  in  Matter  of 
O'Berry  cited  above,  gives  a  very  emphatic  opinion,  pointing  out 
that  this  is  not  a  case  where  the  State  is  permitting  itself  to  be 
sued  and  where,  therefore,  the  right  granted  may  be  taken  away, 
but  that  it  is  a  case  in  which  the  State  has  voluntarily  gone  into 
a  court  with  one  of  its  citizens  and  taken  away  from  that  citizen 
more  than  it  was  entitled  to,  under  the  law.  The  opinion  holds 
that  under  such  circumstances,  not  only  is  the  right  to  interest 
incident  to  the  right  to  the  refund,  but  that  a  denial  of  that  right 
would  be  inequitable  and  unworthy  of  a  great  state.  Under 
these  circumstances,  therefore,  it  is  clear  to  me  that  the  intent  of 
the  Legislature  to  take  away  rights  which  had  already  accrued,  is 
not  to  be  implied  and  that  the  language  used  does  not  necessarily 
have  such  an  effect. 

The  decision  of  the  court  in  Matter  of  Hoople,  179  X.  Y.  308, 
does  not  seem  to  me  to  conflict  with  these  views.  Some  of  this 
language  seems  to  be  inconsistent  with  language  of  the  opinion 
just  referred  to,  although  both  decisions  were  handed  down  the 
same  day,  but  the  decision  itself  is  in  no  wise  in  conflict  with  the 
principles  there  enunciated.  In  fact,  a  careful  examination  of 
the  opinion  of  Judge  Werner  shows  that  any  right  granted  by  the 
State  depends  entirely  upon  the  language  creating  it.  Applying 
this  test  to  the  case  at  bar,  it  is  clear  that  at  the  time  the  right 
accrued,  which  was  when  the  excess  payment  was  made,  the 
language  of  the  statute  which  created  it  gave  the  estate  the  right- 
to  recover  interest  upon  the  excess  payment. 

It  is,  therefore,  my  opinion  that  the  State  is  liable  for  interest 
upon  the  refund  due  the  estate  of  Julia  B.  Thayer,  deceased,  by 
reason  of  the  reversal  of  the  order  assessing  the  transfer  tax,  as 
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outlined  in  your  letter.     This  right  was  created  by  the  language 
of  the  statute,  as  interpreted  by  the  'Court  of  Appeals,  at  the  time 
the  excess  payment    was    made,    and,  therefore,  is  not,  in  my 
opinion,  affected  by  the  subsequent  amendment  of  the  statute. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Board  of  Supervisors  —  Livingston  County. 
Supervisors  may  authorize    their    committees    to  make    certain 
expenditures,  but  may  not  delegate    to    them    the  audit  of 
expenditures  for  which  the  county  treasurer  may  make  pay- 
ment. 

(See  opinion  January  23,  1908.     Letter  December  23,  1908,  file 

584.) 

J 
STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  11,  1909. 

Hon.  Otto  Kelsey,  Deputy  Comptroller ,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  24th  ultimo,  in  refer- 
ence to  the  power  of  committees  of  board  of  supervisors  to  make 
disbursements  and  audit  accounts,  I  beg  to  advise  as  follows : 

With  your  letter  you  submit  a  statement  which  says  the  board 
of  supervisors  of  Livingston  county  at  ela.ch  annual  session  sets 
apart  a  stated  sum  to  be  paid  out  upon  county  warrant  by  orders 
of  a  committee  appointed  by  said  board.  This  relates  to  pay- 
ments for  insurance,  fuel,  lights,  water,  telephone  and  repairs. 
In  the  past  accounts  like  these  have  been  audited  and  ordered  paid 
by  a  committee  and  again  examined  and  approved  at  the  annual 
session  of  the  board  of  supervisors.  The  board  at  the  annual  ses- 
sion in  November  appointed  a  committee  of  three  on  the  county 
building  and  the  question  is  asked  whether  the  members  of  that 
committee  who  have  failed  of  re-election  in  the  following  March 
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have  power  to  audit  a  bill  they  have  contracted  for  as  agents  of 
the  county. 

I  have  carefully  examined  the  cases  and  the  statutes  and  from 
such  examination  it  is  my  opinion  that  a  board  of  supervisors 
clearly  has  the  power  to  authorize  its  committees  to  incur  expendi- 
tures in  matters  not  relating  to  legislation  or  requiring  the  exer- 
cise of  judicial  discretion.  The  distinction  drawn  by  the  cases 
seems  to  be  that  in  all  matters  in  which  the  board  acts  as  a  busi- 
ness corporation,  such  as  purchasing  supplies,  erecting  fences  or 
furnishing  rooms,  it  may  delegate  to  its  committees  the  power  to 
incur  expenditures.  All  matters,  on  the  other  hand,  in  which  it 
acts  as  a  legislative  body,  must  be  passed  upon  by  the  full  board 
before  expenditures  can  be  authorized. 

Edwards  v.  City  of  Watertown,  24  Hun,  426. 
Kamrath  v.  City  of  Albany,  53  Hun,  206,  127  X.  Y.  575. 
People  ex  rel.  Vaughn  v.  Supervisors,  52  Hun,  446,  119 
K".  Y.  636. 

The  dictum  to  the  contrary  in  People  v.  Supervisors  of  St. 
Lawrence  County,  25  Hun,  131,  has  apparently  not  been  followed. 

On  the  question  whether  boards  of  supervisors  have  the  right 
to  delegate  to  their  committees  the  power  to  audit  the  bills  for  its 
expenditures  upon  which  the  county  treasurer  may  make  pay- 
ments, I  am  constrained  to  advise  that  I  can  find  no  authority 
conferring  such  power.  It  seems  to  be  the  custom  of  the  several 
boards  to  delegate  this  duty  to  their  committees,  and  such  custom 
to  a  limited  extent  has  received  the  approval  of  the  courts. 

•People  ex  rel.  Caldwell  v.  Supervisors,  45  App.  Div.  42. 
Kent.  v.  Village  of  North  Tarrytown,  50  App.  Div.  502. 
People  ex  rel.  Wakeley  v.  Mclntyre,  154  K  Y.  028. 

Likewise  it  is  recognized  by  section  24  of  the  County  Law  in 
which  it  is  provided  that  "  No  accounts  shall  be  audited  by  a 
board  of  supervisors,  or  by  a  committee  thereof,  *  *  * " 
which,  by  necessary  implication,  shows  that  auditing  may  be  con- 
ducted under  certain  circumstancces  by  a  committee.  The  cases, 
however,  in  which  these  practices  have  been  reviewed,  all  seem  to 
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hold  that  the  final  audit  can  only  be  made  by  the  board  of  super- 
visors themselves,  and  that  it  can  merely  delegate  to  its  com- 
mittees power  of  investigating  the  various  items  of  the  bills  and 
passing  upon  them  in  a  preliminary  audit. 

In  view  of  the  fact  that  the  statute  imposes  upon  the  boards  of 
supervisors  the  duty  of  auditing,  and  in  the  absence  of  any 
decision  to  the  contrary,'  I  am  of  opinion  that  the  county  treas- 
urer would  not  be  authorized  to  make  payments  on  the  mere  audit 
of  a  committee.  On  the  other  hand,  if  the  board  of  supervisors 
has  appropriated  a  specific  sum  for  a  specific  purpose  and  dele- 
gated the  duty  of  disbursing  this  amount  to  a  committee,  it  is  my 
opinion  that  the  committee  has  the  right  to  authorize  the  county 
treasurer  to  make  payments  in  accordance  with  the  original  action 
of  the  board  where  such  action  on  the  committee's  part  does  not 
involve  any  exercise  of  judicial  discretion. 

In  the  statement  of  facts  furnished  me  with  your  letter  some 
mention  i^  made,  although  not  very  clearly,  of  the  powers  of  a 
committee  whose  members  have  failed  of  re-election.  It  is,  of 
course,  clear  that  the  members  of  a  committe  can  have  no  right  to 
audit  bills  if  they  have  ceased  to  become  members  of  the  board  of 
supervisors  even  although  the  expenditures  were  authorized  by  a 
committee  of  which  they  were  formerly  members. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Consolidated  Tax  Law  —  Section  253  —  Mortgages.  , 

"  Trust  deed  "  executed  by  the  Travers  Securities  Company  et 

al  is  a  mortgage  subject  to  the  recording,  tax. 

STATE  OF  NEW  YORK, 

Attorney-Generates  Office, 

Albany,  April  15,  1909. 
Hon.  Charles  IT.  G.vrs,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — Pursuant  to  your  request  of  this  date,  I  have  care- 
fully examined  the  copy  of  the  socalled  "  Trust  Deed  "  dated  July 
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1,  1908,  executed  in  four  parts  by  Travers  Securties  Co.,  Com- 
mercial Twine  Co.,  Travers  Brothers  Co.  and  William  D.  Camp- 
bell, Francis  A.  Bryant  and  George  C.  Kobbe,  trustees,  and  in 
reply  to  your  inquiry  whether  such  instrument  is  subject  to  the 
recording  tax  as  provided  by  section  253  of  the  Consolidated  Tax 
Law,  I  beg  to  state,  that  upon  examination  of  the  instrument, 
there  appears  in  the  bond  (a  form  of  which  is  included  therein) 
the  following  language:  "(unless  paid  before  that  time  as  in 
this  bond  and    the  indenture  securing    the  same   authorized)  " 

*  *     *     ^  also  the  following: 

"All  of  which  bonds  are  issued  under  and  in  pursuance  of  and 
equally  secured  by  an  indenture  dated  July  1,  1908,  executed  by 
the  company  and  others  to  William  D.  Campbell,  Francis  A.  Bry- 
ant, and  George  C.  Kobbe,  as  trustees,  covering  all  the  capital 
stock  and  all  the  assets  of  Travers  Securities  Company,  the  same 
being  more  fully  described  in  said  indenture,  to  wThich  reference 
is  hereby  made  for  a  statement  of  property  pledged  and  mortgaged, 
the  nature  and  extent  of  the  security,  the  rights  of  the  holders 
of  the  bonds  under  the  same,  and  the  terms  and  conditions  upon 
which  said  bonds  are  issued  and  secured  and  are  to  be  used." 

*  *  *  subject,  however,  to  the  right  of  the  trustees  under 
said  indenture  in  their  discretion  to  use  any  assets  or  proceeds  of 
assets,  vested  in  them  as  security  for  the  payment  of  the  bonds." 

All  of  the  above  quotations  are  from  the  form  of  bond,  but  in 
the  body  of  the  instrument  I  also  find  the  following : 

"  The  company  has  executed  this  indenture  and  proposes  to 
execute,  issue  and  deliver  the  bonds  secured  hereby,  and  all  acts 
and  things  having  been  done  and  performed  which  are  prescribed 
by  law  and  by  the  by-laws  of  the  company,  and  which  are  neces- 
sary to  make  said  bonds,  when  certified  by  the  trustees,  valid, 
binding  and  legal  obligations  of  the  company,  and  to  render  this 
instrument  and  the  real  properties,  bonds,  mortgages  and  obliga- 
tions and  other  securities  conveyed,  assigned,  transferred,  depos- 
ited and  pledged  hereunder  valid  security."     *     *     * 

"  To  have  and  to  hold  all  and  singular  the  above  granted  and 
described  properties "     *     *     * . 

"  Upon  the  trusts,  nevertheless,  and  to  and  for  the  uses,  interest, 
and  purposes  hereinafter  limited,  described  and  declared  as  fol- 
lows "     *     *     * 
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"  First :  The  parties  hereto  of  the  first,  second  and  third  parts 

do  hereby  constitute  the  parties  hereto  of  the  fourth  part;  the 

trustees  of  each  and  all  the  hereinabove  described  property,  both 

real  and  personal,  hereby  conveyed,  assigned,  transferred,  set  over 

and  pledged,  for  the  purpose  of  securing  the  bonds  to  be  issued  " 
#     *     * 

"  Ninth :  When  the  said  bonds  shall  have  been  paid  in  full,  the 
said  trustees  shall  return  to  Travers  Securities  Company  any  of 
the  assets  conveyed  or  assigned  to  such  trustees  by  said  Travers 
Securities  Company,  which  have  not  been  disposed  of  by  said 
trustees,  and  shall  reassign  and  retransfer  to  Commercial  Twine 
Company  and  Travers  Brothers  Company,  respectively,  the  stock 
of  Travers  Securities  Company  pledged  with  them  hereunder." 

The  instrument  also  provides  that  if  the  company  (meaning 
Travers  Securities  Company)  make  default  in  the  payment  of  the 
principal  or  interest  of  the  bonds,  that  the  trustees  shall  proceed  to 
sell  the  assets  specified  in  such  instrument  at  public  auction,  and 
after  paying  all  expenses  connected  with  the  trust,  commissions, 
costs,  and  all  the  bonds,  "  the  surplus,  if  any,  to  be  delivered  to 
the  Travers  Securities  Company,  ids  successors  or  assigns/' 

This  instrument  contains  clauses,  which  if  standing  alone  and 
entirely  disconnected,  from  the  above  quoted  portions  would  indi- 
cate an  absolute  sale  of  the  property  mentioned,  but  all  of  its  terms 
must  be  read  together,  and  in  the  light  of  such  modifying  pro- 
visions can  it  be  claimed  to  be  an  absolute  and  indefeasible  grant  ? 
Can  the  provisions  therein,  that  whatever  property,  if  any,  that 
may  remain  after  the  payment  of  all  expenses,  bonds,  etc.,  shall  be 
returned  to  the  said  Travers  Securities  Company,  and  the  further 
provisions  that  the  surplus,  if  any,  after  the  payment  of  such  cost, 
bonds,  etc.,  shall  be  delivered  to  the  same  company  be  construed 
as  an  absolute  sale  ? 

The  instrument  before  me  (endorsed  trust  deed)  and  copy  of  re- 
organization agreement,  gives  the  trustees  power  and.  authority  to 
sell  all  and  singular  the  real  and  personal  property  mentioned 
therein,  also  the  right  to  mortgage  the  real  property  if  it  is  deemed 
advisable,  and  the  power  to  vote  upon  the  stock  assigned  to  them 
by  the  instrument.  The  name  of  the  instrument  cannot  change 
its  character. 
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By  section  253  of  the  Consolidated  Tax  Law,  a  tax  of  fifty 
cents  for  each  one  hundred  dollars  and  each  remaining  major 
fraction  thereof  of  the  principal  debt  is  required  to  be  paid  at  the 
time  of  recording  any  mortgage  on  real  property. 

Section  250  of  the  same  act,  defines  the  words,  mortgage  of  real 
property  as  follows :  "  The  words  mortgage  of  real  property  as 
used  in  this  article  include  every  mortgage  by  which  a  lien  is 
created  over  or  imposed  on  real  property  or  which  affects  the  title 
to  real  property,  notwithstanding  that  it  may  also  be  a  lien  on 
personal  or  other  property  or  that  personal  or  other  property  may  • 
form  a  part  of  the  security  for  the  debt  or  debts  secured  by  such 
mortgage." 

In  this  instrument  the  words  "  pledge  "  and  "  security  "  are 
used  in  various  places,  and  as  above  stated  the  trustees  are  to  re- 
tarn  to  the  Travers  Securities  Company  any  property  that  may 
remain  after  the  payment  of  the  bonds,  and  if  all  the  property  is 
sold  they  are  to  return  to  the  same  company  the  surplus,  if  any 
remains  after  payment  of  all  costs  and  bonds. 

"A  mortgage  is  a  pledge  or  security  for  a  debt,  whatever  may 
be  the  form  which  the  transaction  takes  —  whether  a  simple  mort- 
gage deed,  in  form,  or  a  mortgage  with  a  power  of  sale,  or  a  deed 
in  trust,  or  a  deed  absolute  on  its  face,  accompanied  by  an  agree- 
ment in  writing  to  reconvey  or  to  sell  or  to  do  any  other  thing 
upon  the  payment  of  a  certain  sum  of  money." 

First  Xational  Bank  v.  Bell  Silver  &  Copper  Mine  Com- 
pany, 19  Pac.  403. 
Murth  v.  Goddard,  72  Pac.  621. 

4 

"A  deed,  although  absolute  on  its  face,  when  given  as  security 
only,  is  a  mortgage  by  operation  of  law." 

Horn  v.  Keteltas,  46  X.  Y.  605. 

Mehan  v.  Forrester,  52  X.  Y.  277. 

Odell  v.  Mantross,  68  X.  Y.  499. 

Barry  v.  Hamburg-Breman  Fire  Ins.  Co.  110  X.  Y.  1-5. 

Kraemer  v.  Adelsberger,  122  X.  Y.  467. 

Susman  v.  Whyard,  149  X.  Y.  127. 

Dickinson  v.  Oliver,  96  App.  Div.  65. 
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It  is  unnecessary  to  add  further  authorities.  I  do  not  think  that 
because  some  of  the  provisions  of  the  instrument  indicate  an  ab- 
solute sale,  and  the  trustees  are  given  the  power  to  sell  or  mort- 
gage the  property  for  the  purpose  of  carrying  out  the  general 
scheme  of  the  trust  that  it  can  be  construed  as  vesting  in  the  trus- 
tees an  absolute,  indefeasible,  title. 

I  am  therefore  of  the  opinion  that  the  instrument  under  con- 
sideration is  a  mortgage,  and  that  a  recording  tax  as  provided  by 
section  253  of  the  Consolidated  Tax  Law  must  be  paid  when  it  is- 
recorded. 

Yours  truly, 

EDWAED  E.  O'MALLEY, 

Attorney-General. 


Corporations  —  Licenses. 

Formation  of  corporations  for  detective  business,  rate  of  license 
under  chapter  422,  Laws  of  1898  as  amended. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  April  21,  1909. 

Hon.  Charles  H.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  pleased  to  acknowledge  receipt  of  your  favor 
of  the  16th  instant,  asking  for  my  construction  of  chapter  422 
of  the  Laws  of  1898,  as  amended  by  chapter  318  of  the  Laws  of 
1899,  and  chapter  362  of  the  Laws  of  1901,  in  reference  to  the 
licensing  of  corporations  formed  for  the  purpose  of  carrying  on 
a  detective  business,  or  engaging  in  the  work  of  supplying  infor- 
mation as  to  the  character  of  a  person,  firm  or  corporation. 

There  is  no  provision  in  the  original  act  or  either  of  its  amend- 
ments, specifying  or  providing  for  a  license  fee  for  a  corporation, 
and  unless  authority  can  be  read  into  the  acts  by  construction 
none  seems  to  exist  for  the  acceptance  of  a  license  fee  from  it. 

Section  1  of  the  act,  among  other  things,  provides  that  "  no  per- 
son or  copartnership  or  corporation  shall  engage  in  the  business 
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for  -hire  and  reward  of  furnishing  or  supplying  information,  as 
to  the  personal  character  of  any  person  or  firm  or  as  to  the  charac- 
ter or  kind  of  the  business  and  occupation  of  any  person,  firm  or 
corporation  or  own  or  conduct  a  business  agency  for  the  above 
mentioned  purposes,  except  as  to  the  financial  rating  of  persons, 
firms  or  corporations,  without  having  first  obtained  a  license  so 
to  do,  as  hereinafter  provided  from  the  Comptroller  of  the  State 
of  New  York." 

This  provision  indicates  a  legislative  intent  to  allow  a  license 
to  be  issued  to  a  corporation,  and  the  next  question  which  arises, 
is  whether  a  corporation  is  bound  to  pay  a  license  fee,  and  if  so 
at  what  rate?  w 

Section  2  of  the  act  specifies  a  license  fee  of  $100  to  be  paid 
by  a  person  about  to  embark  in  the  detective  business,  and  section 
3  for  a  fee  of  $150  to  a  copartnership  of  two  or  more  persons  doing 
business,  or  about  to  commence  such  detective  work,  but  no  rating 
is  made  for  a  corporation^  It  can  hardly  be  assumed  that  in  the 
absence  of  any  provision  for  a  license  fee  for  a  corporation  that 
the  Legislature  intended  that  none  should  be  charged.  It  is  more 
likely,  that  it  was  assumed  that  a  corporation  would  be  required 
to  pay  a  fee  at  one  of  the  above  rates. 

Under  our  law  a  corporation  can  be  formed  for  the  carrying 
on  of  any  kind  of  legitimate  business,  and  the  Constitution  pro- 
vides that  "  all  corporations  shall  have  the  right  to  sue  and  shall 
be  subject  to  be  sued  in  all  courts  in  like  cases  as  natural  persons." 

In  Matter  of  Empire  City  Bank,  18  K  Y.  199,  it  was  held 
that  "  the  provision  of  the  Constitution  subjecting  corporations 
to  be  sued  like  natural  persons  is  an  enabling  and  not  a  restrictive 
one."  Section  37  of  the  Consolidated  General  Construction  Law, 
reads,  "  the  term  person  includes  a  corporation  and  a  joint  stock 
association "     *     *    *. 

I  think  it  is  thus  made  quite  clear  by  the  Constitution  and 
statute  that  a  corporation  is  placed  upon  the  same  plane  with  a 
natural  person  in  the  general  regulation  of  business  affairs  and 
that  it  would  be  required  to  pay  the  same  fee  as  a  person  (viz.. 
$100)  upon  making  an  application  to  the  Comptroller  for  a 
license  as  provided  in  the  acts  under  consideration. 


Digit 


zed  by  G00gle 


352  Report  of  the  Attorney-General. 

I  do  not  think  the  Legislature  intended  originally  that  a  cor- 
poration should  pay  a  less  fee  than  a  copartnership,  but  through 
some  inadvertence  it  omitted  to  make  a  specific  rate  for  a  corpora- 
tion, thus  forcing  a  construction  which  enables  a  corporation  to 
secure  a  license  at  the  same  rate  as  a  person. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  — 187-6. 
Registered  Canal  Improvement  bonds  held  by  German  Savings 
Bank,  June  30,  1907.    Revision  and  adjustment  of  franchise 
tax  by  Comptroller. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  23,  1909. 
Hon.  Charles  H.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — I  acknowledge  your  letter  of  the  20th  inst.,  in 
which  you  inclose  communication  from  the  German  Savings  Rank 
of  the  city  of  Xew  York  and  request  my  opinion  in  connection 
therewith. 

It  appears  from  this  communication  that  in  the  reports  made 
by  the  German  Savings  Bank  to  you  for  the  years  ending  June 
30,  1907  and  1908,  respectively,  made  pursuant  to  the  provisions 
of  section  187-b,  chapter  117,  Laws  of  1901,  no  claim  was  made 
for  the  credit  of  1  per  cent,  of  the  par  value  of  all  bonds  of  the 
State  of  Xew  York  bearing  interest  at  a  rate  not  exceeding  3  per 
cent.,  owned  and  held  by  such  bank  on  the  30th  day  of  June  in 
each  year.  The  bank  now  states  that  it  has  held  since  the  year 
1897,  and  continues  to  hold,  registered  in  its  name,  $168,000 
3  per  cent.  Canal  Improvement  bonds  of  the  State  of  New  York, 
on  which  it  was  entitled  to  be  credited  on  account  of  the  franchise^ 
tax,  1  per  cent,  of  the  par  value,  to  wit,  $1,680  for  each  year. 
The  tax  for  the  year  1907  has  been  paid.  The  tax  for  the  year 
1908  is  still  unpaid. 


Digit 


zed  by  G00gle 


Eepoist  of  the  Attokney-Geneual.  353 

You  ask  my  opinion  as  to  whether  at  this  time  your  depart- 
ment can  credit  the  German  Savings  Bank  with  1  per  cent,  upon 
the  bonds  owned  and  held  and  registered  in  its  name  on  June 
30,  1907. 

The  statute  provides  in  section  187-c  in  part  as  follows: 

"  Every  corporation  *  *  *  required  by  section  *  *  * 
one  hundred  eighty-seven-b  of  this  chapter  to  pay  to  the  state 
an  annual  tax  *  *  *  for  the  privilege  of  exercising  its 
corporate  franchise  or  carrying  on  its  business  in  such  cor- 
porate or  organized  capacity,  which  shall  own  any  of  the 
bonds  of  the  State  of  New  York,  shall  have  credited  to  it 
annually  to  apply  upon  or  in  lieu  of  the  payment  of  such 
tax  an  amount  equal  to  one  per  centum  of  the  par  value  of 
all  such  bonds  of  the  State  bearing  interest  at  a  rate  not  ex- 
ceeding three  per  centum  per  annum,  owned  by  such  corpora- 
tion *  *  *  on  the  30th  day  of  June  prior  to  the  date 
when  such  tax  shall  become  due  and  payable;  provided, 
however,  that  there  shall  in  no  case  be  credited  to  any  such 
corporation  *  *  *  an  amount  in  excess  of  the  amount 
due  to  the  State  from  such  corporation  *  *  *  for  taxes 
payable  to  the  State  under  this  chapter  for  the  fiscal  year 
for  which  such  credit  is  given  j     *     *     *  ." 

It  seems  to  be  clear  that  the  statute  contemplates  an  annual 
credit  to  be  made  by  the  Comptroller  upon  the  tax  for  such  com- 
pany for  the  current  year  and  that  the  bank  would,  therefore, 
have  been  entitled  to  such  credit  in  the  year  1907  if  it  had  been 
claimed. 

The  only  statutory  provision  which  I  can  find  authorizing  the 
bank  to  recover  back  the  amount  of  the  tax  thus  improperly  paid  is 
section  195.  This  provides  that  if  an  application  is  filed  with 
the  Comptroller  by  the  party  against  whom  the  account  for  any 
of  these  taxes  is  stated  "  within  one  year  from  the  time  any  such 
account  shall  have  been  audited  and  stated  "  the  Comptroller  may 
revise  and  readjust  such  account  and  charge  or  credit,  as  the  case 
may  require,  the  difference,  if  any,  resulting  from  such  revision 
upon  the  accounts  for  taxes  against  any  such  person  or  corporation. 
12 
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It  is,  therefore,  my  .opinion  that  if  not  more  than  one  year  had 
elapsed  between  the  receipt  of  the  letter  from  the  German  Savings 
Bank,  inclosed  in  your  communication,  .since  the  auditing  and 
bating  of  the  account  for  the  1907  taxes,  you  may  properly  allow 
a  revision  and  readjustment  of  this  amount.  If,  on  the  other 
hand,  more  than  a  year  had  elapsed  before  an  application  was 
filed  with  you  requesting  such  readjustment,  the  statute  of  limita- 
tions provided  by  the  act  will,  in  my  opinion,  prevent  any  allow- 
ance being  made.  In  other  words,  it  is  my  opinion  that  the  same 
principles  apply  as  in  any  other  case  in  which  the  original  fran- 
chise tax  included  an  amount  which  could  have  been  lawfully 
remanded. 

I  return  herewith  the  communication  from  the  German  Sav- 
ings Bank  wThich  you  inclosed. 

''•  *  Very   truly  yours, 

EDWARD  R.  O'M ALLEY, 

Attorney-General. 


'Taxation  —  Assessments. 

Local  improvements  on  State  property.  Erection  of  school  build- 
ing, towns  of  Ovid  and  Romulus,  Seneca  county.  Whether 
State  should  pay  bonded  indebtedness  and  interest,  School 
District  Xo.  5,  under  chapter  551,  Laws  1898. 

STATE  OF  XEW  YORK, 

Attor n e  y-G eneral's  Office, 

Albany,  May  24,  1900. 

ITon.  Charles  IL  Gats,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  7th  instant,  in  which 
you  inquire  whether,  under  chapter  551  of  the  Laws  of  1898$ 
the  State  may  properly  be  called  upon  to  pay  the  bonded  indebted- 
ness and  interest  thereon  incurred  by  School  District  5,  towns  of 
Ovid  and  Romulus. 

Chapter  551  of  the  Laws  of  1898  consists  of  two  sections.  The 
first  directs  the  Comptroller  to  pay  to  the  local  authorities  of  this 
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school  district  nine-fifteenths  of  the  expense  for  erecting  a  new 
school  building,  on  being  furnished  with  a  certificate  by  the  local 
authorities  that  they  have  raised  by  local  taxation  upon  other 
than  State  property  six-fifteenths  of  such  total  expense,  and  the 
sum  of  $900  was  appropriated  for  this  purpose.  The  second 
section  of  the  chapter  provides  as  folloAvs. 

"  The  local  school  authorities  of  town  school  district  5, 
towns  of  Ovid  and  Romulus  in  the  county  of  Seneca,  shalL 
hereafter  assess  the  property  owned  by  the  state  and  situate 
within  the  boundaries  of  said  district,  exclusive  of  the  im- 
provements erected  thereon  by  the  state,  at  the  same  valua- 
tion as  other  farm  lands  in  said  district  are  assessed,  and  the 
Comptroller  shall  hereafter  pay  to  the  school  authorities  of 
such  district  the  amount  of  taxes  levied  upon  the  lands  of 
the  State  for  school  purposes  in  said  district,  by  virtue  of  this 
act,  out  of  any  moneys  hereafter  appropriated  by  the  legis- 
lature for  the  payment  of  assessments  of  local  improvements 
on  property  owned  by  the  state." 

You  will  observe  that  in  this  second  section  there  is  no  provi- 
sion for  notice  to  the  State  before  the  incurring  of  any  expense 
for  which  an  assessment  for  school  purposes  may  be  levied  under 
the  law.  The  purpose  of  this  section  was  simply  to  make  the 
property  of  the  State  within  this  district  taxable  for  school 
purposes  the  same  as  other  real  property.  If,  therefore,  the  bonds 
in  question  were  properly  issued  under  the  provisions  of  section 
480,  article  16  of  the  Education  'Law,  or  whatever  statute  was  in 
force  at  the  time  the  bond  issue  was  made,  I  cannot  see  how  the 
Comptroller  can  escape  the  payment  of  this  assessment.  Thi«. 
of  course,  is  limited  to  the  amount  appropriated  by  the  Legislature 
for  the  payment  of  local  assessments  for  improvements  on  prop- 
erty owned  by  the  State. 

I  return  herewith  papers  inclosed  in  your  communication. 
Very  truly  yours, 

EDWARD  R.  O'M ALLEY, 

Attorney-General. 
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Court  and  trust  funds. 
Form  of  order  to  county  treasurers  directing  payment  either  to 
beneficiary  or  his  attorney  as  said  treasurer  may  in  his  judg- 
ment deem  best. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  3,  1909. 
Hon.  Charles  H.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  21st  ult.,  in  reference  to 
the  form  of  order  which  you  may  require  for  the  payment  of  trust 
fund  accounts  by  the  several  county  treasurers  throughout  the 
State. 

You  state  that  it  has  been  the  custom  of  county  treasurers  to 
pay  out  these  funds  under  orders  directing  their  payment  either 
to  the  beneficiary  or  his  attorney,  stating  the  name  of  each,  and 
that  it  has  also  been  their  custom  to  allow  the  person  bringing 
proper  copies  of  this  order  to  determine  to  which  of  the  persons 
named  in  the  order  the  draft  shall  be  drawn. 

I  note  that  you  would  like  to  instruct  the  county  treasurers  to 
determine  tor  themselves  to  which  one  of  the  persons  named  in 
the  order  the  draft  should  be  made  payable. 

It  is  my  opinion  that  under  section  3744  of  the  Code  of  Civil 
Procedure,  giving  you  general  power  to  prescribe  regulations  and 
rules  for  the  care  and  disposition  of  funds  paid  into  the  court,  you 
have  the  right  to  so  direct.  The  order  being  addressed  to  the 
county  treasurer  and  directing  him  to  pay  either  one  of  two  per- 
sons, he  may  properly  obey  it  by  making  payment  to  whichever 
one  his  judgment  may  select. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Tax  Law —  Section  182. 
Taxation  F.  W.  Woolworth  &  Co.     Capital  loaned  to  non-resi- 
dents for  use  in  business  in  other  states,  not  "  employed  in 
business  within  the  State." 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  4,  1909. 
Hon.  Charles  H.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  April  22,  in  which  you  ask 
my  opinion  in  reference  to  the  taxation  of  F.  W.  Woolworth  & 
Co.,  a  corporation.  The  particular  point  upon  which  you  desire 
advice  is  whether  the  item  in  their  annual  report  representing 
the  average  amount  of  capital  loaned  at  interest  to  corporations 
outside  of  New  York  State  for  business  purposes  shall  be 
regarded,  under  section  182  of  the  Tax  Law,  as  employed  in  busi- 
ness within  this  State. 

I  have  given  the  matter  very  careful  attention  and  am  of  the 
opinion  that  this  capital  cannot  properly  be  regarded  as  employed 
in  business  within  the  State  of  New  York.  Under  the  decisions, 
the  test  is  not  the  situs  of  the  debt  or  obligation  in  which  the  cap- 
ital is  placed,  but  the  fact  whether  or  not  the  capital  is  actually 
employed  in  business  within  the  State.  Applying  this  test  to  the 
case  which  you  present,  I  am  unable  to  see  any  sound  reason  for 
holding  that  capital  loaned  to  non-residents  for  use  in  business  in 
other  States  is  employed  in  business  here. 

I  return  herewith  the  enclosures  contained  in  your  letter. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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General   Tax  Law —  Article  XV — (Consolidated  Law  Article 
XII)  —  Stock  Transfer  Tax. 

Regulation  by  Comptroller  regarding  use  of  defective  or  obsolete 
stamps  in  payment  of  tax,  after  May  1,  1909.  Comptroller 
no  authority  to  redeem  unused  stamps  of  former  issue  or  to 
exchange  new  stamps  therefor.  Claims  for  redemption 
stamps  may  be  presented  to  Legislature  or  Court  of  Claims. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  June  8,  1909. 
Hon.  Charles  II.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  3d  inst.,  in  which  you  re- 
quest my  opinion  and  advice  as  to  the  authority  of  your  depart- 
ment in  making  necessary  regulations  for  the  sale  and  use  of 
transfer  stamps  under  Article  XV  of  the  General  Tax  Law  (now 
Article  XII  of  the  Consolidated  Tax  Law). 

It  appears  from  your  letter  that  since  the  original  enactment  of 
the  law  taxing  transfers  of  stock,  in  1905,  there  has  been  difficulty 
in  enforcing  a  compliance  with  it  owing  to  the  facility  with  which 
evasions  can  be  made.  It  further  appears  that  one  reason  for  this 
facility  was  that  under  the  issue  of  stamps  originally  made,  coun- 
terfeits could  easily  be  made  and  stamps  once  canceled  could  be 
washed  and  used  again.  Therefore,  in  1906,  a  new  series  was  de- 
vised to  prevent  this  washing  and  counterfeiting.  This  new  issue 
was  placed  on  sale  October  1,  1906,  and  since  that  date  no  stamps 
of  the  old  issue  have  been  sold  by  the  State's  agency. 

It  also  appears  that  prior  to  May  1,  1909,  the  Comptroller  di- 
rected the  stock  transfer  examiners  not  to  accept  stamps  of  the  old 
issue  on  stock  transfers  subsequent  to  that  date,  it  appearing  to 
him  to  be  reasonable  that  two  and  one-half  years  from  the  date  of 
discontinuing  the  old  issue  was  sufficient  to  exhaust  supplies  there- 
tofore purchased  for  stock  transfers,  and  that  to  continue  an  ac- 
ceptance of  an  issue  of  stamps  which  could  both  be  washed  and 
counterfeited  would  perpetuate  fraudulent  practice  indefinitely. 


Digit 


zed  by  G00gle 


Kkpobt  of  the  Attorney-General.  '559 

I  note  that  under  section  315  of  the  General  Tax  Law  (which 
i&  now  section  270  of  the  Consolidated  Tax  Law)  the  Comptroller 
is  given  power,  upon  satisfactory  proof  that  stamps  have  been 
erroneously  affixed  and  cancelled  in  payment  of  the  tax  upon  a 
transfer,  to  the  loss  of  an  innocent  person,  to  refund  the  amount 
thereof  from  appropriations  made  for  necessary  expenses  under 
this  article.  This  is  the  only  provision  of  the  law  giving  the 
Comptroller  the  power  to  refund  amounts  paid  in  the  purchase 
of  stamps.  Under  it,  I  note  that  your  department  has  held  that 
claims  for  refunds  other  than  losses  arising  from  stamps  having 
been  erroneously  affixed  and  cancelled,  must  be  presented  to  the 
Legislature  and  provided  for  by  special  appropriations,  or  that  an 
action  must  be  brought  upon  them  in  the  Court  of  Claims. 

With  your  communication  you  forward  the  papers  in  two 
claims  recently  presented  to  you  for  the  refund  of  $-160.16  and 
$37.20  respectively,  being  the  amount  of  stamps  of  the  old  issue 
claimed  to  have  been  purchased  prior  to  September,  1906,,  and  not 
used. 

You  ask  my  opinion  upon  the  following  questions: 

(1)  Whether  the  Comptroller  has  power,  under  the  statute,  to 
make  a  ruling  under  the  foregoing  circumstances  that  stamps  of  a 
defective  and  obsolete  issue  shall  not  be  accepted  in  payment  of 
the  tax  upon  transfers  of  stock  after  a  fixed  date. 

(2)  Under  the  law,  has  the  Comptroller  authority  to  redeem 
unused  stamps  of  a  former  issue  or  to  exchange  new  stamps  there- 
for? 

(3)  Is  the  position  correctly  taken  by  the  Comptroller  that 
claimants  under  the  stock  transfer  law  may  present  their  claims 
to  the  Legislature  for  audit,  or  institute  proceedings  in  the  Court 
of  Claims  for  a  recovery  ? 

I  have  given  these  questions  very  careful  consideration  and  in . 
answering  them,  have  borne  in  mind  the  fact  stated  in  your  letter 
—  that  the  experience  of  your  department  shows  that  it  would  be 
impracticable  in  the  collection  of  stamp  taxes  to  administer  the 
law  successfully  unless  the  foregoing  regulations  or  others  of  a 
similar  character  are  adopted. 
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The  statute  giving  the  Comptroller  the  right  to  issue  stamps 
provides  as  follows: 

Section  271.     Consolidated  Tax  Law: 

"Adhesive  stamps  for  the  purpose  of  paying  the  state  tax 
provided  for  by  this  article  shall  be  prepared  by  the  state 
comptroller,  in  such  form,  and  of  such  denominations  and  in 
such  quantities  as  he  may  from  time  to  time  prescribe,  and 
shall  be  sold  by  him  to  the  person  or  persons  desiring  to 
purchase  the  same;  he  shall  make  provision,  for  the  sale  of 
such  stamps  in  such  places  and  at  such  times  as  in  his  judg- 
ment he  may  deem  necessary." 

It  is  clear,  from  the  above  statute,  that  the  Comptroller  is  given 
the  express  power  of  altering  from  time  to  time  the  form  of  the 
stamps  issued.  It  would  seem  that  the  purpose  of  this  grant  of 
power,  at  least  to  a  large  extent,  is  to  enable  him  to  make  counter- 
feiting more  difficult.  It  is  well  known  that  this  is  the  principal 
reason  for  the  change  in  form  of  stamps,  bank  notes,  and  other 
documents  of  similar  nature.  It  would  seem  to  follow  as  a  neces- 
sary incident  of  this  power,  therefore,  that  he  should  also  have  the 
power  to  prescribe  that  within  a  reasonable  time  after  the  adoption 
of  the  new  design,  the  old  issue  should  no  longer  be  accepted  in 
payment  of  the  tax.  I  therefore  am  of  the  opinion  that  your  first 
question  should  be  answered  in  the  affirmative  and  that  the  ruling 
of  the  Comptroller  that  after  May  1,  1909,  stamps  of  the  original 
defective  and  obsolete  issue  should  not  be  accepted  was  within  his 
power. 

I  am  also  of  the  opinion  that  under  the  law  the  Comptroller  has 
no  authority  to  redeem  unused  stamps  of  a  former  issue  or  to  ex- 
change new  stamps  for  them.  The  only  authority  so  conferred  is, 
as  has  already  been  seen,  limited  to  the  case  in  which  stamps  have 
been  erroneously  affixed  and  cancelled,  and  I  find  no  provision  of 
the  law  which  by  necessary  implication  would  extend  this  power. 
The  fact  that  in  this  particular  instance  it  is  specifically  provideel 
that  the  Comptroller  may  reimburse  the  amount  of  the  loss  would, 
on  the  contrary,  imply  that  in  cases  not  so  enumerated  no  such 
power  exists. 
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finally,  it  is  my  opinion  that  the  position  taken  by  the  Comp- 
troller is  correct  when  he  rules  that  claimants  for  redemption  of  • 
stamps  of  this  former  issue  must  present  their  claims  to  the 
Legislature  or  institute  proceedings  in  the  Court  of  Claims.  I 
do  not  pass  upon  the  question  whether  owners  of  these  stamps  are 
entitled  to  reimbursement.  Entirely  apart  from  the  merits  of  the 
matter,  it  is  my  opinion  that  if  they  have  any  such  claim  the 
proper  place  in  which  it  is  to  be  presented  is  the  Court  of  Claims 
where  evidence  showing  clearly  that  the  stamps  presented  are 
genuine,  could  be  taken.  Certainly,  in  the  absence  of  any  statu- 
tcfry  authorization,  the  Comptroller  could  not  be  compelled  to 
honor  such  claims. 

Very  truly  yours, 

EDWAKD  E.  O'MALLEY, 

Attorney-General. 


Stock  Transfer  Tax  Act. 

Transfer  certificate  Great  Northern  Ore  Properties,  not  taxable. 

(See  opinion  June  16,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-Generals  Office, 

Albany,  June  8,  1909. 
Hon.  Charles  TI.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  May  26,  1909,  in  which  you  inquire  as  to  the  taxability 
under  the  Stock  Transfer  Tax  Act  of  a  transfer  of  a  certificate  of 
which  the  following  is  a  copy : 

"  Great  ^Northern  Ore  Properties. 

Trustees  Certificate  of  Beneficial  Interest. 

The  undersigned    as    Trustees    under    a    certain    Indenture 

entered  into  between  them  and  the  Lake  Superior  Company,  L'd, 

on  the  7th  day  of  December,  A.  D.,  1906,  do  hereby  certify  that 

is  the  owner  of shares  of  the 

beneficial  interest  thereon  specifically  described. 
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This  certificate  is  transferable  only  upon  the  books  of  the. 
Trustees  in  person  or  by  attorney  and  upon  the  surrender  of  this 
certificate. 

This  certificate  shall  not  become  valid  until  countersigned  by 
the  Registrar  of  Transfers. 

In  testimony  whereof  the  Trustees  have  signed  this  certificate 

this day  of 

Trustees." 

Section  270  of  the  Consolidated  Tax  Law  says: 

"  There  is  hereby  imposed  and  there  shall  immediately 
accrue  and  be  collected  a  tax,  as  herein  provided,  on  all  sales, 
or  agreements  to  sell,  or  memoranda  of  sales,  or  deliveries, 
or  transfer,  of  shares  or  certificates  of  stock,  in  any  domestic 
or  foreign  association,  company  or  corporation  *  *  * 
on  each  share  of  one  hundred  dollars  of  face  value  or  fraction 
thereof,  two  cents.     *     *     *  » 

Bouvier's  Law  Dictionary  (Rawle's  Revision)  defines  a  share 
of  stock  as  the  right  to  participate  in  stockholders'  meetings,  and 
in  the  profits  of  the  business  and  to  require  that  the  corporate 
property  shall  not  be  diverted  from  the  original  purposes.  The 
courts  have  held  that  a  share  of  stock  is  a  right  which  the  owner 
has  in  the  management,  profits,  and  ultimate  assets  of  the  cor- 
poration. 

Lanikin  v.  Palmer  24  A.  D.  255. 

American  P.  I.  S.  (Jo.  v.  Assessors,  56  N.  J.  Law  389. 

A  certificate  of  stock  is  the  evidence  of  the  interest  or  right 
which  the  stockholder  has  in  the  capital  of  the  corporation;  it  is 
the  evidence  of  ownership  of  a  certain  number  of  shares  of  stocks. 

(libbon  v.  McMahon,  136  U.  S.  549. 

Merritt  v.  American  Barge  Steel  Co.,  79  Fed.  Rep.  228, 
235. 

The  certificate,  a  copy  of  which  appears  above,  does  not  appear 
on  its  face  to  be  a  share  or  certificate  of  stock.  It  seems  to  be  a 
certificate  representing  the  right  of  the  owner  or  holder  to  partici- 
pate in  the  benefits  to  accrue  from  and  arising  out  of  some  trans- 
action set  forth  in  an  indenture  made  by  and  between  some  certain 
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I  rustles  and  the  Lake  Superior  Company.  The  fact  that  it  bears 
a  part  of  the  name  of  a  well  known  railroad  corporation  and  that 
such  certificates  were  originally  issued  to  the  stockholders  of  that 
corporation  (a  fact  which  does  not  appear,  but  which  I  assume) 
does  not  make  them  shares  or  certificates  of  stock  within  the  mean- 
ing of  the  law.  They  do  not  represent  an  interest  in  the  manage- 
ment, profits  or  ultimate  assets  of  any  corporation* 

Therefore,  I  am  of  the  opinion  that  a  transfer  of  such  a  certifi- 
cate is  not  taxable  under  the  Stock  Transfer  Act  above  mentioned. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Lien   Law — (Cons.),  Section  21. 

Liens  filed  with  State  Comptroller.  Orders  continuing  liens  in 
Hoffman  v.  Hoffman,  etc.,  and  St.  Lawrence  Cement  Com- 
pany, action  regarding. 

STATE  OF  NEW  YORK, 

AttorxeY-Gexeral's  Office, 

Albany,  June  26,  1909. 
Hon.  Charles  II.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  16th  instant,  in- 
closing letter  to  you  from  "Messrs.  Piper  &  Rice,  dated  June  9, 
1909,  copy  of  your  reply  thereto  and  letter  of  the  same  parties, 
dated  June  11,  1909,  with  notice  of  lien  of  Hoffman  against  Hoff- 
man, Wells  &  Cook  and  Scott  Brother,  order  of  the  court  cancel- 
ing lien  and  surety  company's  bond,  notice  of  lien  of  the  St. 
Lawrence  Cement  Company  against  the  same  parties,  with  order 
canceling  lien  and  bond;  and  certified  copy  of  order  continuing 
lien  of  Hoffman  and  certified  copy  of  order  continuing  lien  of 
the  St.  Lawrence  Cement  Company,  in  which  you  ask  for  my 
opinion  as  to  what  action  you  should  take  with  reference  to  the 
orders  filed  with  you  continuing  the  liens  in  both  of  these  cases, 
I  beg  to  say  that  an  examination  of  the  papers  discloses  that 
these  two  liens  were  filed  with  you  on  the  9th  day  of  April  and 
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the  13th  day  of  March  of  this  year,  respectively,  and  that  these 
liens  were  discharged  hy  the  giving  of  the  bonds  inclosed  pursuant 
to  subdivision  5  of  seotion  21  of  the  Consolidated  Lien  Law. 
The  orders  continuing  the  lien  have  been  issued  pursuant  to  the 
provisions  of  section  18  of  the  said  Consolidated  Lien  Law. 

While  these  liens  have  been  discharged,  so  far  as  the  same  at- 
tach to  any  moneys  in  the  hands  of  the  State  payable  to  the  con- 
tractor against  whom  they  have  been  filed,  they  are  nevertheless 
not  thereby  satisfied  and  the  granting  of  the  orders  continuing 
the  liens  merely  extend  the  right  of  the  lienor  to  procure  their 
remedy  against  the  bonds  which  were  given  for  the  discharge  of 
the  lien.  You  should  receive  the  orders  extending  the  liens  and 
place  such  orders  on  file  and  continue  your  payments  to  the  con- 
tractor in  the  same  manner  as  though  such  extensions  of  lien  had 
not  been  granted. 

You  will  note  the  provision  in  each  of  the  orders  extending  the 
liens  directing  the  State  officers  to  make  the  necessary  entries  in 
the  docket  as  to  such  extension. 

I  return  herewith  papers  sent  me  with  your  letter  of  the  16th 
instant. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Tax  Law  — Sections  261,  263  (Cons.). 
Mortgage  tax  moneys  in  office  of  county  treasurer.  Comptroller 
may  direct  county  treasurer  to  deposit  mortgage  tax  moneys 
so  as  to  bear  interest,  but  such  accrued  interest  is  credited 
to  the  account  of  the  county  treasurer  for  the  use  of  his 
county. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  30,  1909. 

To  the  Honorable,  the  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  the  24th  inst.,  I  beg 
leave  to  advise  you  as'follows: 
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You  ask  whether  you  have  the  right  to  demand  interest  on  the 
share  of  your  office  in  the  mortgage  tax  moneys  during  the  period 
they  are  in  the  office  of  the  county  treasurer,  as  required  by 
sections  261  and  262  of  article  11  of  chapter  62  of  the  Laws  of 
1909. 

Section  144  of  article  8  of  chapter  16  of  the  Laws  of  1909  pro- 
vides as  follows: 

"  Each  county  treasurer  shall  deposit  all  moneys  received 
by  him  as  such  treasurer  and  agree  with  such  bank  or  banks, 
banker  or  bankers,  or  banking  institutions,  upon  the  rate  of 
interest  to  be  paid  on  the  money  so  deposited.  The  accrued 
interest  thereon  shall  as  often  as  once  in  six  months  be 
credited  by  such  depository  to  the  account  of  such  county 
treasurer  for  the  use  of  his  county;     *     *     *." 

You  ask  further  whether  your  office  would  have  the  right  to 
demand  that  such  moneys  be  deposited  so  as  to  bear  interest  while 
they  are  in  the  office  of  the  county  treasurer. 

Section  144  of  article  8  of  chapter  16  of  the  Laws  of  1909 
provides : 

"  Each  county  treasurer  shall  within  twenty  days  after  he 
shall  have  entered  upon  the  duties  of  his  office,  except  in 
counties  whose  boards  of  supervisors  shall  otherwise  direct, 
designate  by  written  instrument  in  duplicate,  one  copy  of 
which  shall  be  filed  in  the  office  of  the  countv  clerk  and  the 
other  in  the  office  of  the  state  treasurer,  one  or  more  good 
and  solvent  banks,  bankers  or  banking  institutions  in  such 
county;  or  if  there  shall  be  no  such,  then  in  an  adjoining 
county  within  the  state,  for  the  deposit  of  all  moneys  re- 
ceived by  him  as  such  treasurer,  and  agree  with  such  bank, 
or  banks,  banker  or  bankers,  or  banking  association,  upon  the 
rate  of  interest  to  be  paid  on  the  moneys  so  deposited." 

I,  therefore,  advise  you  that  under  the  provisions  of  the  County 
Law  the  county  is  entitled  to  all  the  interest  on  such  moneys, 
and  I  further  advise  you,  in  answer  to  your  second  question,  that 
under  the  section  of  the  law  above  quoted,  the- county  treasurer 
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must  deposit  his  moneys  so  as  to  Lear  interest,  and  under  the 
general  supervisory  power  conferred  upon  you  by  section  263  of. 
the  Consolidated  Tax  Law  you  can  direct  him  so  to  do. 
Yours  very  truly , 

EDWARD  R.  O'MALLEY, 

A  ttorney-Gene  ral. 


Stock  Transfer  Tax. 

State  may  impose  tax  under  section  315,  chapter  241,  Laws  of 
1905,  said  law  not  having  been  repealed  by  the  amendment 
of  1906  or  by  the  1909  consolidation.  Consolidated  Tax 
Law,  section  270,  chapter  62,  also  unconstitutional.  (People 
v.  Mensching,  187  K".  Y.  8.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  21,  11)00. 
lion.  Charles  IT.  Gals,  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  July  14,  1909,  asking  my  opinion 
as  to  the  right  of  the  State  to  impose  a  stock  transfer  tax  under 
the  pro  visions  of  the  Consolidated  Laws,  is  duly  received. 

The  Tax  Law  contained  in  chapter  241  of  the  Laws  of  1905 
imposes  a  tax  "  on  all  sales  or  agreements  to  sell  or  memoranda  of 
sales  or  deliveries  or  transfers  of  shares  or  certificates  of  stock 
in  any  domestic  or  foreign  association,  company  or  corporation, 
made  after  the  first  day  of  June,  1905,  of  two  cents  on  each  hun- 
dred dollars  of  face  value,  or  fraction  thereof." 

Chapter  414  of  the  Laws  of  1906  amended  section  315  of 
chapter  241  of  the  Laws  of  1905  so  as  to  impose  a  tax  "on  each 
share  of  one  hundred  dollars  of  face  value,  or  fraction  thereof." 

Section  270  of  chapter  02  of  the  Consolidated  Laws  contains 
substantially  the  same  language  and  same  provisions  as  chapter 
414  of  the  Laws  of  1900,  and  imposes  a  tax  "on  each  share  of 
one  hundred  dollars  of  face  value  or  fraction  thereof,  two  cents/' 

Sections  820  and  321  of  chapter  (>2  enumerate  the  laws  which 
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are  repealed,  and  those  sections  include  both  chapters  241  of  the 
Laws  of  1905  and  414  of  the  Laws  of  1906. 

The  question  then  arises  whether  or  not  there  is  any  law  at  the 
present  time  in  force  authorizing  a  tax  on  transfers  of  stock. 

The  Court  of  Appeals,  in  the  ease  of  The  People  v.  Mensching, 
187  N.  Y.  8,  has  declared  the  provisions  of  section  315  of  chapter 
414  of  the  Laws  of  1906  to  be  unconstitutional  and  void.  It 
would,  therefore,  seem  to  follow  that  section  270  of  chapter  62 
of  the  Consolidated  Laws  is  also  unconstitutional  and  void.  That 
being  the  situation,  the  question  arises  whether  or  not  section 
315  of  chapter  241  of  the  Laws  of  1905  is  still  in  full  force,  or 
whether  the  same  has  been  repealed.  In  the  case  above  cited,  the- 
Court  of  Appeals  held  that  said  section  of  the  Laws  of  1905  was'f' 
not  repealed  by  the  amendment  of  1906.  It  further  held  that 
even  in  the  case  of  an  express  repeal,  if  the  repealing  statute  is 
unconstitutional,  such  repealing  statute  does  not,  in  fact,  affect  a 
former  valid  law.  In  Devoy  v.  Mayor,  etc.,  36  1ST.  Y.  451,  the 
court  uses  this  language :  "  Even  where  there  is  a  repealing 
clause  in  a  statute  a  portion  of  which  is  unconstitutional,  such 
clause  is  applicable  only  to  laws  inconsistent  with  its  operative 
provisions.'' 

In  the  case  of  The  People  v.  Mensching,  above  cited,  Judge 
Vann,  in  writing  the  opinion  of  the  Court,  uses  this  language: 
"  We  think,  both  upon  principle  and  authority,  that  as  the  taxing 
clause  of  the  act  of  1906  is  unconstitutional,  the  taxing  clause  of 
the  act  of  1905  was  not  repealed,  modified  or  in  any  way 
affected." 

By  chapter  596  of  the  Laws  of  1909,  which  was  an  act  to  pre- 
scribe the  rules  for  the  construction  of  the  Consolidated  Laws,  the 
Legislature  uses  this  language :  "  If  in  any  such  consolidated 
law  and  such  amendments  to  the  Code  of  Civil  Procedure  and  the 
Code  of  Criminal  Procedure,  as  enacted  by  the  Legislature  of 
1909,  or  said  act  amendatory  thereof,  there  shall  have  been  in- 
corporated any  provisions  of  law  that  have  heretofore  been  super- 
seded or  impliedly  repealed,  the  incorporation  of  any  such  -pro- 
visions shall  not  be  construed  as  a  legislative  intent  to  revive  such 
superseded  or  repealed  provisions,  nor  shall  such  incorporation  in 
such  consolidated  laws  be  construed  to  indicate  any  legislative  de- 
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termination  that  such  provisions  had  not  been  theretofore  so 
superseded  or  repealed;"  and  further,  the  statute  provides  that 
the  true  purpose  and  intent  of  the  act  is  to  prescribe  that  the 
statute  law  of  the  State,  so  far  as  it  has  been  reproduced  in  such 
Consolidated  Laws,  shall  be  of  the  same  force  and  effect  as  they 
were  before  the  enactment  of  such  Consolidated  Laws. 

I  am,  therefore,  of  the  opinion  that  the  provisions  of  the  Con- 
solidated Tax  Law  with  reference  to  the  tax  on  stock  transfers  is 
of  no  binding  force  or  effect,  and  that  the  same  is  unconstitutional 
and  void,  and  while  the  question  is  not  free  from  doubt,  I  am  of 
the  opinion  that  section  315  of  chapter  241  of  the  Laws  of  1905 
is  still  in  full  force  and  effect,  and  that  all  transfers  of  stock 
hereafter  made  are  subject  to  taxation  as  provided  in  that  section. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Steamship   agencies  —  Bonds. 
Whether  new  bonds  shall  be  filed  with  the  State  Comptroller  each 
year  under  provisions   of  article  X,   Consolidated  General 
Business  Law.    Fees,  etc.,  for  filing  new  bonds  with  different 
sureties. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  27,  1909. 

Hon.  Charles  H.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  your  letter  of  July 
24,  1909,  making  inquiry  regarding  chapter  479  of  the  Laws  of 
1908. 

This  statute  which  has  been  re-enacted  as  article  X  of  the  Con- 
solidated General  Business  Law  requires  all  corporations,  firms 
and  persons  engaged  in  selling  steamship  or  railroad  tickets  to  or 
from  foreign  countries-  who,  in  conjunction  with  said  business, 
receive  money  on  deposit  for  the  purpose  of  transmitting  the  same 
to  foreign  countries,  to  execute  and  deliver  a  bond  to  the  People 
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of  the  State  pf  New  York  in  the  sum  of  $15,000  before  beginning 
or  continuing  such  business. 

You  request  me  to  state  whether  or  not  this  statute  requires  a 
new  bond  to  be  filed  each  year.  Upon  examination  of  the  statute 
I  find  nothing  which  would  indicate  such  a  requirement,  and, 
therefore,  I  am  of  the  opinion  that  a  new  bond  is  not  required  to 
be  filed  each  year. 

You  further  state  that  some  persons  who  have  filed  bonds  under 
this  law  have  asked  permission  to  file  new  bonds  with  different 
sureties,  and  you  ask  the  question  whether  or  not  another  fee  of 
$5  should  be  required  for  the  filing  of  such  new  bond. 

Section  151  of  the  Consolidated  General  Business  Law  directs 
that  the  bonds  filed  by  persons,  firms  or  corporations  engaged  in 
such  business  as  aforesaid  shall  file  bonds  approved  by  the  Comp- 
troller, and  directs  the  Comptroller  to  keep  a  record  of  these 
bonds,  including  the  names  of  the  principal  and  the  sureties,  and 
further  states  that  the  Comptroller  shall  collect  a  fee  of  $5  for  each 
and  every  bond  so  filed  in  his  office. 

In  my  judgment  the  language  of  the  statute  is  mandatory  and 
the  Comptroller  is  required  to  collect  a  fee  of  $5  for  every  bond 
so  filed  in  his  office,  even  though  the  bond  may  be  filed  to  take  the 
place  of  a  former  bond  given  by  the  same  person,  firm  or  corpora- 
tion for  which  a  former  fee  of  $5  has  been  paid. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Highway  Law  —  Section  97. 
Improvement  highway   town   of   Long   Lake,   Hamilton  county. 
Petition  for  special  meeting  for  the  purpose  of  bonding  the 
town  in  the  sum  of  $60,000  for  such  improvement. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,,  September  3,  1900. 
Hon.  Charles  IT.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 
•  Dear  Sir. —  I  beg  to  acknowledge  receipt  of  the  letter  of  Theo- 
dore Cross  under  date  of  August  31,  accompanied  by  a  proposed 
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petition  which  is  intended  to  be  circulated  for  signatures  of  tax- 
payers in  the  town  of  Long  Lake,  Hamilton  county,  New  York, 
asking  for  a  special  town  meeting  of  said  town,  to  vote  upon  a 
proposition  to  borrow  the  sum  of  $60,000  for  the  improvement  of 
a  highway  in  said  town,  and  to  bond  the  towrn  for  that  amount, 
and  I  am  asked  if  such  proposed  petition  is  sufficient  in  form  to 
authorize  the  calling  of  such  town  meeting. 

I  think  the  petition  is  defective,  as  it  fails  to  state  that  the 
amount  proposed  to  be  borrowed  by  the  town  together  with  the 
amounts  at  present  issued  and  outstanding  against  the  town  will 
not  exceed  one-third  of  the  assessed  valuation  of  the  real  estate  of 
the  town. 

Section  13  of  the  Consolidated  County  Law  relating  to  the  lim- 
itation of  credit  of  towns  and  counties  specifically  provides  that  an 
issue  of  town  obligations  shall  not  l)e  authorized  if  the  proposed 
issue  with  the  present  outstanding  obligations  of  the  town  exceed 
one-third  of  the  assessed  valuation  of  the  real  estate  of  the  town, 
and  the  petition  should  show  that  fact,  if  it  is  a  fact,  to  confer 
authority  upon  the  towTn  clerk  to  give  notice  of  such  special  elec- 
tion, and  if  the  present  indebtedness  together  with  the  amount  of 
the  proposed  bond  issue  does  exceed  one-third  of  such  valuation, 
the  bonds  could  not  be  legally  issued  even  if  a  vote  was  favorable 
to  such  action,  and  if  issued  they  would  be  invalid. 

There  is  some  inconsistency  between  section  13  of  the  Consoli- 
dated County  Law  and  section  97  of  the  Consolidated  Highway 
Law,  in  the  matter  of  voting  upon  such  a  proposition  as  to 
whether  such  a  vote  can  be  taken  at  a  regular  or  special  town 
meeting,  but  inasmuch  as  this  matter  relates  to  the  raising  of 
money  for  the  improvement  of  a  highway,  and  section  97  of  the 
Highway  Law  directly  provides  that  such  a  proposition  may  be 
submitted  at  a  regular  or  special  town  meeting,  T  think  it  is  clear 
that  a  special  town  meeting  may  be  called  to  vote  upon  the  prop- 
osition referred' to. 

.it-:;         ...  . .,,       Yours  truly, 

;  EDWARD  K.  Q'.M  ALLEY, 

Attorney-General* 
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Banking  Law  —  Section   190 — (Cons.) — Trust   Companies. 
Where  a  trust  company  designated  as  depositary  for  court  funds, 
has  been  dissolved,  deposits  made  by  county  treasurer  be- 
come preferred  deposits,  to  be  given  preference  in  payment 
of  claims. 

STATE  OF  KEW  YORK, 

Attorn ey-Generai/s  Office, 

Albany,  September  7,  1900. 
To  the  Honorable,  The  State  Comptroller: 

Dear  Sir. —  I  have  your  letter  of  the  1st  inst.  in  which  you  re- 
quest my  opinion  as  to  whether  funds  and  moneys  paid  into  court 
and  deposited  with  a  trust  company  in  this  State  by  a  county 
treasurer,  which  trust  company  has  been  duly  designated  as  a 
depositary  for  such  funds  by  your  office,  pursuant  to  section  746 
of  the  Code  of  Civil  Procedure,  are  preferred  and  should  be  given 
preference  in  the  payment  of  claims  against  such  a  trust  company 
which  has  suspended  business. 

I  have  given  this  matter  careful  attention  and  agree  with 
you  that  under  section  190  of  the  Consolidated  Banking  Law  such 
deposits  are  entitled  to  a  preference.  This  section  reads  in  part 
as  follows: 

"  If  dissolved  by  the  legislature  or  the  court,  or  otherwise, 
the  debts  due  from  the  corporation  as  such  executor  adminis- 
trator, guardian,  trustee,  committee  or  depositary  shall  have 
the  preference." 

It  is  my  opinion  that  under  the  above  language  the  debts  due 
from  the  trust  company  as  a  depositary  of  trust  funds  are  clearly 
entitled  to  a  preference. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Court  and  Trust  Funds. 
Order  directing  payment  of  $250  into  court,  case  of  Sun  Insur- 
ance Office  v.  Powell.     Comptroller  no  supervision  in  case 
until  valid  order  be  issued  and  such  money  has  been  paid. 
(Section  744  Code  of  Civil  Procedure). 

STATE  OF  NEW  YORK, 

Attorney-Generals  Office, 

Albany,  September  10,  1909. 
lion.  Charles  II.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  1st  instant 
calling  attention  to  the  proceedings  had  and  the  order  issued  by 
Mr.  Justice  Blanchard  in  the  case  of  the  "  Sun  Insurance  Office, 
Plaintiff,  against  Herbert  C.  Powell,  Defendant,"  and  requesting 
my  opinion  as  to  whether  such  order  is  enforcible  and  if  so  if  sec- 
tion 745  of  the  Code  of  Civil  Procedure  would  not  compel  the  pay- 
ment of  the  money  directed  by  said  order  to  be  paid  into  court  to 
the  chamberlain  of  the  city  of  New  York. 

Your  letter  discloses  that  the  order  was  granted  on  motion  of 
the  defendant's  attorney  "  directing  the  payment  into  court  of  the 
sum  of  two  hundred  and  fifty  dollars  as  security  for  costs  or  at  the 
election  of  the  plaintiff,  the  filing  of  a  bond  with  the  county  clerk 
for  the  same  amount,"  that  the  plaintiff  elected  to  deposit  the  sum 
of  $250  but  that  the  chamberlain  of  the  city  of  New  York  refused 
to  accept  the  deposit  without  a  certified  copy  of  the  court  order 
because  Rule  68  of  the  General  Rules  of  Practice  provides  that 
a  deposit  must  be  accompanied  by  a  certified  copy  of  the  court 
order  directing  it.  It  appears  that  an  effort  was  then  made  to 
secure  such  certified  copy  but  it  was  found  that  the  order  had  not 
been  entered  and  a  request  to  the  clerk  to  enter  the  order  and  cer- 
tify a  copy  thereof  was  refused  because  of  Rule  5  of  the  Special 
Term  Rules  of  the  First  District  which  reads  in  part  as  follows : 

" Applications  for  all  court  orders,  ex  parte  or  by  consent 
or  where  notice  is  not  required  or  has  been  waived,  must  bo 
made  to  Special  Term,  Part  II.     Any  ex  parte  court  order 
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granted  l>y  any  justice  of  the  court  other  than  the  one  as- 
signed to  hold  Part  II  of  the  Special  Term,  shall  not  be 
entered  by  the  clerk." 

Your  communication  states  that  Mr.  Justice  Blanchard  was  not 
one  of  the  justices  assigned  to  hold  Part  II  of  the  Special  Term 
in  the  First  Judicial  District  at  the  time  the  order  was  granted. 
That  the  clerk  was  acting  in  compliance  with  the  duty  imposed 
upon  him  by  a  court  rule  in  refusing  to  enter  such  order  is  evident 
if  the  order  was  ex  parte  or  by  consent  or  when  notice  is  not  re- 
quired or  has  been  waived.  The  order,  it  seems,  was  one  requir- 
ing security  for  costs  to  be  given,  to  the  defendant  by  the  plaintiff 
in  the  action.  It  does  not  appear  except  possibly  by  inference 
whether  or  not  the  motion  was  made  ex  parte.  Section  3268  of 
the  Code  of  Civil  Procedure  provides  when  defendants  may  re- 
quire security  for  costs.  The  courts  have  held  that  where  a  motion 
therefor  be  seasonably  made  the  granting  of  an  order  under  sec- 
tion 326'8  is  mandatory,  does  not  rest  in  discretion  and  may  be 
made  ex  parte. 

Kamerman  v.  The  Eisner  &  Mendelson  Co.,  23  Misc.  330. 
Wood  v.  Blodgett,  40  Hun,  64. 
Churchman  v.  Merritt,  50  Hun,  270. 

Only  in  cases  specified  in  section  3271  of  the  code  where  the 
action  is  brought  by  or  against  an  executor  or  trustee  or  other  per- 
son in  a  representative  capacity  is  the  granting  of  the  order  dis- 
cretionary with  the  court  and  in  such  cases  it  would  seem  notice 
would  be  required. 

There  is  nothing  to  indicate  that  cither  of  the  parties  to  this 
action  appeared  in  a  representative  capacity  and  if  they  had  not 
so  appeared  the  motion  could  have  been  made  ex  parte  as  seems 
probable  from  your  statement. 

Court  rules  are  made  under  statutory  authority  and  are  bind- 
ing on  parties  appearing  in  court. 

In  view  of  the  above  state  of  facts  I  think  that  no  binding  ex 
parte  order  has  been  made.  Section  744  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  Comptroller  of  the  State  of  New  York 
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shall  supervise  the  administration  of -«11  funds  paid  into  any  court 
of  record  or  ordered  to  be  paid  by  a  judgment,  order  or  decree  of 
any  such  court  of  record.  Ko  money  has  been  paid  into  court  in 
this  case  and  until  a  valid  order  has  been  made  I  think  that  the 
Comptroller  has  no  supervision  or  authority  in  the  case. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Detectives  —  Licenses. 

Comptroller  has   full   authority   to  revoke  license  for   sufficient 
cause,  and  after  due  examination  of  facts. 

STATE  OF  NEW  YORK, 

Attorney-Generals  Office, 

Albany,  September  20,  1909. 

Hon.  Charles  IT.  Gaus,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  13th  instant  referring  to 
the  matter  of  a  detective  license  issued  by  you  to  Mr.  Lynn  P. 
Stoughton  of  Concwango  Valley,  N".  Y.  You  state  that  informa- 
tion has  come  to  you  that  Mr.  Stoughton  is  engaged  in  the  prac- 
tice of  employing  representatives  which  in  your  opinion  should 
be  stopped  if  possible,  as  the  authority  which  he  gives  to  his 
so-called  representatives  might  fall  into  the  hands  of  minors  and 
incompetent  persons  who  could  do  a  great  deal  of  harm  with  it. 

You  ask  whether  you  could  revoke  this  license  on  the  evidence 
before  you  and  if  not  what  evidence  in  my  opinion  would  be 
necessary. 

Chapter  529  of  the  Laws  of  1909  contains  the  law  in  relation 
to  private  detectives.  Section  73  provides  that  the  Comptroller 
shall  license  an  applicant  "  when  satisfied  from  an  examination 
of  such  application  and  such  further  inquiry  and  investigation 
as  he  shall  deem  proper,  of  the  good  character,  competency  and 
integrity  of  such  applicant."  Tt  se?ms  to  leave  the  matter  of 
granting  such  license  in  the  discretion  of  the   Comptroller,  the 
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license  to  be  issued  when  the  Comptroller  is  satisfied  as  to  the 
character,  etc.,  of  the  applicant.  The  same  section  provides  fur- 
ther that  "  the  license  granted  pursuant  to  this  act  shall  last  for 
a  period  of  five  years,  but  shall  be  revocable  at  all  times  by  the 
Comptroller  for  cause  shown." 

Section  74,  after  making  certain  provisions  with  reference  to 
the  issuance  of  badges  to  the  persons  licensed  as  detectives,  and 
as  to  the  custody,  wearing  and  display  of  the  same,  provides  as 
follows : 

*  *  *  a  Failure  to  comply  with  the  provisions  of  this 
section  shall  be  sufficient  cause  for  a  revocation  of  such 
license,  and  all  such  certificates,  shields  and  badges  shall  be 
returned  to  the  Comptroller  within  twenty-four  hours  after 
the  holder  thereof  has  received  notice  in  writing  of  the  ex- 
piration or  revocation  of  such  license."     *     *    * 

The  above  is  the  only  provision  in  the  article  that  states  an  act 
or  omission  that  shall  be  deemed  sufficient  cause  for  the  revoca- 
tion of  a  license. 

The  facts  set  forth  in  your  communication  do  not  seem  to  bring 
the  party  in  question  within  that  provision  as  there  does  not  ap- 
pear to  be  any  failure  to  comply  with  the  provisions  of  section  73. 

Section  72,  however,  provides : 

"  For  the  purpose  of  investigating  the  character,  compe- 
tency and  integrity  of  the  applicants  or  licensees  hereunder, 
or  of  the  officers  or  agents  thereof,  the  state  comptroller  shall 
have  the  power  to  issue  subpoenas  and  compel  the  attendance 
of  witnesses."     *     *     * 

Not  only  does  this  power  of  examination  by  the  Comptroller 
extend  to  the  applicants  for  licenses,  but  also  to  the  licensees  and 
their  officers  and  agents,  in  regard  to  their  character,  competency 
and  integrity.  The  inference  would,  therefore,  seem  to  follow 
that  the  law  which  gives  the  comptroller  this  means  of  informing 
himself  by  judicial  process  as  to  the  character,  competency  and 
integrity  of  persons  licensed  as  well  as  persons  who  are  applicants 
for  licenses,  is  intended  for  the  purpose  of  informing  him  as  to 
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whether  there  exists  cause  fur  revoking  such  a  license.  There 
could  be  no  reason  for  an  examination  if  the  Comptroller  was 
powerless  to  act  after  making  it. 

I  am  of  the  opinion,  therefore,  that  the  Comptroller  has  the 
authority  to  revoke  a  license  for  cause  based  upon  the  lack  of 
character,  competency  or  integrity  of  the  licensee.  In  such  case 
the  question  is  largely  one  of  fact  which  is  to  be  decided  by  the 
Comptroller  in  his  sound  discretion  and  with  due  regard  for  the 
property  rights  of  the  licensee.  The  letters  sent  out  by  the  licensee, 
which  you  inclose  for  my  examination,  seem  to  be  aimed  at  ob- 
taining agents  or  representatives  in  various  localities.  Their 
tenor,  as  you  have  statedv  would  seem  to  indicate  that  the  real 
purpose  is  to  effect  a  loan  of  the  licensee's  authority  to  the  em- 
ployee. But  the  effect  of  the  statute  itself  in  providing  that 
"  nothing  in  this  article  shall  apply  to  employees  of  such  duly 
licensed  private  detective  or  detective  agencies,  for  whose  good 
conduct  in  the  business,  however,  the  employer  shall  be  responsi- 
ble," is  to  confer  on  employees  or  such  detectives  the  authority 
of  the  employer.  The  letters  show  that  the  employee  is  to  do 
his  work  in  the  name  of  Stoughton,  the  employer;  that  the  em- 
ployer will  furnish  him  with  an  assistant  in  case  one  is  needed 
and  out  of  the  money  paid  for  services  he  deducts  one  dollar  for 
each  day's  service  and  sends  the  balance  to  the  employer.  The 
employer  also  sells  badges  and  business  cards  to  his  employees 
providing  they  want  them.  It  seems  that  the  employer  is  to  send 
to  the  employee  the  business  that  comes  to  him  from  the  em- 
ployee's locality  and  the  employee  is  to  obtain  such  business  in 
the  name  of  th6  employer  as  he  can  get. 

It  is  contemplated  in  the  act  that  the  licensee  may  employ  per- 
sons for  whose  conduct  lie  is  responsible.  I  do  not  think  that  the 
fact  that  the  employer  is  to  keep  a  definite  amount  of  the  receipts 
from  each  day's  work  done  by  the  employee  and  the  employee  is 
to  receive  the  balance  for  his  service  removes  them  from  the  re- 
lation of  employer  and  employee  under  this  act.  The  employer 
is  responsible  for  the  good  conduct  of  the  employee  and  the 
services  are  performed  in  the  employer's  name.  If  he  employs 
minors  and  incompetent  persons,  as  you  state  you  fear  he  may 
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do,  that  fact,  it  seems  to  me,  would  be  very  material  in  determin- 
ing that  there  was  cause  for  the  revocation  of  his  license.  It  does 
not  appear  to  me,  however,  that  the  fact  that  Stoughton  has  ob- 
tained employees  under  the  arrangement  indicated  in  his  letters 
would  be  in  itself  sufficient  cause  for  the  revocation  of  his  license, 
providing  such  employees  were  proper  and  qualified  persons. 

I  have  endeavored  herein  to. cover  the  matters  of  law  involved 
in  this  and  similar  cases.  I  think  it  is  within  the  power  of  the 
Comptroller  to  revoke  a  license  for  cause  where  he  is  satisfied 
after  examination  of  the  facts  that  the  licensee  is  not  possessed 
of  such  degree  of  integrity,  competency  or  character  as  should  bo 
required  of  a  licensee  under  this  act.  The  method  by  which  he 
conducts  his  business  would  be  very  material  in  determining  this 
fact.  The  question  of  revocation,  as  I  have  stated,  is  largely  a 
question  of  fact 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Section  158  —  Sale  of  Property  for  Unpaid  Taxes. 
County  treasurer  may  adopt  procedure  of  State  Comptroller  to 

sell  least  amount  of  each  parcel  that  will  satisfy  outstanding 

tax. 

STATE  OF  NEW  YORK. 

Attorney-Generai/s  Office, 

Albany,   October  2,  1909. 

Hon.  Charles  H.  Gaits,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  September  27th  in  which 
you  ask  for  my  opinion  relating  to  the  conduct  of  public  sales 
of  land  by  county  treasurers,  made  pursuant  to  the  provisions 
of  article  seven  of  the  Consolidated  Tax  Law,  I  beg  to  state,  that 
section  158  of  such  Tax  Law  provides  that  article  six  relating 
to  "  sales  by  comptrollers  for  unpaid  taxes  and  redemption  of 
lands,  shall  in  so  far  as  it  is  not  otherwise  herein  provided,  govern 
and  control  the  action  of  the  county  treasurer."     You  also  state 
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that  it  is  the  practice  of  the  Comptroller  to  sell  the  least  amount  of 
each  parcel  that  will  produce  a  sum  sufficient  to  satisfy  the  tax 
standing  against  it,  together  with  an  interest  and  all  charges 
incident  to  such  sale,  and  this  is  accomplished  by  putting  the 
premises  covered  by  the  tax  up  at  auction.  Say  it  contains  100 
acres ;  the  first  bidder  oilers  to  take  it  all  and  pay  the  taxes,  etc., 
against  it,  a  second  bidder  offers  to  take  50  acres  and  pay  the 
same ;  a  third  to  take  25,  and  so  on  until  the  person  is  found  that 
will  take  the  least  number  of  acres  and  pay  the  tax,  interest, 
charges,  etc.,  and  it  is  struck  off  to  him,  and  the  amount  of  land 
bid  in  by  him  is  then  located  by  the  Comptroller  in  .suich  a  manner 
as  will  be  fair  both  to  the  tax  sale  purchaser  and  the  owner  of 
the  remaining  portion  of  the  premises.  This  procedure  seems 
fair  to  all  parties  and  I  am  of  the  opinion  that  section  158  of  the 
Tax  Law  is  broad  enough  to  authorize  the  county  treasurers  to 
adopt  the  same  course  upon  sales  made  by  them  under  article 
seven. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Section  182  (Cons.). 
Rasis  of  assessment  by  State  Comptroller  of  corporations  which 
have  been  in  existence  less  than  one  year,  should  be  for  the 
full  year  in  advance.     Computation  of  dividends  should  be 
on  those  which  are  actually  declared. 

STATE  OF  NEW  YORK, 

Attorney-Generates  Office, 

Albany,  November  1,  1900. 

lion.    Otto  Kelsey,  Deputy  and  Acting  Comptroller,  Albany, 
N.  Y.: 
Dear  Sir. — I  have  your  letter  of  the  18th  ult.,  in  which  you 
request  my  opinion  as  to  the  proper  interpretation  of  section  182 
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of  the  Consolidated  Tax  Law,  with  relation  to  the  taxation  of  a 
company  which  has  been  in  existence  for  less  than  a  full  year,  on 
the  first  day  of  November  in  any  year. 

I  note  that  it  has  been  the  practice  of  your  department  since  the 
amendment  of  this  section  of  1906  to  tax  a  company  for  a  full 
year  in  advance,  although  it  had  been  in  business  for  only  a  por- 
tion of  that  year. 

The  question  which  you  ask  is :  Should  the  basis  of  taxation  be 
determined  by  averaging  over  the  whole  year  or  for  the  period  of 
the  year  in  which  the  capital  stock  was  actually  employed  ?  For 
example,  you  ask  if,  in  the  case  of  a  company  organized  and 
beginning  business  on  July  1,  1909,  with  an  issued  capital  stock 
of  $100,000,  the  basis  of  assessment  on  November  1st  should  be 
$33,333.33  or  $100,000.  You  also  ask  whether  it  would  be 
material  if,  during  the  four  months  of  the  year,  a  dividend  of  6 
per  cent,  had  been  declared  or  no  dividend  had  been  declared. 

With  your  letter  you  submit  a  memorandum  showing  the  rea- 
sons why  it  seems  to  your  department  that  the  tax  should  bo 
imposed  for  a  full  year,  instead  of  for  a  fraction  of  a  year. 

I  have  given  this  matter  very  careful  attention  and  in  my 
judgment  the  attitude  taken  by  your  department  is  correct. 

Since  the  amendment  of  the  law  in  1906  the  tax  has  been 
imposed  annually  in  advance. 

The  language  of  the  statute  is  as  follows : 

"  For  the  privilege  of  doing  business  *  *  *  every 
corporation  *  *  *  shall  pay  to  the  State  Treasurer 
annually,  in  advance,  an  annual  tax,  to  be  computed  upon  the 
amount  of  its  capital  stock  employed  during  the  preceding 
year  within  this  State,  and  upon  each  dollar  of  such 
amount." 

Under  this  statute,  therefore,  the  tax  imposed  in  the  case  sup- 
posed would  not  be  upon  the  privilege  of  exercising  business  from 
July  1st  to  November  1st,  but  for  the  privilege  of  exercising  its 
business  for  the  succeeding  year.      Xo  tax  is  imposed  for  the  priv- 
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ilege  of  exercising  its  corporate  franchise  or  carrying  on  business 
during  the  four  months'  period  indicated. 

Therefore,  there  is  no  reason  why  the  tax  actually  imposed  for 
the  succeeding  year  should  be  for  a  four  months'  period,  rather 
than  for  a  full  year.  Nor  does  the  statute  require  any  such  con- 
struction. Although  the  tax  is  imposed  upon  all  of  its  capital 
stock  employed  during  the  preceding  year,  there  is  nothing  which 
indicates  that  such  amount  is  to  be  spread  over  the  part  of  the 
year  during  which  the  corporation  did  no  business. 

The  various  decisions  sustaining  the  practice  of  averaging  to 
determine  the  amount  of  capital  stock  so  employed  during  the  year 
do  not  contemplate  this,  except  where,  as  in  the  case  of  People  ex 
rol  Mutual  Trust  Company  v.  Miller,  177  X.  Y.  51,  the  tax  was 
for  the  preceding  year.  In  such  a  case  it  is  obvious  that,  since 
the  privilege  being  taxed  was  not  exercised  but  for  a  fraction  of  a 
year,  it  should  not  be  taxed  for  a  full  year.  The  reasoning  of 
the  court  in  that  case,  however,  clearly  shows  that  in  a  case  under 
section  182,  where  the  tax  is  to  be  paid  in  advance,  and  the  pre- 
sumption is  that  the  privilege  will  be  exercised  throughout  the 
entire  year,  a  tax  for  the  full  year  should  be  paid. 

Regarding  the  question  of  dividends,  it  is  my  opinion  that  only 
those  dividends  actually  declared  during  this  period  can  be  taken 
into  account,  and  that,  if  these  amount  to  less  than  G  per  cent, 
the  tax  must  be  computed  accordingly,  although  the  rate  of  divi- 
dend might  be  equivalent  to  more  than  6  per  cent,  for  the  entire 
year.  The  computation  of  the  dividend  is  based  entirely  on  divi- 
dends actually  declared. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Highway  Law —  Stale  and  County  Highways. 
Expense  of  acquiring  right  of  way  where  deviation  is  made  in 
boundary  of  improved  highway.     Under  chapter  468,  Laws 
of    1906,    the   State    Comptroller   should   reimburse   county 
treasurer  for  fifty  per  centum  of  such  expense. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  11,  1009. 
Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  the  letter  of  your  predecessor  to  me 
under  date  of  the  23d  ultimo,  in  which  my  opinion  is  asked  as  to 
the  proper  construction  of  sections  4  and  9  of  chapter  468  of  the 
Laws  of  1906,  I  beg  to  advise  you  as  follows: 

Chapter  240  of  the  Laws  of  1901  provided  for  the  acquisition 
of  the  rights  of  way  for  improved  highways.  It  contained  no 
provision  requiring  the  State  to  pay  any  part  of  the  expense  of 
such  acquisition.  By  chapter  468  of  the  Laws  of  1906,  referred 
to  above,  it  is  provided  in  section  4  as  follows: 

"And  if  the  boundaries  of  the  proposed  improved  high- 
way shall  deviate  from  the  existing  highway  the  board  of 
supervisors  must  make  provision  for  securing  the  requisite 
right  of  way  as  provided  by  law  and  the  cost  and  expenses 
of  procuring  such  right  of  way  shall  be  taken  into  considera- 
tion and  paid  for  by  the  comptroller  as  a  part  of  the  cost  of 
such  improvement." 

I  note  that  your  Department  has  assumed,  in  making  settle- 
ments with  county  treasurers,  that  it  was  the  intent  of  said  sec- 
tion 4  to  require  the  Comptroller  to  pay  50  per  centum  of  the  costs 
and  expenses  of  acquiring  such  rights  of  way,  and  that  payments 
have  been  made  upon  this  basis,  while  chapter  468  was  in  effect. 
It  is  my  opinion  that  this  construction  is  correct  and  that  for 
all  rights  of  way  acquired  while  this  chapter  was  in  effect,  the 
county  should  be  reimbursed  by  you  for  only  50  per  centum  of 
the  cost  and  expenses  of  such  acquisition. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-Qeneral. 


Digit 


zed  by  G00gle 


382  Report  of  the  Attorney-General. 

Bonds  —  Steamship  Agencies. 
Bonds  filed  by  steamship  agencies  with  State  Comptroller  pur- 
suant to  article  10  of  the  General  Business  Law.  Comp- 
troller not  authorized  to  grant  release  of  sureties  from 
future  liability.  Legislature  alone  may  make  provision  for 
such  release. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  15,  1909. 
Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

l)ear  Sir. —  I  have  the  honor  to  reply  herewith  to  an  inquiry 
from  your  Department  as  to  whether  it  is  proper  for  you  to  issue 
a  release,  discharging  from  all  future  liafbility  the  surety  or 
sureties  on  a  bond  given  pursuant  to  article  10  of  the  General 
Business  Law. 

This  statute  provides  that  all  persons,  firms  or  corporations, 
with  certain  exceptions,  engaged  in  selling  steamship  tickets  who, 
in  conjunction  therewith,  receive  money  on.  deposit  or  for  trans- 
mission to  foreign  countries,  must,  before  beginning  or  continu- 
ing such  business,  file  with  the  Comptroller  a  bond  in  the  sum  of 
$15,000.  Failure  to  file  such  a  bond  is  made  a  misdemeanor  and 
the  statute  provides  that  an  action  for  damages  may  be  main- 
tained on  the  bond  on  the  relation  of  any  one  aggrieved  by  a 
breach  of  its  terms.  There  are  further  provisions  directing  the 
Comptroller  to  file  the  bonds,  on  their  being  approved,  and  to  keep 
a  record  thereof  showing  the  dates  received,  the  names  and  ad- 
dresses of  the  principals  and  sureties  and  similar  data,  but  the 
statute  is  absolutely  silent  as  to  the  manner  in  which  the  sureties 
may  be  released. 

The  general  powers  and  duties  of  the  Comptroller  are  stated 
in  the  General  Finance  Law,  but  none  of  its  provisions  cover  the 
case  under  consideration.  Whatever  powers  or  duties  that  the 
Comptroller  may  have  in  connection  with  these  bonds  are  speci- 
fied in  the  statute,  and  no  others.  The  bonds  are  required  to  be 
given,  not  for  the  protection  of  the  State  to  be  released  by  its 
officer  or  authorized  agent,  but  for  the  protection  of  the  persons 
doing  business  with  the  principal. 
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In  the  specific  case  which  you  cite,  you  state  that  the  principal 
has  discontinued  doing  business  and,  therefore,  desires  to  secure 
the  release  of  his  surety.  In  my  judgment,  the  Comptroller  lias 
no  right  or  authority  to  grant  any  such  release  even  from  future 
liability.  The  only  acts  to  be  performed  by  the  Comptroller 
under  this  law  are  the  approval  of  the  bonds  and  the  keeping  of 
the  records  as  above  mentioned.  He  is  not  the  representative  of 
the  obligees  and  no  act  of  his  can  release  the  surety  unless  it  is 
so  specifically  provided  by  the  statute.  The  Legislature  has  de- 
termined that  these  bonds  shall  be  required  and  that  branch  of 
the  State  government  alone  has  the  right  to  say  how  and  when 
they  shall  be  released.  As  it  has  refrained  from  providing  the 
conditions  upon  which  they  may  be  discharged,  it  is  my  opinion 
that  the  Comptroller  has  no  authority  to  grant  a  release,  and  any 
such  act  on  his  part  would  amount  to  nothing. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  Homey-General. 


Tax  Law  —  Section  270  —  Stock  Transfer  Tax. 
Sale  of  registered  stock  by  corporations  and  intermediary  trans- 
fer of  same   to  purchaser.     Statute  imposes   tax  on  every 
delivery  or  transfer. 
(See  opinion  May  27,   1005,  page  430  report;  opinion  July  1, 
1907,  page  298  report.) 

STATE  OF  NEW  YORK, 

Attorney-Generates  Office, 

Albany,  December  1,  1909. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  27th  ult,  in  which  you  ask 
my  opinion  as  to  the  taxability  of  intermediary  transfers  of  stock, 
made  necessary  under  the  rules  of  the  Xew  York  Stock  Exchange. 
It  appears  from  your  communication  and  from  the  letter  of  Mr. 
Evans,  president  of  the  Continental  Insurance  Company,  therein 
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inclosed,  that  under  the  rules  of  the  New  York  Stock  Exchange 
(rule  6  of  the  rules  for  delivery)  a  corporation  or  institution 
which  sells  stock  registered  in  its  own  name  is  required  to  make 
an  intermediate  transfer  of  this  stock  to  the  name  of  some  indi- 
vidual or  firm  in  order  to  make  delivery  to  the  purchaser.  For 
convenience  this  extra  transfer  is  usually  made  to  the  name  of  the 
firm  of  brokers  which  is  handling  the  sale.  Mr.  Evans  states 
that  many  transfer  offices,  recognizing  the  fact  that  no  change  of 
ownership  is  involved,  require  no  stock  transfer  stamps  to  be 
affixed  upon  such  transfers,  being  content  to  receive  a  guarantee 
that  the  transfer  does  not  represent  a  sale.  He  also  states  that 
certain  other  offices  refuse  to  make  the  intermediate  transfer 
unless  this  stock  tax  is  paid.  As  he  points  out,  this  involves  a 
double  transfer  tax  on  a  single  sale.  He  calls  your  attention  to 
the  fact  that  this  intermediate  transfer  involves  no  sale,  agree- 
ment or  memorandum  of  sale,  and  states  that  in  his  opinion  the 
whole  irjent  of  the  Transfer  Tax  Law  seems  to  be  to  cover  only 
sales,  direct  or  indirect. 

I  further  note  from  your  communication  that  it  has  been  the 
custom  of  your  department  in  the  past  to  answer  similar  inquiries 
by  stating  in  substance,  that  if  the  transfer  is  made  under  the 
rules  of  the  Stock  Exchange  and  solely  for  the  purpose  of  making 
delivery  to  the  actual  purchaser,  and  if  a  certificate  is  presented 
to  the  transfer  office  showing  that  the  transfer  has  been  made  in 
this  way,  only  one  tax  need  be  paid  on  the  entire  transaction. 

Section  270  of  the  Tax  Law  and  chapter  241  of  the  Laws  of 
1905,  impose  this  tax 

"  on  all  sales,  or  agreements  to  sell,  or  memoranda  of 
sales,  or  deliveries,  or  transfers,  of  shares  or  certificates  of 
stock,  in  any  domestic  or  foreign  association,  company  or  cor- 
poration, made  after  the  first  day  of  June,  nineteen  hundred 
and  five,  whether  made  upon  or  shown  by  the  books  of  the 
association,  company  or  corporation,  or  by  any  assignment  in 
blank,  or  by  any  delivery,  or  by  any  paper  or  agreement  or 
memorandum  or  other  evidence  of  transfer  or  sale  ivhether 
entitling  the  holder  in  any  manner  to  the  benefit  of  such 
stock,  or  to  secure  the  future  payment  of  money  or  the  future 
transfer  of  any  stoclc" 
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It  is  my  opinion,  from  an  examination  of  the  foregoing  lan- 
guage that  the  statute  must  be  held  to  impose  a  tax  on  every 
transfer,  whether  intermediate  or  final.  It  is  clear  that  the  tax 
is  not  limited  to  sales  of  stock  and  it  is  difficult  to  see  how  the 
language  employed  could  have  been  broader  than  it  is.  More- 
over, it  seems  to  me  that  a  contrary  interpretation  would  afford  a 
dangerous  precedent  and  in  every  case  the  imposition  of  the  tax 
would  depend  upon  the  intent  of  the  parties  rather  than  upon  the 
physical  act  of  transfer.  In  other  words,  the  taxing  officers  would 
be  dependent  upon  a  certificate  of  an  interested  party  rather  than 
upon  a  physical  act  in  determining  whether  or  not  to  impose  the 
tax.  In  my  judgment  the  language  of  the  statute  does  not  per- 
mit of  such  an  interpretation  and  every  delivery  or  transfer  is 
subject  to  the  tax,  even  if  more  than  one  is  necessary  to  effectuate 
a  single  transaction  of  sale. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


.  -  Tax  Law  —  Section  182  —  Franchise  tax. 

Taxation  Kenmore  Electric  Land  Company.  Whether  upon 
expiration  of  charter  by  limitation  in  1900,  the  directors  as 
trustees,  under  section  35  General  Corporations  Law,  are 
liable  for  corporate  franchise. 

STATE  OF  NEW  YORK, 

Attorney-General's  Offick, 

Albany,  December  10,  1909. 

Hon.  Clark  Williams,  Stale  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. — Yours  of  the  30th  ultimo  received  in  relation  to  the 
taxation  of  the  Kenmore  Electric  Land  Company,  with  inclosed 
letter  of  Mr.  Perry  E.  Wurst  of  Buffalo,  X.  Y. ;  also,  your  letter 
of  the  10th  inst  in  which  you  state  that  the  taxes  involved  are  cor- 
porate franchise  taxes  under  section  182  of  the  Tax  Law. 
13 
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Mr.  Wurst  states  in  his  letter  that  he  has  been  recently  elected  a 
trustee  of  the  said  company  as  well  as  its  secretary  and  treasurer. 
He  further  states  that  the  charter  of  the  corporation  expired  by 
limitation  in  1900.  You  ask  whether  or  not  a  corporation  so  sit- 
uated is  taxable. 

I  have  obtained  from,  the  office  of  the  Secretary  of  State  a  copy 
of  the  articles  of  incorporation  of  the  Kenmore  Electric  Land 
Company,  which  I  inclose  herewith.  From  those  articles  it 
appears  that  the  said  company  was  organized  "  to  continue  in 
existence  for  a  term  of  ten  years  from  the  15th  day  of  November, 
1890."  By  this  limitation  in  the  articles,  ten  years  from  the  said 
date,  there  having  been  no  extension  of  corporate  existence  ob- 
tained, the  Kenmore  Electric  Land  Company  was  ipso  facto  dis- 
solved and  no  judicial  determination  of  that  fact  was  necessary. 
For  all  intents  and  purposes  it  is  legally  dead.  (Sturges  v. 
Vanderbilt,  73  N.  Y.  390.) 

Upon  such  dissolution  by  section  35  of  the  General  Corpora- 
tion Law  the  directors  of  said  corporation  became  the  "  trustees 
of  its  creditors,  stockholders  or  members,"  with  "  full  power  to 
settle  its  affairs,  collect  and  pay  outstanding  debts  and  divide 
among  persons  entitled  thereto  the  money  and  other  property  re- 
maining after  payment  of  debts  and  necessary  expenses." 

Being  legally  dead,  the  corporation  is  of  course  no  longer  tax- 
able, but  the  question  still  remains  whether  the  directors  acting 
as  trustees  are  liable  for  any  corporate  franchise  taxes.  If,  pur- 
suant to  their  duties  under  section  35,  they  are  exercising  the 
franchises  of  the  defunct  corporation,  then  in  my  opinion  they 
are  liable  to  a  corporate  franchise  tax  just  as  the  corporation 
would  have  been.  The  trustees  under  section  35  are  analogous 
to  receivers  and  the  courts  of  this  State  have  held  that  receivers 
are  liable  for  taxefs  on  the  exercise  of  corporate  franchises. 
(Central  Trust  Co.  v.  Railway  Co.,  110  N".  Y.  250.)  However, 
if  the  trustees  in  the  execution  of  their  duties  under  section  35 
do  not  exercise  any  of  the  franchises  of  the  defunct  corporation, 
then  of  course  they  are  not  liable  to  taxation. 
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The  purposes  for  which  the  Kenmore  Electric  Land  Company 
was  incorporated  are  stated  in  the  certificate  of  incorporation  as 
follows:  I   ;    ■ 

"  For  the  purchase  of  land  and  real  property ;  laying  out 
and  subdividing  the  same  into  building  lots  or  villa  plots, 
and  maintaining,  improving  and  selling  the  same." 

Whether,  pursuant  to  their  duties  under  section  35,  the  trustees 
are  exercising  any  of  these  corporate  franchises  is  a  question  of 
fact  to  be  determined  by  you ;  for  it  is  hardly  a  question  that  can 
te  decided  on  the  ex  parte  statements  of  interested  parties. 
Yours  respectfully, 

EDWARD  E.  O'MALLEY, 

A  ttorney-General. 


Hudson-Fulton  Commission. 

Prohibition  in  section  5,  chapter  325,  Laws  of  1906,  regarding 
.    members  of  Commission  receiving  Compensation  for  services 
rendered.     Statute  does  not  contemplate  payment  to  member 
for  delivery  of  an  address  in  the  city  of  Albany. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  20,  1909. 
Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  9th  inst,  in  which  you 
ask  my  opinion  as  to  the  payment  of  the  bill  rendered  the  Hudson- 
Fulton  Commission  for  moneys  paid  for  the  delivery  of  an  ad- 
dress in  this  city  at  the  time  of  the  Hudson-Fulton  celebration. 
It  appears  that  this  address  was  delivered  by  a  member  of  the 
Commission,  and  that  section  5,  chapter  325,  Laws  of  1906,  which 
appropriated  the  money  for  this  celebration,  provides  in  part: 

"  None  of  the  trustees  or  members  of  said  commission, 
except  one  or  more  assistants  to  the  secretary,  shall  receive 
any  compensation  for  services,  nor  shall  any  of  them  be  pecun- 
iarily interested  directly  or  indirectly  in  any  contract  relat- 
ing to  the  affairs  of  said  commission;  " 
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I  have  given  this  question  very  careful  consideration.  The  sec- 
tion of  the  statute  quoted  contains  two  prohibitions.  It  prohibits 
members  of  the  commission  from  receiving  any  compensation  for 
services  rendered,  and  also  prohibits  them  from  being  pecuniarily 
interested  in  any  contract  relating  to  the  affairs  of  the  commis- 
sion. Whether  or  not  the  socalled  honorarium  paid  for  the  de- 
livery of  this  address  constitutes  compensation  for  services,  it  is 
unnecessary  to  consider,  because  it  certainly,  in  my  opinion,  con- 
stitutes a  pecuniary  interest  in  the  contract  for  the  rendering  of 
the  address.  It  is  therefore  unnecessary  for  me  to  determine 
whether  or  not  the  rendering  of  such  address  was  such  a  service 
as  falls  within  the  inhibition  of  the  statute.  In  any  event,  I  can- 
not discover  any  way  in  which  the  statute  would  permit  the  pay- 
ment of  this  sum  to  a  member  of  the  commission.  I  am  therefore 
compelled  to  advise  you  that  the  payment  cannot  properly  be 
made. 

Yours  respectfully 

EDWARD  R.  O'MALLEY, 
(  *  Attorney-General. 


OPINIONS  RENDERED  THE  STATE  TREASURER. 


State  Treasurer  —  State  Finance  Law  —  Section  8. 

Banks  designated  for  deposit  of  State  moneys  must  file  bond  with 

State  Treasurer. 


STATE  OF  NEW  YORK, 

Attorney-Generai/s  Office, 

Albany,  January  18,  1909. 
Hon.  Thomas  B.  Dunn,  State  Treasurer,  Albany,  N.  Y.: 

Dear  Sir. — Answering  your  inquiry  of  January  13,  1909,  as 
to  whether  bonds  given  by  depositories  of  general  State  funds 
shall  be  filed  in  your  office  or  in  the  office  of  the  Comptroller,  I 
beg  to  advise  you  as  follows : 
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Section  8  of  the  Finance  Law  (chapter  X,  General  Laws,  arti- 
cle 1,  section  8)  says: 

"  Banks  designated  for  deposit  of  state  money  under  the 
provisions  of  this  section  (meaning  general  State  funds) 
shall,  before  such  deposits  are  made,  severally  execute  and 
file  with  the  treasurer  a  bond  to  the  State,     *     *     *." 

Therefore,  I  am  of  the  opinion  that  these  bonds  guaranteeing 
deposits  of  these  funds  should  be  filed  with  the  Treasurer. 

The  provisions  of  section  6  of  this  law  refers  to  securities  and* 
evidences  of  indebtedness  owned  by  the  State,  and  section  10,  re- 
quiring certain  bonds  securing  certain  deposits  to  be  filed  with  the 
Comptroller,  refers  to  bonds  securing  deposits  made  by  State  offi- 
cers other  than  the  Treasurer. 

Very  respectfully  yours, 

EDWAKD  R  O'MALLEY, 

Attorney-General. 


State  Treasurer  —  State  Finance  Law. 
Liability  of  State  Treasurer  on  account  of  funds  in  his  keeping, 
or  placed  in  duly  designated  depositories.     General  obliga- 
tions and  requirements  as  Treasurer. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  25,   1909. 
Hon.  Thomas  B.  Dunn,  State  Treasurer,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter,  dated  January  2,  1909,  asking  six  questions  in  relation  to 
your  duties,  rights  and  liabilities  as  State  Treasurer.  In  answer 
to  these  questions  I  herewith  submit  the  following: 

(1)  "  Is  the 'State  Treasurer  personally  liable  for  loss  of 
State  funds  by  reason  of  the  failure  of  banks,  duly  desig- 
nated as  depositories,  in  which  State  funds  have  been  duly 
deposited?" 
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So  far  as  I  am  able  to  discover,  the  courts  of  this  State  have 
not  passed  directly  upon  the  question  of  the  liability  of  the  State 
Treasurer  on  account  of  funds  placed  in  duly  designated  de- 
positories. 

In  the  case  of  Tillinghast  v.  Merrill,  151  X.  Y.  142,  the  Court 
of  Appeals,  in  a  decision  very  widely  followed  in  all  courts  where 
the  question  has  arisen,  has  held  that  public  officers,  having  the 
custody  or  control  of  public  moneys,  are  ex  virtute  officii,  insurers 
of  the  same,  and  are  liable  for  the  loss  thereof,  although  without 
their  fault  or  negligence.  Under  this  rule  of  strict  liability  which 
requires  a  public  official  to  assume  the  risk  of  all  loss,  the  duty 
is  imposed  upon  him  to  account,  as  a  debtor,  for  the  funds  in  his 
custody.  This'  rule  was  laid  down  upon  the  ground  of  public 
policy,  it  being  held  that  it  was  wiser  to  subject  the  custodian  of 
public  moneys  to  the  strictest  liability,  rather  than  open  the  door 
for  the  perpetration  of  fraud. 

This  decision  of  Tillinghast  v.  Merrill,  and  other  decisions  to 
the  same  effect,  declare  the  common  law  rule  of  strict  liability. 
The  effect  of  the  statutes,  limiting  the  powers  of  the  Treasurer 
and  prescribing  in  such  particular  terms  the  exact  requirements 
placed  upon  the  Treasurer,  is  to  create  and  establish  a  rule  of 
liability  on  the  part  of  the  Treasurer  different  from  the  common 
law  rule.  The  strict  liability  rule  is  applicable  to  officials  who 
have  complete,  or  practically  complete,  control  of  public  funds, 
and  who  are  not  under  statutory  restriction  and  directions  con- 
cerning the  deposit  and  custody  of  public  moneys.  Where  such 
restriction  and  directions  are  laid  down  by  statute,  there  is  estab- 
lished another  rule  under  which  the  liability  corresponds  to  the 
requirements  of  the  statutes.  This  latter  is  the  case  of  the  State 
Treasurer. 

The  obligations  and  requirements  in  respect  to  the  control  of 
State  funds  are  stated  in  chapter  X  of  General  Laws,  article  1, 
sections  5  and  8  (State  Finance  Law).     Section  8  says: 

"  The  state  treasurer  shall  deposit  all  moneys  received  by 
him  on  account  of  the  state,  except  such  as  belong  to  the 
canal  fund,  within  three  days  after  receiving  the  same,  in 
such  banks  in  the  cities  of  the  state,  as  in  the  opinion  of  the 
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comptroller  and  treasurer  are  secure  and  pay  the  highest  rate 
of  interest  to  the  state  for  such  deposits.  *  *  *  The 
treasurer  shall  not  draw  any  moneys  from  such  banks  unless 
by  checks  subscribed  by  him  as  treasurer  and  countersigned 
by  the  comptroller,  unless  otherwise  provided  bv  law.  No 
moneys  shall  be  paid  by  any  such  bank  out  of  any  such  de- 
posit except  upon  such  checks.  *  *  *  Hanks  designated 
for  the  deposit  of  state  moneys  under  the  provisions  of  this 
section  shall  before  dc|>osits  are  made  severally  execute  and 
file  with  the  treasurer  a  bond  to  the  state  *  *  *  for  the 
safe  keeping  and  prompt  payment  of  such  moneys    *    *    *." 

All  these  restrictions  and  express  directions  contained  in  the 
statutes  are  the  provisions  of  law  establishing  the  liability  of  the 
State  Treasurer.  By  these  statutes  his  duties  and  obligations  are 
definitely  defined  and  such  obligations  and  liabilities  which  would 
otherwise  be  placed  upon  him,  in  the  absence  of  the  statutes  the 
common-law  rule  applicable  to  public  officers  whose  duties  as  to 
the  control  and  custody  of  public  funds  are  not  prescribed  by 
statute. 

The  rules  which  effect  liability,  as  laid  down  in  the  Tilling- 
hast  case,  imposes  upon  the  public  official  the  duty  to  account  for 
the  funds  in  his  custody  as  a  debtor  to  the  people.  He  is  made 
the  guarantor  of  these  funds.  The  statutory  requirements  as  to 
the  State  Treasurer  make  the  banks  of  deposit  the  debtors  to  the 
State.  The  rule  holding  the  official  strictly  liable  as  a  debtor  im- 
]>orts  an  ownership  or  title  in  such  official  of  the  funds  in  his 
control.    Such  is  not  the  case  of  the  State  Treasurer. 

By  the  terms  of  the  statutes  there  is  clearly  no  ownership  of 
these  funds  or  title  to  them  on  the  part  of  the  Treasurer.  What- 
ever ownership  of  or  title  to  these  funds  and  consequent  strict 
liability  for,  the  State  Treasurer  might  have  by  operation  of 
common  law,  is  changed  by  the  statutes  which  make  him,  not 
the  owner  of  the  State  funds  and  the  insurer  and  guarantor  of 
them,  liable  to  account  as  a  debtor,  but  the  officer  of  the  State 
whose  duty  it  is  to  see  that  these  funds  are  placed  in  the  banks 
of  deposit  which  banks  unquestionably  are  liable  to  strict  account 
and  are  the  debtors  of  the  State  and  guarantors  of  the  funds  de- 
posited in  them. 
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It  is  almost  beyond  belief  that  the  Legislature  intended  that 
the  State  should  look  to  the  State  Treasurer  as  a  debtor  and  guar- 
antor to  the  State  to  the  extent  of  twenty  or  thirty  millions  making 
up  the  State  funds,  and  at  the  same  time  exact  from  him  a  bond 
to  the  extent  of  only  fifty  thousand  dollars.  It  is  the  clear  intent 
of  these  statutes  to  change  the  relation  of  the  Treasurer  as  a 
debtor  for  the  State  funds  and  to  make  him,  not  the  owner  of 
them,  but  to  require  him  to  deposit  them  at  once  in  the  designated 
depositories. 

I  do  not  find  this  question  passed  on  directly  (and  definitely) 
by  the  courts  of  this  State,  but  in  other  jurisdictions  it  has  been 
held  that  a  public  official  is  usually,  if  not  always,  protected  from 
liability  if  he  deposits  the  funds  in  any  particular  place  author- 
ized or  directed  by  law  in  which  to  make  such  deposits. 

Perley  v.  County  of  Muskegon,  15  Mich.  132. 

In  the  last  cited  case,  the  Supreme  Court  (court  of  last  resort) 
of  Michigan,  in  discussing  this  question,  makes  reference  to  the 
Michigan  statutes  governing  deposits  of  State  funds  which  are 
practically  the  same  as  our  statutes.  The  distinction  is  there 
clearly  drawn,  on  the  one  hand,  between  public  funds,  required 
to  be  deposited  and  subject  to  some  control  other  than  that  of 
the  officer  depositing  them ;  and,  on  the  other  hand,  public  funds 
deposited  by  an  officer  in  his  own  name  and  subject  to  his  own  de- 
mands. In  the  former  case,  such  as  pertains  to  the  State  Treas- 
urer, there  is  no  State  money  on  deposit  in  these  depositories, 
the  title  to  which  passes  to  the  Treasurer  individually.  If  there 
was  such  money  he  would  be  held  to  the  rule  of  strict  liability 
as  a  debtor  and  guarantor.  All  of  these  funds  being  to  some  con- 
siderable extent  under  the  control  of  the  State  itself,  independent 
of  the  Treasurer,  by  reason  of  the  requirement  of  the  Comptrol- 
ler's countersignature  on  checks,  and  security  being  required,  the 
title  remains  in  the  State,  the  banks  and  not  the  Treasurer  are 
liable  for  them  and  the  Treasurer's  liability  ceases  upon  his 
proper  compliance  with  the  statutes.  (See  opinion  of  Attorney- 
General  Cunneen,  under  date  of  January  30,  1903,  now  on  file  in 
your  office.) 
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Therefore,  I  am  of  the  opinion  that  the  State  Treasurer,  while 
he  is  liable  for  all  funds  in  his  hands,  is  not  liable  for  those  funds 
properly  placed  in  duly  designated  depositories  which  have  given 
the  required  security  and  performed  the  conditions  required  by 
law. 

(2)  "If,  through  collusion  between  employees,  in  the 
Comptroller's  office  and  the  Treasurer's  office,  loss  of  State 
funds  occurs,  either  by  defalcation  or  otherwise,  would  the 
Treasurer  be  personally  liable  for  said  loss  ?  " 

Upon  the  authority  of  Tillinghast  v.  Merrill,  above  referred  to, 
it  has  been  definitely  decided  that  public  officers  are  strictly  liable, 
in  any  event,  save  only  the  act  of  God  or  the  public  enemy,  for  all 
funds  in  his  hands  and  under  his  control.  I  believe  this  principle 
applies  to  the  State  Treasurer  in  regard  to  all  moneys  in  his  hands 
from  the  time  it  is  paid  to  him  until  he  either  deposits  it  or  dis- 
burses it  or  accounts  for  it  according  to  law ;  and  that  his  liability 
includes  liability  for  the  acts  of  his  employees. 

Chittenden  v.  Wurster,  152  K  Y.  345. 

(3)  "  Should  state  funds  intrusted  to  an  employee  of  the 
Treasurer's  office  for  deposit,  be  lost  in  transit  either  by  de- 
falcation or  robbery,  is  Treasurer  liable  ?  " 

The  answer  to  this  is  included  in  my  statement  upon  the  fore- 
going second  proposition. 

(4)  "  Would  the  Treasurer  be  liable  for  any  loss  that 
might  occur  connected  with  a  bank  failure,  resulting  in  a 
loss  to  the  State,  if  the  deposit  in  the  bank  exceeded  the 
amount  of  security  given  to  secure  such  deposits  ?  " 

By  referring  to  section  8  of  the  Finance  Law,  above  quoted,  it 
will  be  seen  that, 

"  The  state  treasurer  shall  deposit  all  moneys  *  *  *  in 
such  banks  in  the  cities  of  the  state,  as  in  the  opinion  of  the 
comptroller  and  treasurer  are  secure  and  pay  the  highest  rate 
of  interest  to  the  state  for  such  deposits." 


Digit 


zed  by  G00gle 


304  Report  of  the  Attorney-General. 

And  further: 

"  Banks  designated  for  deposits  *  *  *  shall,  before 
deposits  are  made,  severally  execute  and  file  with  the  treas- 
urer a  bond  to  the  state  in  such  form  and  with  such  surety 
or  sureties  for  such  sum  as  may  be  prescribed  and  approved 
by  the  treasurer  and  comptroller    *    *     *." 

Tf  the  statute  had  intended  the  Treasurer  and  Comptroller  to 
require  a  bond  equal  to,  or  in  excess  of  the  deposit,  it  would  have 
so  stated.  Inasmuch  as  the  law  allows  the  Treasurer  and  Comp- 
troller to  fix  the  amount  of  the  bond,  neither  of  them  personally 
can  be  liable  for  exercising  the  power  and  duty  imposed,  unless 
negligence  or  malfeasance  occurs. 

(5)  "  Taking  into  consideration  the  fact  that  the  Treas- 
urer is  required  to  deposit  moneys  under  certain  rules,  in 
designated  depositories,  and  those  moneys  are  protected  by 
surety  bond  as  required  by  law,  has  the  Treasurer  any  per- 
sonal liability  for  the  loss  of  those  funds  ?  " 

This  is  substantially  the  same  as  the  first  question  you  ask. 

(6)  "  Has  the  Treasurer  any  liability  connected  with  the 
canal  fund  ?  If  so,  is  it  obligatory  upon  the  canal  board  to 
exact  security  bond  covering  deposits  of  canal  funds,  and  if 
so,  who  is  custodian  of  said  bonds  ? " 

Section  61  of  the  Finance  Law  says: 

"The  canal  fund  and  the  canal  debt  sinking  fund  shall 
continue  to  be  superintended  and  managed  by  the  commis- 
sioners of  the  canal  fund  *  *  *.  They  may  require  se- 
curity for  the  deposit  of  such  moneys  by  surety  undertaking 
or  a  deposit  of  bonds  *  *  *  as  is  provided  by  section 
eight  of  article  one  of  the  finance  law  from  depositories  of 
other  state  moneys." 

The  law  expressly  gives  the  control  of  this  fund  to  the  commis- 
sioners, but  the  Treasurer  would  be  liable  for  any  such  fund  ac- 
tually in  his  hands,  or  in  his  control.    The  requirement  of  a  bond 
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to  secure  deposits  of  canal  funds  is  not  obligatory  but  discre- 
tionary with  the  commissioners,  but  if  a  bond  is  given  it  must  be 
deposited  with  the  Treasurer. 

Turning  to  section  8,  the  provisions  of  which  are, applicable  to 
bonds  required  to  secure  canal  funds  as  stated  in  section  62,  we 
find  that  the  bonds  given  by  the  depositories  are  required  to  be 
filed  "  with  the  Treasurer/' 

Trusting  that  the  above  fulfy  answers  your  inquiries,  I  am, 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


State  Finance  Law  —  Section   8  —  Banks  for  Deposit  of  State 

Moneys. 

Whether  State  Treasurer  may  accept  from  depositories  of  State 
moneys  bonds  executed  by  personal  sureties  secured  by  de- 
posit of  collateral  and  approved  by  the  State  Treasurer  and 
Comptroller. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  16,  1909. 
Hon.  T.  B.  Dunn,  State  Treasurer,  Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
March  4,  1909,  asking  my  opinion  as  to  whether  the  State  Treas- 
urer may  accept  bonds  and  other  evidences  of  indebtedness,  which 
are  legal  investments,  as  collateral  security  for  personal  bonds- 
given  to  secure  deposits  of  State  funds,  in  case  the  personal  bonds 
and  collateral  security  are  approved  by  the  Treasurer  and  Comp- 
troller. 

Article  1,  section  8  of  the  State  Finance  Law  (chapter  56,  sec- 
tion 8,  Consolidated  LawTs)  states  "  Banks  designated  for  the 
deposit  of  state  moneys  under  the  provisions  of  this  section,  shall, 
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before  deposits  are  made,  severally  execute  and  file  with  the 
treasurer  a  bond  to  the  state  in  such  form  and  with  such  surety 
or  sureties  for  such  sum  as  may  be  prescribed  and  approved  by 
the  treasurer  and  comptroller,  for  the  safe  keeping  and  prompt 
payment  of  such  moneys  on  legal  demand  therefor  with  interest 
at  the  rate  agreed  upon,  or  may  in  lieu  of  such  surety  bond  de- 
posit with  the  comptroller  outstanding  unmatured  bonds  issued 
by  the  state  of  New  York  for  which  the  treasurer  and  comptroller 
shall  deliver  a  certificate  of  deposit  containing  the  conditions  of 
said  surety  bond." 

This  statute  allows  either  the  filing  of  a  bond  with  sureties 
to  be  approved  by  the  Treasurer  and  Comptroller  or,  in  lieu 
thereof,  the  deposit  of  unmatured  State  bonds.  There  is  nothing 
in  the  statute  forbidding  the  acceptance  of  personal  bonds.  The 
Treasurer  and  Comptroller  have  authority  to  approve  bonds  exe- 
cuted by  personal  sureties  and  it  seems  clear  to  me  that  they  have 
authority,  before  approving  such  bonds,  to  require  additional 
security  by  way  of  the  deposit  of  collateral. 

Therefore,  I  am  of  the  opinion  that  bonds  executed  by  personal 
sureties  and  secured  by  the  deposit  of  collateral  satisfactory  to 
the  Treasurer  and  Comptroller,  may  be  accepted  from  depositories 
of  State  funds. 

Yours  very  truly, 

EDWARD  R.  O'M ALLEY, 

Attorney-General. 


State  Finance  Law  —  Sections  2,  3,  4,  5,  8  —  Salaries  of  State 

Employees. 

The  State  Comptroller  and  State  Treasurer  are  the  fiscal  officers 
of  the  State.  Their  duties  are  specifically  defined  as  regards 
the  State's  finances,  and  they  may  not  create  a  division  of 
the  State  funds  by  directing  the  payment  of  salaries  through 
heads  of  departments. 
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STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  September  24,  1909, 
Hon.  Thomas  B.  Dunn,  State  Treasurer,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  letter 
requesting  my  opinion  concerning  the  proposed  plan  of  payment 
of  salaries  in  the  various  State  departments. 

Your  letter  states  that  it  is  proposed  that  the  Comptroller  issue 
warrants  and  the  Treasurer  draw  checks  payable  to  the  head  of 
each  department  or  branch  of  the  public  service  separately,  for 
an  amount  equal  to  the  aggregate  salaries  of  the  various  persons 
employed  in  the  respective  departments,  and  that  these  sums  be 
distributed  by  the  head  of  each  department  to  the  various  officers 
and  employees  in  his  department  according  to  the  salary  due  each 
one.  Under  this  method  the  head  of  each  department  will  then 
be  obliged  to  deposit  this  check  in  some  bank  and  be  responsible 
for  its  safe  keeping,  and  draw  checks  for  the  monthly  pay  of 
each  officer  or  person  employed  in  his  department.  The  proposed 
plan  contemplates  placing  upon  the  heads  of  the  various  depart- 
ments duties  and  responsibilities  which  have  heretofore  been  per- 
formed by  the  fiscal  officers  of  the  State. 

The  State  Finance  Law  (§4),  provides  that  it  is  the  duty  of 
the  Comptroller  to  superintend  the  fiscal  concerns  of  this  State, 
keep,  audit  and  state  all  accounts  in  which  the  State  is  inter- 
ested, and  keep  accurate  and  proper  books,  showing  their  con- 
ditions at  all  times,  and,  among  other  things,  to  draw  warrants 
on  the  treasury  for  the  payment  of  the  moneys  directed  by  law 
to  be  paid  out  of  the  treasury,  but  no  such  warrant  shall  be  drawn 
unless  authorized  by  law,  and  every  such  warrant  shall  refer  to 
the  law  under  which  it  is  drawn. 

The  Appropriation  Act,  -which  is  the  law  referred  to  on  the 
Comptroller's  warrants  as  authorizing  the  payments  of  salaries 
to  State  officers  and  employees,  states: 

"  The  several  amounts  in  this  act  are  hereby  appropriated 
and  authorized  to  be  paid  from  the  several  funds  indicated, 
to  the  respective  officers,  etc.     *     *  *  *." 
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which  would  seem  to  contemplate  that  the  warrants  shall  be  drawn 
and  the  various  sums  paid  to  the  persons  to  whom  the  Stats  is 
indebted  for  services  rendered  in  fulfilling  the  duties  of  the  sev- 
eral offices  specified. 

Furthermore,  the  Appropriation  Act  states: 

"  §  2.  The  several  amounts  herein  appropriated  shall  be 
paid  by  the  treasurer  from  the  respective  sums  as  specified, 
pursuant  to  the  requirements  of  the  state  finance  law   *   *   *." 

Various  requirements  of  the  State  Finance  Law,  in  addition 
to  those  above  referred  to,  applicable  to  the  question,  are  as 
follows : 

"  §  3.  Duties  of  treasurer.  The  treasurer  shall  receive 
all  moneys  paid  into  the  treasury  of  the  state,  pay  all  war- 
rants drawn  by  the  comptroller  on  the  treasury,  make  no 
payment  out  of  the  treasury  except  on  the  warrant  of  the 
comptroller,  unless  otherwise  provided  by  law     *     *     *." 

"  §  5.  Treasurer's  checks  and  accounts.  The  comptroller 
shall  keep  an  account  between  the  state  and  the  treasurer, 
and  therein  charge  the  treasurer  with  the  balance  in  the 
treasury  when  he  came  into  office,  and  with  all  moneys  re- 
ceived by  him,  and  credit  him  with  all  warrants  drawn  on 
and  paid  by  him.  *  *  *  He  shall  procure  from  the 
books  of  the  banks  in  which  the  treasurer  makes  his  deposits, 
monthly  statements  of  the  moneys  received  and  paid  out  of 
the  same  on  account  of  the  treasurer.  On  the  first  Tuesday 
of  every  month,  or  oftener  if  he  deem  it  necessary,  he  shall 
carefully  examine  the  accounts  of  the  debits  and  credits  in 
the  bankbooks  kept  by  the  treasurer.  If  he  discovers  any 
irregularity  or  deficiency  therein,  he  shall  unless  rectified  or 
explained  to  his  satisfaction,  forthwith  report  the  same  to 
the  governor." 

"  §  8.  Deposit  in  banks.  The  state  treasurer  shall  deposit 
all  moneys  received  by  him  on  account  of  the  state,  except 
such  as  belong  to  the  canal  fund,  within  three  clays  after 
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receiving  the  same,  in  such  banks  in  the  cities  of  the  state, 
as  in  the  opinion  of  the  comptroller  and  treasurer  are  secure 
and  pay  the  highest  rate  of  interest  to  the  state  for  such  de- 
posits. The  moneys  so  deposited  shall  be  placed  to  the  ac- 
count of  the  treasurer.  He  shall  keep  a  bank-book  in  which 
shall  be  entered  his  account  of  deposit  in  and  moneys  drawn 
from  the  banks  in  which  deposits  are  made  by  him,  which 
he  shall  exhibit  to  the  comptroller  for  his  inspection  on  the 
first  Tuesday  of  every  month  and  oftener  if  required.  The 
treasurer  shall  not  draw  any  moneys  from  such  banks  unless 
by  checks  subscribed  by  him  as  treasurer  and  countersigned 
by    the    comptroller,    unless    otherwise    provided    by    law 


It  will  be  seen  by  an  examination  of  the  above  statutes  that 
the  duties  of  the  Comptroller  and  Treasurer  are  very  specifically 
defined.  Moneys  of  the  State  are  to  be  received  by  the  treasurer, 
deposited  in  banks  duly  designated  as  State  depositories,  charged 
to  the  Treasurer  on  the  books  of  the  Comptroller  and  only  drawn 
by  the  Treasurer  upon  the  warrant  of  the  Comptroller.  The 
Treasurer  is  the  lawful  custodian  of  the  State's  funds,  which 
can  be  disbursed  only  on  the  Comptroller's  warrants,  which  must 
refer  to  and  be  in  accordance  with  the  law  authorizing  the  pay- 
ments they  call  for.  The  State's  money,  wherever  it  is  deposited, 
must  be  in  a  duly  designated  bank  and  the  bank  should  give 
security  for  its  safe  ke3ping.  The  duties  of  the  Comptroller 
require  him  to  keep,  audit  and  state  all  accounts  in  which  the 
State  is  interested.  He  is  the  final  auditor  and  is  primarily 
charged  with  keeping  an  accurate  record  of  the  State's  finances. 
Unless  the  State's  money  remains  in  the  control  of  the  Treasurer 
until  it  is  properly  disbursed  this  duty  cannot  be  performed. 
Under  the  proposed  method  of  payment  of  all  salaries  to  heads  of 
departments,  the  Comptroller  will  have  no  knowledge  of  or  way 
of  ascertaining  whether  the  various  salaries  are  settled  and  paid 
or  what  condition  the  various  bank  "accounts  of  the  heads  of  de- 
partments are  in  at  any  time. 
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It  is  almost  a  universal  rule  in  State  and  municipal  govern- 
ment, to  which  our  laws  are  not  an  exception,  that  public  officers 
having  the  control  and  custody  of  public  money  should  give  se- 
curity for  its  safe  keeping.  Many  of  the  heads  of  State  depart- 
ments are  not  required  to  give  a  bond,  and  where  bonds  are 
required  it  is  very  doubtful  whether  such  bond  would  cover  the 
paying  over  to  the  subordinates  salaries  placed  in  the  custody 
of  the  head  of  the  department  by  the  proposed  change.  It  is 
contrary  to  the  theory  of  our  State  Finance  Law  that  funds 
belonging  to  the  State  should  bo  turned  over  to  a  large  number 
of  State  officers  to  be  disbursed  by  them  with  no  check  on  or 
security  for  the  funds,  except  the  personal'  integrity  of  the  per- 
sons handling  them. 

For  example,  the  monthly  pay-roll  of  the  Attorney-General's 
office  for  the  coming  fiscal  year  will  be  about  nine  thousand 
dollars,  which  means  that  the  head  of  this  department  will  be 
responsible  for  more  than  one  hundred  thousand  dollars  a  year,  a 
responsibility  and  a  duty  which  does  not  properly  devolve  upon 
the  Attorney-General,  nor  upon  the  head  of  any  other  State  de- 
partment, except  the  Comptroller  and  the  Treasurer. 

The  contemplated  plan  opens  the  door  at  once  to  a  divided 
responsibility  as  to  the  State's  funds  and  to  all  sorts  of  possible 
confusion.  It  puts  into  the  hands  of  a  department  head  power 
over  his  subordinates  which  the  law  docs  not  contemplate  and 
which  might  lead  to  abuse.  It  places  financial  responsibility 
upon  State  officers  whose  departments  are  not  organized  to  man- 
age it,  and  it  puts  the  money  of  the  State  in  places  of  insecurity 
not  contemplated. 

Furthermore,  it  is  a  generally  accepted  principle  of  govern- 
ment that  each  governmental  department  should  havo  control  and 
authority  over  all  matters  belonging  to  that  department.  The 
fiscal  affairs  of  the  State  should  be  managed  by  the  Comptroller 
and  Treasurer  who  together  constitute  the  fiscal  department.  In 
no  other  way  can  full  responsibility  for  the  conduct  of  the 
State's  business  be  placed.  At  least  a  change  should  not  h* 
attempted  until  the  Legislature  expressly  authorizes  it  and  makes 
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some  provision  for  safeguarding  and  keeping  an  accurate  account 
of  the  money  placed  in  the  custody  of  the  heads  of  the  de- 
partments. 

In  view  of  the  foregoing  considerations  and  the  statutes  re- 
ferred to,  I  am  of  the  opinion  that  the  proposed  arrangement  is 
not  authorized  by  law. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Lien  Law  —  Section  16  —  Contracts  —  Highways. 

Filing  of  assignment  of  moneys  due  upon  contract  for  the  im- 
provement of  the  Angola-Evans  Center  Road,  No.  642. 
Duty  of  Treasurer  to  determine  that  person  to  whom  warrant 
of  Comptroller  issues  is  entitled  to  payment. 

STATE  OF  NEW  YORK, 

Attorney-Generates  Office, 

Albany,  October  5,  1910. 
Hon.  Thomas  B.  Dunn,  State  Treasurer,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  the  24th  ultimo  received  with  in- 
closed assignment  of  Joseph  Dnnphy  to  Francis  H.  Gates  -and 
letter  from  Attorneys  Hitchcock  &  Murphy  of  Syracuse  in  rela- 
tion to  the  same. 

The  assignment  is  an  assignment  by  Joseph  Dunphy  to  Francis 
H.  Gates  of  all  moneys  due  or  to  become  due  upon  the  contract 
for  the  improvement  of  Road  Xo.  642,  Angola-Evans  Center,  etc. 

J  understand  your  inquiry  in  relation  to  the  said  assignment  to 
be  first,  whether  you  are  obliged  to  file  the  said  assignment,  and 
second,  what  duties  devolve  upon  you  by  reason  of  your  filing  it. 

This  assignment  iK  no  doubt  filed  with  you  pursuant  to  section 


Digit 


zed  by  G00gle 


402  Report  of  the  Attorney-General. 

16  of  the  Lien  Law,  being  chapter  33  of  the  Consolidated  Laws, 
which  section  provides,  among  other  things,  that: 

"  No  assignment  of  a  contract  for  the  performance  of 
*  labor  or  the  furnishing  of  materials  for  public  improvement, 
or  of  the  money,  or  any  part  thereof,  due,  or  to  become  due, 
therefor,  *  *  *  shall  be  valid  until  such  assignment  or 
order,  or  a  copy  thereof,  be  filed  with  the  head  of  the  depart- 
ment or  bureau  having  charge  of  such  construction,  and  with 
the  financial  officer  of  the  municipal  corporation  or  other 
officer  or  person  charged  with  the  custody  and  disbursement 
of  the  corporate  funds  applicable  to  the  contract  for  such 
public  improvement,  and  such  assignment  or  order  shall  have 
effect  and  be  enforcible  from  the  time  of  such  filing.  The 
financial  officer  of  the  municipal  corporation,  or  other  officer 
or  person  wTith  whom  the  assignment  or  order  or  copy 
thereof,  is  filed,  shall  enter  the  facts  relating  to  the  same  in 
the  lien  book  or  other  book  provided  for  such  purpose." 

Under  the  above  section  it  is  my  judgment  that  you  are  re- 
quired to  file  assignments  such  as  the  one  in  question,  and  further, 
that  you  shall  enter  the  facts  of  such  assignment  in  some  book 
provided  by  you  for  the  purpose. 

By  section  3  of  the  State  Finance  Law,  you  can  "  make  no 
payment  out  of  the  treasury  except  on  the  warrant  of  the  Comp- 
troller, unless  otherwise  provided  by  law."  The  moneys  payable 
under  a  contract,  such  as  the  one  in  question,  can  only  be  paid 
by  you  on  the  warrant  of  the  Comptroller.  However,  where  an 
assignment  such  as  this  is  on  file  in  your  office,  the  duty  devolves 
upon  you  of  satisfying  yourself  that  the  person  to  whom  the 
money  is  payable  under  the  warrant  of  the  Comptroller  is  legally 
entitled  thereto.  The  warrant  of  the  Comptroller  will  not  protect 
you  unless  the  person  to  whom  the  money  is  paid  is  a  person 
legally  entitled  to  such  money. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General . 
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OPINIONS  RENDERED   THE  STATE  ENGINEER  AND 

SURVEYOR. 


Barge  Canal  Law  —  Contract  No,  14. 
Agreement    with    State   Engineer   and    Acme   Engineering    and 
Contracting  Company  for  sale  of  quarry  stone  at  Crescent. 
Canal  Board  vested  with  authority  to  determine  disposition 
of  the  State's  property ;  funds,  etc.,  derived  from  sale. 
(See  letter  to  State  Engineer  December  22,  1906;  letter  to  W.  R 
Hill,  April  2,  1908;  April  27,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  19,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  12th  instant,  with 
reference  to  a  permit  heretofore  given  by  the  State  Engineer  and 
Surveyor  to  the  Acme  Engineering  and  Contracting  Company  to 
open  and  operate  a  quarry  upon  land  appropriated  by  the  State 
of  New  York  for  Barge  canal  purposes,  I  beg  to  render  you  the 
following  opinion: 

It  seems  that  the  Acme  Engineering  and  Contracting  Com- 
pany is  the  contracting  firm  under  Barge  Canal  Contract  14,  and 
that  the  material  to  be  obtained  from  this  quarry  is  to  be  used 
in  the  construction  of  a  dam,  part  of  the  contract.  It  also  appears 
that  the  quarry  is  not  in  the  line  of  excavation  of  the  canal,  and 
that  after  the  improvement  of  the  canal  is  completed,  the  quarry 
will  be  entirely  submerged.  Since  the  State  has  appropriated  the 
land  upon  which  the  quarry  is  located,  it  has  acquired  the  fee 
thereof  and  holds  the  same  absolutely. 

Hecock  v.  State,  10-5  X.  Y.  248. 
Mark  v.  State,  97  K  Y.  572. 
Eexford  v.  Knight,  11  N.  Y.  308. 
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Since,  therefore,  the  vState  is  the  owner  of  the  fee  it  has  the 
power  either  to  sell  the  land,  or  an  interest  in  the  land,  unless 
forbidden  by  the  Constitution. 

Article  7,  section  8  of  the  State  Constitution  provides : 

*'  The  legislature  shall  not  sell,  lease  or  otherwise  dispose 
of  the  Erie  canal,  the  Oswego  canal,  the  Champlain  canal, 
the  Cayuga  and  Seneca  canal  or  the  Black  River  canal." 

It  has  been  held  that  this  provision  of  the  Constitution  applies 
only  to  the  use  or  maintenance  of  a  canal  proper  and  does  not 
prohibit  such  disposal  thereof  as  eloes  not  affect  the  use  of  the 
canal  as  a  waterway. 

Sweet  v.  City  of  Syracuse,  129  N".  Y.  316-333. 
People  v.  Stevens,  13  H.  17. 

The  contract  in  question  does  not  contemplate  the  doing  of 
anything  that  will  cause  any  injury  or  hindrance  to  the  use  of 
the  Erie  canal  as  a  waterway,  aiid  is,  therefore,  not  forbidden 
by  the  Constitution  of  the  State.  I  do  not  find  that  either  the 
State  Engineer  and  Surveyor  or  the  Superintendent  of  Public 
Works  is  authorized  to  make  the  disposition  of  the  property  of 
the  State  that  is  involved  in  this  proposition. 

The  authority  so  to  do  seems  to  have  been  vested  by  the  Legis- 
lature in  the  Canal  Board  to  which  authority  has  been  given  to 
"  determine  whether  any  lands  taken  for  the  purpose  of  the  canals 
may  be  sold  beneficially  to  the  State."  (Canal  Law,  section  10, 
subdivision  3.) 

There,  seems  to  be  no  provision  which  requires  such  disposition 
of  State  property  to  be  made  otherwise  than  by  private  agreement 
between  the  duly  authorized  State  officers  and  purchasers  or 
contractors. 

It  is  my  opinion,  therefore,  that  all  contracts  of  this  nature 
should  be  submitted  by  you  to  the  Canal  Board  for  its  approval. 

The  funds  that  may  be  realized  from  such  sale  or  license 
should  be  paid  into  the  State  Treasury,  to  be  applied  upon  the 
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cost  of  the  improvement.    The  section  of  the  Constitution  referred 
to  has  also  this  provision: 

"All  funds  that  may  be  derived  from  any  lease,  sale  or 
other  disposition  of  any  canal  shall  be  applied  to  the  im- 
provement, superintendence  or  repair  of  the  remaining  por- 
tion of  the  canals." 

It  is  also  provided  by  section  5  of  chapter  147  of  the  Laws  of 
1903  that: 

"  Whenever  any  lands  now  used  for  canal  purposes  shall 
be  rendered  no  longer  necessary  or  useful  for  such  purposes 
by  reason  of  the  improvement  hereby  directed,  same  shall 
be  sold  in  the  manner  provided  by  law  for  the  sale  of  aban- 
doned canal  lands  and  the  net  proceeds  thereof  paid  into  the 
State  treasury,  and  so  much  thereof  as  shall  be  necessary 
shall  be  applied  to  the  cost  of  the  work  hereby  directed." 

See  also  section  37  of  State  Finance  Law. 

It  was  apparently  contemplated  by  the  Legislature  that  sources 
of  income  which  might  result  from  the  construction  of  the  im- 
proved Erie  canal  should  be  applied  to  the  cost  of  that  im- 
provement. 

It  is  apparent  from  the  correspondence  in  this  office  and  from 
the  opinions  heretofore  rendered  by  the  Attorney-General  that  in 
this  particular  case  the  use  of  this  stone  from  this  quarry  by  the 
Acme  Engineering  and  Contracting  Company  would  be  beneficial 
to  the  State  by  reason  of  the  excellent  quality  of  the  stone. 

However,  it  is  my  opinion  that  any  price  agreed  upon  as  com- 
pensation for  the  sale  of  this  stone,  and  there  must  be  a  price 
agreed  upon,  should  be  based  upon  the  fair  market  value  of  that 
commodity  in  the  vicinity  of  its  location. 

Any  reduction  of  price  made  because  of  the  availability  of  the 
particular  commodity  to  the  contractor  would,  in  my  opinion, 
subject  the  officers  making  the  same  to  grave  criticism.  The  same 
principles  should  govern  the  disposition  of  any  real  estate,  or 
interest  in  real  estate,  obtained  by  the  State  in  the  sam£  manner. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney -General. 
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Barge  Canal  Law  —  Contracts, 

State   Engineer  may   order  necessary   alterations   in   plans   and 

specifications  in  cases  of  emergency.     (Pars.  6  and  7.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  2,  1910. 

Hon.  William  B.  Landreth,  Special  Deputy  State  Engineer, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  23d  ult.,  asking 
for  my  opinion  as  to  the  proper  construction  of  paragraphs  6  and 
7  of  barge  canal  contracts,  as  read  with  paragraph  21  of  the 
specifications,  I  beg  to  render  you  the  following  opinion: 

It  is  undoubtedly  the  duty  of  the  engineer  to  advance  the  work 
of  constructing  the  canal,  in  an  orderly  manner  and  with  all  the 
despatch  consistent  with  a  reasonable  application  of  the  require- 
ments of  the  statutes  pertaining  thereto. 

Paragraphs  6  and  7  of  the  contracts  require  that  no  alteration 
be  made  in  any  map,  plan  or  specification  or  in  the  plan  of  any 
work  under  the  contract,  during  its  progress,  except  with  the  con- 
sent and  approval  of  the  Superintendent  of  Public  Works  and  the 
State  Engineer,  or  unless  a  description  of  such  alteration  and 
such  approval  be  in  writing  and  signed  by  the  parties  making 
same  and  a  copy  thereof  filed  in  the  office  of  the  State  Engineer 
and  the  Canal  Board. 

It  is  undoubtedly  true  that  material  changes  in  the  plans  and 
specifications  may  be  made  only  in  the  method  designated  in 
section  7  of  the  contract,  but  where  an  emergency  arises  because 
of  conditions  discovered  in  uncovering  the  work,  which  could  not 
have  been  known  at  the  time  plans  were  made,  and  where  the 
orderly  progress  of  the  work  and  the  perfection  of  the  structure 
require  immediate  action,  it  -is  my  opinion  that  the  engineer  in 
charge  may  order  such  immaterial  but  necessary  changes  as  the 
necessity  may  require,  without  violating  any  of  the  provisions  of 
the  contract  in  making  such  changes,  and  he  is  in  all  respects 
within  the  reasonable  limits  of  his  powers.     Such  an  emergency 
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is  contemplated  by  the  Barge  Canal  Act,  under  that  provision 
thereof  which  reads : 

"No  extra  or  unspecified  work  shall  be  certified  for  pay- 
ment unless  said  work  is  done  pursuant  to  a  written  order 
of  the  State  Engineer  and  payment  shall  not  be  made  unless 
approved  by  the  Canal  Board." 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  Law  —  Contracts. 

Contract  No.  31,  Little  Falls.  Whether  in  case  of  "  extraordinary 
emergency"  under  section  3,  Labor  Law,  State  Engineer 
may  direct  employment  of  men  over  eight  hours. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  2,  1910. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  the 
21st  ult.,  inclosing  copy  of  letter  of  Special  Deputy  State  Engi- 
neer to  yourself,  dated  January  20,  1909,- and  copy  of  letter  to 
Special  Deputy  State  Engineer  from  D.  A.  Watts,  Supervising 
Engineer,  dated  January  20,  1909. 

You  desire  my  opinion  as  to  whether  the  facts  set  forth  in 
these  communications  touching  Barge  Canal  Contract  No.  31, 
constitute  a  "case  of  extraordinary  emergency  caused  by  fire, 
flood,  or  danger  to  life  or  property"  which  would  justify  you  in 
issuing  an  order  to  employ  the  men  for  ten-hour  labor  instead  of 
eight-hour  labor,  as  required  by  section  3  of  the  Labor  Law. 

As  the  work  is  now  under  your  control  and  direction,  the 
power  lies  in  you  to  decide  whether  the  facts  as  reported  in  this 
case,  or  in  any  case,  on  work  under  your  supervision,  constitute 
such  an  "  extraordinary  emergency"  as  will  permit,  under  the 
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quotation  above  made,  the  issuance  of  a  ten-hour  day  order. 
Your  decision  will,  of  course,  be  subject  to  review,  and  the  pen- 
alties provided  by  section  4  of  the  Labor  Law  may  be  imposed 
upon  you  and  upon  the  contractor  in  case  your  judgment  is  not 
sustained  by  the  court.  The  matter  has  not  been  extensively  dis- 
cussed in  the  courts  and  is  subject  to  considerable  doubt. 

The  only  case  that  I  find  in  this  State  bearing  upon  this 
proposition  is  People  ex  rel.  Usoy  v.  Waring,  52  App.  Div.  36. 

In  this  case  the  water  commissioners  of  the  city  of  Olean 
found  it  necessary  to  place  a  new  pump  in  position  in  order  to 
increase  the  pumping  capacity  of  their  water  system  and  guard 
against  disastrous  consequences  which  might  result  from  any 
breakage  or  impairment  of  the  single  pump  which  had  thereto- 
fore been  the  sole  reliance  of  the  city. 

The  court  held  that  the  order  for  a  ten-hour  day  was  author- 
ized under  the  exception  "  in  cases  of  extraordinary  emergency 
caused  by  fire,  flood  or  danger  to  life  or  property."  In  giving 
its  reasons  for  the  decision,  the  court  called  attention  to  the  fact 
that  had  any  accident  happened  to  the  single  pump  in  operation, 
as  was  liable  to  be  occasioned  any  time,  serious  consequences 
must  have  ensued  to  all  classes  of  the  community,  and  that  there- 
fore it  was  clearly  the  duty  of  the  officers  having  the  matter  in 
charge  to  take  extraordinary  precaution  to  avert  such  calamity. 

In  the  present  case,  it  seems  that  the  danger  to  property  will 
arise  from  the  prosecution  of  the  contractor's  work  on  the  Barge 
canal  to  that  point  where  there  will  be  an  interference  with  the 
tow-path  of  the  old  canal.  The  danger  of  the  canal  walls  caving 
and  the  consequent  leakage  is  a  result  of  prosecution  of  the 
building  of  bank  walls  for  the  new  lock.  It  would  seem  very 
doubtful  whether  this  would  be  construed  to  be  such  an  extraor- 
dinary emergency  as  is  contemplated  by  the  wording  of  section 
3  of  the  Labor  Law. 

Your  attention  is  called  to  the  case  of  United  States  against 
Sheridan-Ksirk  Contract  Company,  reported  in  149  Federal  Re- 
porter, page  809.  The  court  there  discusses  the  question  "  Extra- 
ordinary emergency"  as  used  in  an  Act  of  Congress,  passed 
August  1,  1892,  entitled  "An  act  relating  to  the  limitations  of 
hours  of  daily  service  of  laborers  and  mechanics  employed  upon 
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public  works  of  the  United  States  and  of  the  District  of  Co- 
lumbia," in  which  it  is  declared  unlawful  "  to  require  or  permit 
any  such  laborer  or  mechanic  to  work  more  than  eight  hours  in 
any  calendar  day  except  in  case  of  extraordinary  emergency." 
The  work  involved  in  this  case  was  the  building  of  a  dam  across 
the  Ohio  river. 

It  was  held  that  "an  extraordinary  emergency  is  such  an 
unforeseen,  sudden  or  unexpected  emergency  as  requires  imme- 
diate action  or  remedy,  and  when  the  emergency  passes,  the  privi- 
lege ceases." 

It  is  my  opinion  that  the  facts  of  this  case  do  not  make  an 
extraordinary  emergency  within  the  meaning  of  section  3  of  the 
Labor  Law. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Canal  Law  —  Bridges  —  Contracts. 
Construction  of  Lyell  avenue  and  Allen  street  bridges,  Rochester. 
Request  of  contractor  to  change  specifications,  furnishing  of 
a  motor,  etc. 

STATE  OF  NEW  YORK, 

Attorney  General's  Office, 

Albany,  February  5,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 
Dear  Sir.  — ■  With  reference  to  the  resolution  sent  you  by  the 
secretary  of  the  Canal  Board  on  the  28th  ultimo,  and  your  request 
for  an  opinion  as  to  the  right  of  the  State  to  change  the  specifi- 
cations and  the  contracts  for  the  construction  of  the  Lyell  avenue 
bridge  at  Rochester,  under  chapter  287  of  the  Laws  of  1908,  and 
Allen  street  bridge  at  the  same  place,  under  chaptr  291  of  the 
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Laws  of  1908,  I  beg  to  say  that  I  have  been  shown  by  your  Mr. 
Davis  the  contract  between  the  State  and  the  William  T.  McKib- 
ben  Company  for  the  construction  of  the  Allen  street  bridge. 

Paragraph  6  of  the  clause  of  general  application  contained  in 
said  contract  reads  as  follows : 

"6.  The  State  reserves  the  right  that  the  Superintendent 
of  Public  Works  and  the  State  Engineer  may  at  any  time 
during  the  progress  of  the  work  make  such  additions  to  or 
changes  in  the  plans  or  specifications  as  may  prove  necessary, 
and  the  contract  shall  not  be  invalidated  thereby,  but  a  fair 
allowance  or  deduction  shall  be  made  for  such  additions  or 
changes/' 

It  seems  that  the  proposed  changes  in  the  specifications  are  re- 
quested by  the  contractor  so  as  to  enable  him  to  furnish  a  motor 
manufactured  by  the  Westinghouse  people,  which,  while  being 
satisfactory  to  the  State,  will  cost  the  contractor  considerably  less 
than  the  one  made  necessary  by  the  specifications,  which  can  be 
furnished  only  by  the  General  Electric  Company. 

The  provision  of  the  contract  quoted  above  gives  the  State  the 
authority  to  change  specifications  if  such  change  is  necessary. 
Inasmuch  as  these  specifications  in  their  present  form  were  ad- 
vertised, and  all  bidders  had  to  bear  in  mind  the  necessity  of  com- 
plying therewith,  and  of  purchasing  a  motor  to  correspond  with 
the  requirements,  it  would  not  be  advisable  to  make  any  change 
in  such  specifications  thereafter,  unless  assured  by  the  contractor 
that  a  proportionate  deduction  in  payment  on  the  contract  be 
allowed. 

I  return  herewith  contract  left  me  by  your  Mr.  Davis,  and  also 
letter  to  the  secretary  of  the  Canal  Board  dated  January  28,  1909, 
with  copy  of  the  resolutions  thereto  attached. 
Yours  very  respectfully, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 
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Barge  Canal  Law. 
Appropriation  of  land,  method  of  procedure  for  return  to  original 
owners    the   land    found    unnecessary    for    canal    purposes. 
(Section  52,  Public  Lands  Law;  section  10,  subdivision  3, 
Canal  Law.) 
(See  opinion,    Commissioners   Land   Office,   October    12,    1905; 
opinion  February  19,  1909,  p.  607,  Rep.) 

STATE  OF  NEW  YORK, 

Attorney  General's  Office, 

Albany,  February  5,  1909. 

Mr.  W.  B.  Landreth,  Special  Deputy  State  Engineer,  Albany, 
N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  26th  ultimo,  in 
which  you  ask  for  my  advice  as  to  the  shortest  method  by  which 
land  appropriated  for  canal  purposes  and  subsequently  found  to 
be  unnecessary  can  be  returned  to  the  original  owners  when  com- 
pensation therefor  has  not  been  made  by  the  State,  I  beg  to  render 
you  the  following  opinion : 

It  has  been  held  by  the  courts  that  the  title  of  the  State  in 
appropriated  lands  vests  in  the  State  upon  the  completion  of  the 
service  of  the  appropriation  maps,  and  that  from  the  date  of 
such  appropriation  a  claim  arises  against  the  State  for  damages. 

The  lands,  therefore,  having  been  appropriated,  their  recon- 
veyance to  the  former  owners  or  their  conveyance  to  any  one  else 
must  be  governed  by  the  general  laws. 

The  only  method  which  I  can  find  provided  in  the  statutes  is 
embodied  in  subdivision  3  of  section  10  of  the  Canal  Law,  and 
section  52  of  the  Public  Lands  Law.  Said  subdivision  3  provides 
that  the  Canal  Board  may  determine  what  lands  appropriated  for 
canal  purposes  have  been  abandoned.  Lender  the  circumstances 
in  the  case  stated  by  yon,  the  Canal  Board  might  very  properly 
find  that  such  appropriated  lands  were  abandoned  upon  the  State 
Engineer  certifying  to  the  facts  stated  by  you. 

Section  52  of  the  Public  Lands  Law  provides  that  Commis- 
sioners of  the  Land  Office  may  release  to  the  person  from  whom 
abandoned  lands  were  required  the  title  of  the  State  obtained  to 
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such  real  property,  by  grant  or  otherwise,  without  the  payment 
of  any  consideration  therefor,  transferring  to  such  party  the  right, 
title  and  interest  of  the  State  therein. 

Cumbersome  as  this  method  appears  to  be,  there  seems  to  be 
no  other  way  of  disposing  of  such  lands. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  Lata  —  Contracts. 

Contract  No.  24.     Construction  of  guard  gate,  etc.,  at  Crocker's 

Reef.     Additions  and  changes  in  contract  should  be  made  by 

contractor.     State  should  not  eliminate  any  portion  without 

his  consent. 

(See  opinions,  October  8,  1906;  February  6,  1908;  April  21, 

1908.) 

STATE  OF  NEW  YORK, 

Attorney  General's  Office, 

Albany,  February  10,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany j  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  request  of 
the  30th  ult.,  enclosing  copy  of  letter  from  the  Superintendent 
of  Public  Works,  dated  January  21,  1909,  and  copy  of  Contract 
No.  24  for  constructing  a  guard  gate  and  other  incidental  work 
near  Crocker's  Reef  dam. 

My  opinion  is  requested  as  to  whether  there  is  any  legal  im- 
pediment to  the  making  of  this  contract. 

It  seems  that  the  work  provided  for  in  said  Contract  No.  24 
was  formerly  a  part  of  Contract  No.  3,  and  for  some  reason  has 
been  eliminated  therefrom.  Contract  No.  3  contains  the  follow- 
ing provision : 

"  §   T.  It  is  mutually  agreed  that  the  State  reserves  the 
right  until  the  final  completion  and  acceptance  of  the  work, 
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to  make  such  additions  to  or  changes  in  the  plans  and  speci- 
fications covering  the  work,  as  may  be  necessary,  and  the 
contract  shall  not  be  invalidated  thereby,  and  no  claim  shall 
be  made  by  the  contractor  for  any  loss  of  profits  because  of 
any  such  change  or  by  reason  of  any  variation  between  the 
quantities  of  the  approximate  estimate  and  the  quantities  of 
the  work  as  done." 

While  the  above  provision  permits  of  changes  or  additions  to 
the  work,  it  is  my  opinion  that  such  additions  or  changes  must 
be  made  by  the  contractor,  and  in  the  absence  of  his  refusal  to 
make -such  additions  or  changes,  after  having  been  properly 
ordered  so  to  do,  the  State  authorities  have  not  the  right  to  elim- 
inate any  portion  of  the  contract  work  and  readvertise  and  re- 
award  the  same  as  a  separate  contract,  unless  the  contractor  gives 
his  consent  in  writing. 

I  return  you  herewith  copy  of  Contract  No.  24. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Civil  Service  Law  —  Section  21 —  Veterans. 
Veteran  employed  in  office  of  State  Engineer  is  eligible  to  ap- 
pointment by  new  Highway  Commission,  and  also  eligible 
to  transfer  to  other  positions  in  State  Engineer's  department 
at  the  same  compensation. 

STATE  OF  NEW  YORK, 

Attorney  General's  Office, 

Albany,  February  15,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 
Dear  Sir. — Replying  to  your  letter  of  the  2d  inst,  in  refer- 
ence to  the  rights  of  veterans  employed  by  your  department  on 
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highway  work  after  that  work  shall  have  teen  taken  over  by  the 
new  highway  commission,  I  beg  to  advise  as  follows: 

You  ask  whether,  in  my  opinion,  the  employment  of  a  veteran 
as  engineering  draughtsman  on  highway  work  will  automatically 
cease  at  the  time  the  highway  commission  is  qualified  and  assumes 
control  of  highway  improvement  matters,  or  whether  that  part 
of  section  21  of  the  Civil  Service  Law  in  reference  to  transferring 
of  veterans  will  make  it  your  duty  to  transfer  such  veterans  to 
barge  canal  work  in  your  department. 

In  answer  to  this  question,  I  beg  to  advise  that  under  section 
311  the  new  highway  commission  has  the  right  to  retain  in  its 
employment  all  persons  employed  in  your  department  in  connec- 
tion with  highway  work.  This  provision,  however,  is  not  manda- 
tory.    Jiy  section  21  of  the  Civil  Service  Law,  it  is  provided: 

'*  If  the  position  so  held  by  any  such  honorably  discharged 
soldier,  sailor  or  marine  or  volunteer  fireman  shall  become 
unnecessary  or  be  abolished  for  reasons  of  economy  or  other- 
wise, the  said  honorably  discharged  soldier,  sailor  or  marine 
or  volunteer  fireman  holding  same  shall  not  be  discharged 
from  the  public  service  but  shall  be  transferred  to  any  branch 
of  the  said  service  for  duty  in  such  position  as  he  may  be 
fitted  to  fill,  receiving  the  same  compensation  therefor,  and 
it  is  hereby  made  the  duty  of  all  persons  clothed  with  power 
of  appointment  to  make  said  transfer  effective." 

It  is  held  that  this  provision  does  not  apply  unless  the  veteran 
seeking  reinstatement  or  transfer  can  show  that  there  is  a  position 
in  the  public  service  to  which  he  seeks  such  appointment  or  trans- 
fer, which  is  vacant  and  which  comes  within  the  requirements  of 
this  clause. 

It  is,  therefore,  my  opinion,  that  a  veteran  now  employed  by 
you  in  a  position  which  will  be  transferred  to  the  new  highway 
commission,  will  be  entitled  to  appointment  by  the  new  highway 
commission  under  this  section. 

It  is  also  my  opinion  that  any  other  veterans  employed  by  you 
in  a  position  for  which  there  will  not  be  a  corresponding  position 
under  the  new  highway  commission,  will  be  entitled  to  be  retained 
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by  you  in  any  other  position  in  your  employ  which  may  be  vacant 
and  which  he  may  be  fitted  to  till,  receiving  the  same  compensa- 
tion therefor. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  ( 'on tracts. 
Closing  of  highways  where  necessary  for  work  of  Barge  canal. 
Highway    Commission    may,    through    State   Engineer   and 
Surveyor,  authorize  contractor  to  close. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  23,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  3d  instant,  in  which 
you  ask  for  my  opinion  in  regard  to  the  power  of  the  State 
Engineer  with  reference  to  closing  of  highways  where  necessary 
in  the  execution  of  Barge  canal  contracts,  I  beg  to  say  that, 
although  power  was  not  conveyed  specifically  upon  the  State 
Engineer  and  Surveyor  by  the  Barge  Canal  Act  to  close  roads  on 
highways  in  the  progress  of  the  construction  of  the  Barge  canal, 
the  power  was  incident  and  necessary  to  the  directions  conferred 
upon  the  State  officers  by  the  passage  of  that  act  and  should  prop- 
erly be  construed  to  have  existed  in  the  State  Engineer  and 
Surveyor. 

By  section  310  of  chapter  330  of  the  Laws  of  1908,  known  as 
the  Highway  Law,  all  the  powers  and  duties  which  had  formerly 
been  conferred  or  imposed  on  the  State  Engineer  by  any  statute 
were  transferred  to  the  Department  of  Highways.  From  this  it 
follows  that  whatever  powers  the  State  Engineer  and  Surveyor 
may  have  had  prior  to  the  passage  of  this  act  touching  the  closing 
of  highways  in  the  construction  of  the  Erie  canal  improvement, 
ceased  and  became  vested  in  the  Highway  Commission. 
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It  is  provided,  however,  by  a  provision  of  Contract  19,  para- 
graph 28,  that  the  contractor  shall  not  obstruct  any  public  or 
private  road  that  crosses  or  intersects  the  line  of  the  Barge  canal 
without  the  written  consent  of  the  State  Engineer.  Therefore, 
although  general  jurisdiction  of  highways  in  such  emergencies 
has  passed  from  the  State  Engineer,  it  is  still  incumbent  upon 
the  contractor  to  apply  to  him  before  doing  any  act  that  would 
obstruct  any  public  or  private  road. 

It  is  my  opinion,  in  view  of  this  provision  of  the  contract  and 
the  vesting  of  general  jurisdiction  over  highways  in  the  Highway 
Commission,  when  necessity  arises  for  closing  a  highway  within 
the  bounds  of  a  Barge  canal  contract  for  any  proper  purpose  of 
that  contract,  the  contractor's  application  for  authority  so  to 
do  must  pass  through  the  State  Engineer  to  the  Highway  Com- 
mission, and  that  the  authorization  for  such  closing  by  the  High- 
way Commission  should  be  conveyed  to  the  contractor  by  the  State 
Engineer  and  Surveyor  with  his  approval. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttomey-General. 


Barge  Canal — Contract  No.  12. 
Alterations  in  side  slopes  of  canal  involving  removal  of  spoil  a 
long  distance.     Contractor  should  perform  work  pursuant  to 
paragraph  25-c    of    the    specifications    without    extra    com- 
pensation. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  23,  1909. 

Hon.  William  B.  Landreth,  Special  Deputy  State  Engineer. 
Albany,  N.  Y.: 
Dear  Sir. —  Replying  to  your  favor  of  the  3d  instant,  in  which 
you  ask  my  opinion  as  to  whether  the  contractor  in  Contract  12 
can  be  required  to  do  the  work  under  a  proposed  alteration  with- 
out the  additional  compensation,  I  beg  to  say  that  it  appears  that 
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the  proposed  alteration  involves  the  flattening  of  the  side  slopes 
of  the  canal  and  a  moving  of  the  spoil  banks  farther  from  the 
excavation,  thereby  increasing  the  distance  the  spoil  must  be 
removed.  It  appears  that  this  will  result  in  requiring  the  spoil 
to  be  carried  beyond  a  point  to  which  the  apparatus  now  in  use 
by  the  contractor  will  convey  it  and  will,  therefore,  necessitate 
the  rehandling  of  a  large  amount  of  material. 

It  is  my  opinion  that  the  contractor  must  perform  on  this  work 
pursuant  to  paragraph  25c  of  the  specifications  in  his  contract 
without  extra  compensation.  This  paragraph  contains  the 
following : 

«  *  *  *  if  ^e  material  requires  for  stability  a  flatter 
slope  than  one  on  two,  the  contractor  shall  remove  at  the 
contract  price  so  much  additional  material  as  may  be  neces- 
sary to  secure  stable  slide  slopes  whenever  so  directed  in 
writing  by  the  engineer." 

Paragraph  20  of  the  specifications  provided  that  spoil  banks 
on  all  places  of  deposit  were  to  be  shown  "  as  nearly  as  possible" 
on  the  plans. 

The  foregoing  clauses  cover  the  facts  involved  in  this  proposi- 
tion. Inasmuch  as  these  provisions  are  part  of  the  contract  agreed 
to  by  the  contractor,  it  must  be  presumed  that  the  possibility  of 
such  changes  of  slope  were  within  the  contemplation  of  the 
parties  and  were  considered  in  making  the  estimate  for  an  excava- 
tion at  a  unit  price.  It  follows,  therefore,  that  the  contractor 
must  sustain  the  losses,  if  there  be  any. 

Yours  very  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Barge  Canal  — Contract  No.  27. 
Lock  No.  7,  Champlain  canal.  Occurrence  of  slides  during  exca- 
vation, affecting  tow-path,  etc.  Contractor,  Kinser  Construc- 
tion Company,  responsible  under  paragraphs  11,  18  and  24 
of  the  contract.  Superintendent  of  Public  Works  should 
issue  order  for  restoration  of  tow-path  before  opening  of 
navigation. 
14 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  25,  1909. 

Hon.  William  B.  Landreth,  Special  Deputy  State  Engineer, 
Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  communication  of  the  2d  instant, 
involving  the  slide  at  Lock  7  in  Contract  27,  I  have  the  honor  to 
submit  to  you  the  following  opinion. 

It  seems  that  on -the  6th  day  of  November,  1908,  while  the 
contractor  was  excavating,  pursuant  to  the  terms  of  his  contract, 
a  slide  occurred  because  of  the  extremely  soft  character  of  the 
earth  in  the  slide  walls  of  the  excavation.  Originally,  the  specifi- 
cations called  for  one  on  one  slope.  It  appears  from  the  corre- 
spondence that  both  the  engineers  and  the  contractor  came  to  the 
conclusion  that  the  sides  of  the  excavation  would  not  hold  on  a 
slope  greater  than  one  on  three,  and  that  pursuant  to  that  under- 
standing the  former  special  deputy  State  Engineer  issued  an  order 
to  the  contractor,  the  Kinser  Construction  Company,  to  change 
the  slope  to  one  on  three,  pursuant  to  the  authority  contained  in 
paragraph  21  of  the  specifications,  which  provides  "  excavation 
shall  be  made  only  to  such  lines  and  grades  as  are  shown  upon  the 
plans  or  as  may  be  fixed  from  time  to  time  by  the  engineer" 
The  contractor  proceeded  to  excavate  to  the  lines  so  altered,  when 
another  slide  occurred  involving  a  considerable  portion  of  the 
tow-path  of  the  existing  Champlain  canal.  The  top  of  the  new 
slope  established  by  the  engineers'  order  was  fixed  at  a  point  about 
thirty  or  forty  feet  from  the  bank,  after  the  last  slide  work  was 
suspended  by  order  of  the  engineer  upon  this  section  of  the  con- 
tract. 

It  is  my  opinion  that  the  contractor  is  obligated  to  repair  this 
break  at  his  own  expense.  By  paragraph  11  of  the  contract,  the 
contractor  agreed  that  he  had  satisfied  himself  by  his  own  investi- 
gation and  research  regarding  all  the  conditions  affecting  the 
work  to  be  done  and  that  his  conclusion  to  execute  the  contract 
was  based  on  such  investigation  and  research,  and  not  on  the  in- 
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formation  prepared  by  the  State  Engineer,  and  that  he  would 
make  no  claim  against  the  State  because  any  representations 
affecting  the  work  made  by  any  officer  of  the  State  might  prove 
erroneous.  If,  therefore,  this  work  was  being  performed  through 
materials  unfitted  to  sustain  the  structures  or  the  slopes  without 
injury  to  the  other  State  structures,  the  contractor  is  presumed 
to  have  known  it  or  else  took  the  risk  of  materials  being  of  a 
dangerous  character. 

By  paragraph  18  of  the  contract,  the  contractor  agreed  that 
the  work  should  be  so  conducted  as  not  to  interfere  with  the  navi- 
gation of  the  present  canal  and  the  safety  of  such  banks  and 
structures  as  might  be  required  for  that  purpose  between  the  15th 
of  May  and  the  15th  of  November  of  each  year.  It  was,  there- 
fore, contemplated  that  the  burden  of  preserving  the  integrity  of 
the  old  canal  structure  should  be  borne  by  the  contractor. 

Moreover,  by  paragraph  24  of  the  contract  he  agreed  that  all 
damages  of  whatever  nature  resulting  from  the  work  or  resulting 
to  the  work  during  its  progress  from  whatever  cause  should  be 
borne  and  sustained  by  him,  and  that  all  work  should  be,  solely 
at  his  risk  until  finally  inspected.  No  matter  how  unfortunate 
for  him  may  be  the  circumstances  of  this  case,  the  accident  must 
be  considered  clearly  within  the  contemplation  of  the  above  pro- 
visions of  his  contract. 

It  is  my  opinion,  therefore,  that  an  order  should  be  issued  di- 
recting the  contractor  to  restore  the  tow-path  of  the  old  canal  so 
that  navigation  may  be  resumed  on  the  15th  day  of  May,  and 
that  on  his  failure  to  make  this  restoration  in  time  to  complete 
the  same  before  the  opening  of  navigation,  the  State  will  under- 
take the  work  and  charge  the  same  to  him.  The  order  should  also 
provide  that  the  building  of  a  new  tow-path  outside  of  the  exca- 
vation, pursuant  to  a  plan  drawn  by  the  engineers  and  submitted 
to  me  will  be  acceptable  to  the  State. 

It  is  also  my  opinion  that  this  order  should  be  issued  by  the 
superintendent  of  public  works  pursuant  to  the  provisions  of  para- 
graph 18,  of  the  contract. 

Yours  very  truly, 

EDWARD  R  O'MALLEY, 

Attorney-General. 
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Barge  canal  —  Bridges  —  llailroads. 

Contract  No.  25.  Agreement  with  Keenan  Lime  Company  for 
damages,  etc.  Construction  of  bridge  across  channel  to 
accommodate  spur  of  the  D.  &  II.  K.  K.  Co.  Issue  of  alter- 
ation order  to  contractor  by  State  Engineer,  changing  walls 
of  lock  to  form  piers  to  support  bridge. 

(See  opinions,  April  M,  11)08;  June  23,  1908;  August  9,  1907.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  29,  1909.  t 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. — Under  date  of  March  10,  1909,  I  received  from 
Special  Deputy  State  Engineer  William  B.  Landreth,  a  request 
for  an  opinion  involving  the  proper  procedure  with  reference  to 
the  building  of  a  bridge  across  the  Barge  canal  under  Contract 
No.  25  so  as  to  accommodate  the  spur  of  the  D.  and  II.  railroad 
running  into  the  property  of  the  Keenan  Lime  Company. 

This  matter  has  been  before  this  department,  and  opinions 
with  reference  thereto  were  rendered  by  my  predecessor  on  the 
9th  day  of  August,  1907,  and  the  23d  day  of  June,  1908,  in 
response  to  requests  from  Hon.  W.  K,  Hill,  then  Special  Deputy 
State  Engineer.  It  seems  that  the  route  of  the  Barge  canal  at 
this  point  goes  through  the  property  of  the  Keenan  Lime  Com- 
pany and  intersects  thereon  the  spur  of  the  D.  and  H.  railroad, 
which  connects  the  factory  of  the  company  with  the  main  line 
of  the  road.  The  land  is  owned  by  the  lime  company,  but  the 
trackage,  etc.,  is  the  property  of  the  railroad.  It  has  already  been 
held,  and  it  is  also  my  opinion,  that  compensation  for  the  taking 
of  the  lands  must  be  paid  to  the  Keenan  Lime  Company,  and 
that  this  compensation  might  very  properly  be  measured  in  part 
by  the  expense  of  constructing  a  bridge  over  the  channel  of  the 
canal  to  carry  this  spur  track.  There  might,  of  course,  l>e  further 
damage  incident  to  the  taking  of  the  land  of  the  lime  company. 
The  amount  of  this  damage  is  properly  a  subject  for  agreement 
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between  the  Keenan  Lime  Company  and  the  special  examiner 
and  appraiser,  in  whom  the  Barge  Canal  Act,  as  amended,  has 
vested  the  power  of  settlement. 

It  is  proposed  to  carry  this  spur  track  across  the  channel  of 
the  Barge  canal  at  a  lock  which  has  been  designed  to  be  placed 
within  the  property  appropriated  from  the  Keenan  Lime  Com- 
pany and  to  strengthen  the  walls  of  the  lock  so  as  to  form  piers 
for  the  support  of  the  bridge.  It  is  conceded  that  it  would  be 
more  economical  and  would  result  in  a  more  homogeneous  and 
satisfactory  structure  to  have  these  walls  strengthened  by  the  con- 
tractor than  to  require  the  building  of  additional  piers  to  be 
attached  thereto. 

The  Barge  Canal  Act  has  not- vested  the  State  Engineer  with 
power  to  build  new  bridges  but  simply  to  replace  existing  bridges. 

It  is,  therefore,  my  opinion  that  the  proper  method  to  pursue 
in  this  matter  is  to  have  the  special  examiner  and  appraiser  enter 
into  an  agreement  with  the  Keenan  Lime  Company  for  the  settle- 
ment of  the  damages,  a  part  of  which  is  the  actual  cost  of  the 
construction  of  a  bridge  across  this  channel  at  the  lock,  and 
that  this  agreement  be  approved  by  the  proper  officials  of  the 
D.  and  H.  railroad.  This  contract  may  be  properly  approved  if 
the  parties  agree  that  payment  for  the  bridge  structure  should 
be  made  direct  to  the  D.  and  IT.  railroad,  and  that  the  additional 
cost  for  the  construction  of  the  piers  for  the  support  of  the  bridge 
may  l:e  made  directly  to  the  contractor  engaged  in  the  building 
of  the  lock.  Following  this  agreement,  it  would  be  proper  for 
you  to  issue  an  alteration  order  to  the  contractor  changing  the 
walls  of  the  lock  so  as  to  support  the  superstructure  according 
to  the  suggested  plan. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Barge  Canal  —  Bridges  —  Railroads. 

Expense  of  building  approaches  to  bridge  over  Tonawanda  creek, 
village  of  Tonawanda,  made  necessary  by  construction  of 
Barge  canal,  must  be  borne  by  the  State.  Request  of  Inter- 
national Railway  Company  that  the  State  should  change 
grade  from  six  per  cent,  to  three  per  cent.,  or  construct 
approach  solely  for  its  benefit,  should  not  be  granted. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Apiil  12,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  Under  date  of  March  22,  11)09,  I  received  from 
Special  Deputy  State  Engineer  William  13.  Landreth,  a  request 
for  my  opinion  as  to  whether  the  State  should  bear  the  expense 
of  building  the  approaches  to  a  bridge  over  the  Tonawanda  creek 
at  Main  street  in  the  village  of  Tonawanda. 

It  appears  from  the  communication  of  the  Special  Deputy 
State  Engineer  and  from  the  maps  submitted  to  me,  that  the 
bridge  at  this  point  was  constructed  over  the  Tonawanda  creek 
canalized,  by  special  acts  of  the  Legislature,  namely,  chapter  321 
of  the  Laws  of  1889,  chapter  396  of  the  Laws  of  1890,  and  chap- 
ter 82  of  the  Laws  of  1891.  The  construction  of  the  Barge  canal 
at  this  point  will  necessitate  the  raising  of  one  end  of  this  bridge 
and  the  building  of  new  approaches  on  that  side.  These  ap- 
proaches will  extend  easterly  and  westerly  on  Sweeney  street, 
which  at  this  point  intersects  with  Main  street,  and  northerly  on 
Main  street.  It  appears  that  all  of  this  grading  will  be  done 
within  the  limits  of  these  streets  and  will  not  at  any  point  en- 
croach upon  private  property  beyond  the  street  lines.  The  plan 
contemplates  the  building  of  these  approaches  on  a  six  per 
edit,    grade. 
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It  is  my  opinion  that  these  approaches  nrnst  be  constructed  at 
the  expense  of  the  State.  Section  3  of  chapter  147  of  the  Laws 
of  1903,  as  amended,  provides  as  follows: 

«  *  *  *  ^ew  bridges  shall  be  built  over  the  canals  to 
take  the  place  of  existing  bridges  wherever  required  or  ren- 
dered necessary  by  the  new  location  of  the  canals   *   *   *." 

This  provision  clearly  contemplates  not  only  the  construction 
of  new  bridges  in  place  of  old  ones  but  also  the  making  of  such 
alteration  in  old  bridges  as  may  obviate  the  construction  of  a 
new  bridge.  A  bridge  without  an  approach  would  be  a  useless 
structure.  This  has  been  the  holding  of  the  courts  of  this  State 
in  the  following  cases : 

Carpenter  v.  City  of  Cohoes,  81  K  Y.  21. 
Matter  of  Irondequoit,  68  1ST.  Y.  376,  379. 
Harvey  v.  K  Y.  C.  and  H.  K,  E.  Co.,  9  H.  63. 
Hawkhurst  v.  Mayer,  43  H.  588. 
Gray  v.  City  of  Brooklyn,  7  H.  632. 
Edwards  v.Ford,  22  A.  D.  277. 
4  A.  &  Eng.  Ency.  Law,  2  Ed.  941. 

From  the  facts  produced  before  me  it  is  apparent  that  these 
approaches  must  extend  on  the  highways  beyond  the  line  of  the 
State's  property.  While  as  a  general  rule  the  State  Engineer  in 
the  construction  of  the  Barge  canal  should  not  exceed  the  limits 
of  the  State's  lands  in  the  erection  of  structures  connected  with 
this  improvement,  in  the  present  instance  it  is  my  opinion  that  it  is 
not  necessary  to  appropriate  the  fee  of  these  streets  for  the  pur- 
poses of  these  approaches,  because  the  plan  does  not  involve  the 
use  of  any  lands  outside  the  limits  of  the  streets.  The  State  has 
control  of  all  highways  for  public  purposes  and  from  this  author- 
ity of  the  State  municipalities  by  grant  have  derived  their  powers 
to  improve  and  alter  the  highways  within  their  jurisdiction.  The 
officials  of  the  State  in  the  performance  of  any  duty  for  the  im- 
provement of  a  highway  may,  therefore,  enter  thereon  and  do 
such  work  as  is  necessary  for  that  purjxise  without  the  commis- 
sion of  trespass  and  without  rendering  themselves  or  the  State 
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liable  to  abutting  owners  so  long  as  the  work  in  which  they  are 
engaged  is  for  highway  purposes. 

Anderson  v.  Van  Tassel,  53  K  Y.  G31. 

The  International  Railway  Company  has  heretofore  obtained 
permission  to  construct  its  tracks  across  this  bridge  under  a  re- 
vocable permit.  It  seems  that  this  railroad  desires  to  have  the 
approach  to  this  bridge  constructed  at  a  three  per  cent,  instead 
of  a  six  per  cent,  grade.  In  other  words,  it  asks  that  the  State 
build  an  approach  for  its  benefit,  which  is  not  required  by  the 
ordinary  uses  of  the  highway  at  this  point.  Unquestionably,  if 
their  request  is  granted,  the  additional  expense  of  such  grading 
must  be  borne  by  the  railroad.  In  fact,  all  expenses  of  construc- 
tion made  necessary  by  or  incident  to  the  use  of  this  bridge  and 
the  approaches  thereto  by  the  International  Railway  Company 
must  be  borne  by  that  company.  The  State  is  in  no  way  liable 
to  it  in  damages  by  reason  of  the  change  in  this  bridge. 

Furthermore,  it  is  my  opinion  that  the  State  should  not  make 
the  change  of  grade  requested  by  the  said  railway  company, 
because  such  change  of  grade  wTould  not  be  for  highway  purposes 
solely,  but  solely  for  the  benefit  of  the  railway  company,  and  the 
State  by  so  doing,  even  though  the  charge  therefor  was  placed 
upon  the  railway  company,  might  make  itself  liable  in  damages 
to  abutting  owners. 

Reining  v.  K  Y.  L.  and  W.  R.  R.  Co.,  128  K  Y.  157. 
Sauer  v.  New  York,  200  U.  S.  536. 
Sauer  v.  New  York,  180  1ST.  Y.  27. 
.Sander  v.  State,  182  N.  Y.  400. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Barge  Canal  Law  —  Contracts  —  Bridges  —  Railroads. 
Contract  4G.  Intersection  of  right  of  way  of  Rochester,  Syracuse 
and  Eastern  Railroad,  West  Shore  Railroad  and  New  York 
Central  Railroad,  Stations  5300  and  5250,  by  route  of 
Barge  canal.  Settlement  with  railroad  company  to  be  made 
by  special  examiner  and  appraiser,  after  appropriation  maps 
are  served  by  State  —  for  construction  of  the  three  bridges, 
subject  to  approval  of  Canal  Board. 

STATE  OF  NEW  YORK, 

Attorxey-General's  Office, 

Albany,  April  13,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor. 
Albany,  N.  Y.: 

Dear  Sir. —  With  reference  to  your  request  for  my  opinion 
made  on  the  23d  day  of  January,  1909,  as  to  whether  the  three 
bridges  therein  referred  to  as  necessary  under  Contract  No.  46 
should  be  buiR  at  the  expense  of  the  State,  I  beg  to  say,  that  an 
examination  of  the  copies  of  letters  submitted  with  your  com- 
munication of  that  date  and  the  blue  print  dated  December  30, 
1908,  discloses  that  in  this  contract  the  route  of  the  Barge  canal 
leaves  the  channel  of  the  Seneca  river,  and  at  a  short  distance 
therefrom,  at  approximately  Stations  5300  and  5250,  intersects 
the  rights  of  way  of  the  Rochester,  Syracuse  and  Eastern  Rail- 
road, the  West  Shore  and  the  New  York  Central.  I  am  informed 
that  all  of  these  intersections  are  more  than  ten  rods  distant 
from  any  portion  of  the  present  canal  system,  and  also  from  the 
banks  of  the  Seneca  river.  It  does  not  appear  in  any  of  your 
communications  as  to  whether  the  State  has  served  appropriation 
maps  on  any  of  these  railroads. 

It  will,  of  course,  be  necessary  if  this  has  not  been  done  to 
appropriate  from  the  railroads  land  necessary  for  the  channel  of 
the  Barge  canal.  This  the  State  authorities,  under  the  Barge 
Canal  Act,  have  the  power  to  do.  It  is  my  opinion  that  in  the 
case  of  these  three  intersections  the  State  must  pay  for  the  value 
of  the  land  so  appropriated. 
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The  Barge  Canal  Act  has  not  vested  the  State  authorities  with 
the  power  of  building  bridges  for  railroads.  The  act  has,  how- 
ever, vested  the  power  of  negotiating  for  settlement  with  parties 
whose  lands  have  been  appropriated  pursuant  to  the  act  in  a 
special  examiner  and  appraiser  whose  agreements  are  subject  to 
approval  by  the  Canal  Board.  In  the  cases  referred  to  in  your 
communications  it  will  be  the  duty  of  this  special  examiner  and 
appraiser,  after  the  lands  of  the  railroads  have  been  appropriated, 
to  negotiate  with  them  for  settlement  and  he  may  very  properly 
reach  an  estimate  of  that  damage  by  a  computation  of  the  costs 
of  constructing  a  bridge  across  the  channel  of  the  Barge  canal  at 
the  point  of  intersection. 

It  is  my  opinion  that  these  bridges  must  be  built  by  the  rail- 
roads after  having  obtained  permission  from  the  Superintendent 
of  Public  Works  to  cross  the  new  canal,  and  that  the  expense  of 
the  construction  as  settlement  of  the  railroads'  claim  must  be  borne 
by  the  State. 

I  return  herewith  blue  print  which  accompanied  your  letter. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Barge  Canal  Law  —  Contracts  —  Bridges  —  Railroads. 
Contract  47.  Intersection  West  Shore  Railroad  near  Clyde,  by 
route  of  Barge  canal.  Service  of  appropriation  map  by 
State,  and  settlement  by  special  examiner  and  appraiser, 
with  railroad  company,  subject  to  approval  Canal  Board, 
for  cost  of  construction  of  bridge.    • 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  13,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 
Dear  Sir. —  Replying  to  your  favor  of  February  17,   1909, 
asking  for  my  opinion  as  to  crossing  of  the  Barge  canal  with  the 
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\Vcibt  Shore  Railroad  at  a  point  iuur  miles  west  of  Clyde  within 
the  limits  of  Contract  No.  47,  in  which  you  enclose  communica- 
tion from  Special  Deputy  State  Engineer  William  B.  Landreth 
and  a  blue  print,  1  beg  to  say,  that  an  examination  of  this  com- 
munication and  of  the  blue  print  discloses  a  situation  similar  in 
its  legal  aspects  to  that  presented  by  yours  of  the  23d  of  January, 
1909,  to  which  I  have  this  day  replied.  In  this  case  the  channel 
of  the  Barge  canal  crosses  the  West  Shore  Railroad  at  a  point 
some  distance  from  the  Clyde  river.  Presuming  that  the  rail- 
road in  this  case,  as  in  the  others,  owns  its  right  of  way  and  the 
fee  of  the  land  on  wThich  the  right  of  way  rests,  the  State  must 
serve  appropriation  maps  pursuant  to  the  Barge  Canal  Act  upon 
the  railroad  company,  and  settlement  thereupon  may  be  made 
by  the  special  examiner  and  appraiser  with  the  railroad  com- 
pany, subject  to  approval  by  the  Canal  Board.  He  may,  in  this 
case,  estimate  the  damage  which  the  State  must  pay  at  the  cost 
of  constructing  this  bridge. 

I  herewith  return  blue  print  dated  December  9,  1908. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Barge  Canal  —  Bridges. 
Application  of  residents  of  Clifton  Park,   Saratoga  county,  for 
the   construction   of   a   bridge   over    the    Mohawk   river    at 
Vischer  Ferry. 

(See  opinion,  October  2,  190-7,  p.  375  Rep.;  August  0,  1907,  p. 
340  Rep.;  August  15,  1907,  p.  350  Rep.;  April  9,  1908; 
April  23,  1908;  April  24,  1908;  June  23,  1908;  December 
3,  190S.) 

STATE  OF  NEW  YORK, 

Attorxky-Gexeral's  Office, 

Albany,  May  5,  1909. 
ITon.    Fraxk    M.    Williams,    Slate    Engineer    and    Surveyor, 
Albany,  N.  Y.: 
Dear   Sir. —  Replying   to  your   communication   of   the   3d   of 
March   enclosing   a   petition   presented   by   certain   residents   of 
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Clifton  Park,  Saratoga  county,  for  the  construction  of  a  bridge 
over  the  Mohawk  river  at  Yiseher  Ferry  as  it  will  be  canalized 
for  the  Barge  canal,  I  b?g  to  say,  that  an  examination  of  the 
papers  discloses  the  following  facts. 

The  only  bridge  that  has  ever  been  maintained  across  the 
Mohawk  river  at  Vischer  Ferry  was  a  private  bridge  built  by 
the  Vischer  Ferry  Bridge  Company  in  1900.  This  bridge 
was  swept  away  by  flood  in  1002.  The  bridge  company  was  in- 
corporated in  1900  pursuant  to  the  Transportation  Corporation 
Law.  After  its  incorporation  the  bridge  company  acquired  cer- 
tain private  rights  for  a  ferry  at  this  point,  formerly  owned  by 
one  of  its  stockholders,  and  also  the  title  to  a  parcel  of  land  in 
the  town  of  Clifton  Park.  In  1904  the  bridge  company  obtained 
an  order  from  the  county  judge  of  Saratoga  county  granting  a 
license  to  operate  a  ferry  at  Vischer  Ferry  for  a  term  of  five 
years.     This  license  will  expire  in  November  of  this  year. 

Briefly  then,  the  crossing  of  the  Mohawk  river  at  this  point 
has  been  accomplished  by  private  companies  operating  pursuant 
to  law  either  a  bridge  or  a  ferry.  The  application  of  the  peti- 
tioners would  require  the  State  to  build  a  bridge  where  there  is 
no  public  bridge  at  present  and  charge  the  same  to  the  Barge 
canal  fund.  It  is  my  opinion  that  there  is  no  authority  for  the 
granting  of  their  request. 

It  is  well  established  law  that  the  title  to  the  bed  of  the  Mohawk 
river  is  in  the  State,  and  that  the  State  has  the  right  to  improve 
the  channel  of  that  stream  for  the  purposes  of  navigation  without 
incurring  liability  to  any  private  parties  who  have  bridges  or 
crossings  of  any  kind  in  operation  either  at  the  sufferance  or  by 
express  license  of  the  State.  The  incorporation  of  the  bridge 
company  did  not  give  to  this  company  an  absolute  right  to  main- 
tain a  bridge  or  ferry  at  this  point  as  against  the  State. 

The  powTer  of  the  State  in  so  far  as  the  use  of  the  water  and 
bed  of  the  Mohawk  is  concerned  for  purposes  oi  navigation  is 
paramount  to  all  private  interests  in  such  companies  as  the 
Vischer  Ferry  Bridge  Company  for  any  claim  for  damages 
under  the"  circumstances  involved  in  the  use  of  the  Mohawk  for 
the  purposes  of  the  Barge  canal.     Further,  it  is  my  opinion  that 
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the  provision  of  the  Barge  Canal  Law;  "  jSTew  bridges  shall  be 
built  over  the  canals  to  take  the  place  of  existing  bridges  wherever 
required'  or  rendered  necessary  by  the  new  location  of  the  canal/' 
does  not  require  the  construction  of  a  bridge  at  Vischer  Ferry 
because  there  is  not  at  the  present ,  time  even  a  private  bridge 
there  and  there  is  no  evidence  that  any  bridge  ever  existed  at 
this  point  save  such  as  was  built  by  the  Vischer  Ferry  Bridge 
Company.  ISTo  attempt,  therefore,  has  ever  been  made  by  any 
municipality  or  by  the  State  to  supply  the  needs  of  the  com- 
munity by  a  crossing  at  this  point.  The  construction,  there- 
fore, of  a  bridge  at  this  point  is  not  within  the  contemplation  of 
the  Barge  Canal  Act,  and  the  application  of  the  residents  of  Clif- 
ton Park  for  the  construction  of  such  a  bridge  must  be  denied. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal — Contract  No.  12. 

Dredging  Oneida  river  at  Three  Rivers.  Complaint  of  Sweet 
Bros.  Paper  Manufacturing  Company  against  contractors 
for  muddying  waters.  State  not  liable  for  damage  resulting 
from  improvement  of  channel  for  navigation,  and  need  not 
make  further  appropriation  of  waters. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  11,  1909. 

Hon.  Franklin  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.Y.: 
Dear  Sir. —  Replying  to  your  favor  of  the  16th  ultimo.,  in- 
closing communication  from  Messrs.  Battle  &  Marshall,  in  rela- 
tion to  the  complaint  of  Sweet  Brothers  Paper  Manufacturing 
Company  against  Stewart-Kerbaugh-Shanley  Company  for  mud- 
dying the  waters  of  the  Oswego  river,  Contract  12,  T  beg  to  say 
that  an  examination  of  the  statement  of  Messrs.  Battle  &  Marshall 
and  the  provisions  of  Contract  No.  12  disclose  the  following  facts: 


Digit 


zed  by  G00gle 


4  GO  Report  of  the  Attorney-General. 

The  contractors  on  this  contract  are  engaged  in  the  dredging 
of  the  Oneida  river  at  or  near  Three  Rivers.  They  are  using  in 
this  work  a^  hydraulic  dredge.  At  Three  Hi  vers  the  Oneida  and 
Seneca  rivers  unite  to  form  the  Oswego  river.  At  some  distance 
down  the  Oswego  river  from  Three  Rivers  is  located  the  plant  of 
Sweet  Brothers  Paper  Manufacturing  Company  at  Phoenix.  This 
company  is  engaged  in  the  manufacture  of  delicate  papers,  and 
in  the  process  of  their  plant  they  use  the  water  of  the  Oswego 
river.  The  contractor  in  their  operations  at  and  near  Three 
Rivers  stir  up,  scour  and  thereby  muddy  the  waters  in  which  they 
are  dredging.  These  waters,  as  they  flow  down  the  Oswego  river, 
carry  quantities  of  this  scour  or  silt  which  injure  the  Sweet 
Brothers  P#per  Manufacturing  Company  in  the  manufacture  of 
paper.  The  contractors  desire  the  State  to  appropriate  from  the 
Sweet  Brothers  Paper  Manufacturing  Company  whatever  right  it 
may  have  to  having  maintained  the  waters  of  the  Oneida  and 
Seneca  rivers  in  which  the  contractor  is  operating  in  a  clean 
unmuddied  condition. 

Von  request  niv  opinion  as  to  whether  the  State  or  the  con- 
tractor can  be  held  liable  for  the  damage  claimed  from  the  fore- 
going circumstances.  I  have  received  from  Messsrs.  Battle  & 
Marshall  copy  of  the  statement  sent  to  you  and  also  a  copy  of  a 
memorandum  of  authorities  applying  to  this  situation. 

The  Oneida  and  Seneca  Rivers  are  navigable  streams  and, 
therefore,  the  rights  of  the  State  for  the  purposes  of  navigation 
in  the  waters  and  beds  of  these  streams  are  paramount  to  all 
others.  The  cases  submitted  by  counsel  for  the  contractor  show 
that  Sweet  Brothers  Paper  Manufacturing  Company  can  have  no 
claim  for  damages  against  the  State  for  the  use  that  is  being 
made  of  the  waters  in  which  the  contractors  are  carrying  on  their 
operations.  It  seems  that  the  condition  complained  of  is  a  neces- 
sary result  of  the  dredging  being  carried  on  at  that  point.  It  is, 
therefore,  a  condition  resulting  from  the  exercise  by  the  State  of 
its  power  of  improving  the  channel  of  the  Oneida  and  Seneca 
rivers  for  the  purpose  of  navigation. 

The  state  must  provide  contractors  on  Barge  canal,  contracts 
with  possession  of  the  necessary  lands,  structures  and  waters  for 
the  carrying  out  of  their  contracts.     It  is  not,  however,  called 
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upon  to  enter  into  the  field  of  speculation  as  to  possible  rights,  such 
as  are  claimed  in  this  case,  and  it  is  my  opinion  that  the  State 
should  not  make  the  appropriation  desired  because  it  is  of  such  an 
indefinite  and  uncertain  nature,  and  since  it  is  conceded  by  the 
parties  making  the  request  that  there  is  a  good  and  sufficient 
defense  to  the  claim  advanced  by  the  paper  company. 

I,  therefore,  beg  to  advise  you  that  there  is  no  liability  on  the 
State  for  the  alleged  damages  caused,  nor  do  I  believe  that  there 
is  any  on  the  part  of  the  contractor,  as  he  is  conducting  his  work 
as  an  agent  of  the  State. 

I  return  herewith  the  communication  from  Messrs.  Battle  & 
Marshall. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  Contract  No.  11. 
Contract  with  Fort  Orange  Construction  Company.  Contractors 
required  to  furnish  directly  from  excavation  of  prism  of 
canal  material  for  use  in  second-class  embankment.  Word 
"  structures,"  as  used  in  specifications  applies  to  whole  chan- 
nel of  the  canal. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  11,  1909. 

Hon.  Franklin  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 
Dear  Sir. —  I  have  a  communication  from  Special  Deputy 
State  Engineer  William  B.  Landreth,  dated  May  3,  1909,  inclos- 
ing copy  of  a  letter  to  him  from  G.  F.  Stickney,  Supervising 
Engineer,  dated  May  3,  1909,  with  reference  to  interpretation 
of  certain  specifications  in  Barge  canal  Contract  No,  11,    There 
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is  in  this  contract  with  the  Fort  Orange  Construction  Company 
the  following  specification : 

"  The  sequence  and  rate  of  progress  of  excavation  shall  be 
so  arranged  that  all  earth  between  Stations  220  and  273 
suitable  for  forming  first-class  embankment  may  be  trans- 
ported directly  from  the  excavation  to  its  place  in  embank- 
ment, and  so  that  a  sufficient  amount  of  earth  not  required 
for  first-class  embankment  or  a  sufficient  amount  of  rock 
may  be  transported  directly  from  the  excavation  to  its  place 
in  second-class  embankment.  The  excavation  for  the  canal 
structures  shown  on  the  plans  provide  ample  material  for 
forming  second-class  embankment,  and  the  contractor  will 
not  be  paid  for  excavating  any  material  from  borrow  pits 
for  this  class  of  embankment. 

"  Work  on  all  structures  backed  by  embankment  shall  be 
prosecuted  at  such  rate  and  in  such  order  that  there  shall 
always  be  a  supply  of  available  unexcavated  material  for 
forming  the  embankment." 

It  seems  that  the  total  amount  of  excavation  under  the  contract 
amounted  to  080,245  cubic  yards,  of  which  there  has  been  con- 
structed at  the  present  time  429,086  cubic  yards,  leaving  unex- 
cavated 251,159  cubic  yards;  that  the  embankment  of  all  classes 
amounted  to  302,543  cubic  yards,  of  which  there  has  been  con- 
structed a  total  of  115,195  cubic  yards,  leaving  unconstructed 
247,148  cubic  yards.  There  seems  to  be  available  enough  exca- 
vation of  the  kind  suitable  for  first-class  material  and  of  so-called 
second-class  material,  provided  the  contractor  has  to  use  that 
excavated  from  the  prism  of  the  canal. 

You  desire  my  opinion  as  to  whether  the  contractors  can  be 
required  to  furnish  for  the  embankment  for  second-class  material 
excavations  throughout  the  prism  of  the  canal,  and  as  to  the  mean- 
ing of  the  word  "structures"  as  used  in  the  foregoing 
specification. 

While  the  word  "  structures  "  is  ordinarily  defined  as  something 
built  up  of  materials  put  together,  it  may  have,  through  the 
agreement  of  the  parties  to  a  contract,  a  different  meaning. 
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It  is  my  opinion  that,  under  the  circumstances  of  the  present 
case,  the  use  of  the  word  "structures"  involved  not  alone  the 
masonry  or  built-up  structures  within  the  site  of  the  contract,  but 
also  the  remainder  of  the  channel  or  prism  of  the  canal  within 
the  site  of  the  contract.  The  engineer's  estimates  of  quantities 
showing  how  much  excavation  would  be  required  of  the  various 
classes  for  embankment  and  how  much  of  those  materials  could  be 
obtained  from  the  excavation  for  masonry  structures  were  known 
at  the  time  the  parties  entered  into  the  contract,  and  even  if  the 
contractor  did  not  know  them  he  has  stipulated  in  his  contract 
that  he  has  satisfied  himself  by  his  own  investigation  as  to  the 
estimates.  lie,  therefore,  knew  or  should  have  known  that  there 
was  not  sufficient  materials  from  the  excavation  for  masonry 
structures  to  make  the  embankment,  and  by  signing  the  agree- 
ment, the  carrying  out  of  which  involved  the  use  of  more  material 
than  could  be  excavated  for  merely  masonry  or  other  built-up 
structures,  he  became  a  party  to  the  application  of  the  word 
"structures"  in  a  broader  sense,  to  wit:  the  whole  channel  or 
prism  of  the  canal.  This  theory  is  fortified  by  the  following 
quotation  from  the  specification: 

"  The  excavation  for  the  canal  structures  shown  on  the 
plans  provide  ample  material  for  forming  second-class  em- 
bankment, and  the  contractor  will  not  be  paid  for  excavating 
any  material  from  borrow  pits  for  this  class  of  embankment." 

I  am,  therefore,  of  the  opinion  that  under  the  special  circum- 
stances of  this  case  the  word  "  structures  "  applies  to  the  whole 
channel  of  the  canal  where  there  is  excavation  and  that  the  con- 
tractor is  required  to  transport  directly  from  the  excavation  the 
material  suitable  for  use  in  second-class  embankment. 
Yours  very  respectfully, 

EDWARD  E.  O'MALLEY, 
1  Attorney-General. 
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Barge  Canal  —  Contract  25. 
Enlargement   channel    Champlain   canal,   removal   tow-path   and 
construction   of  berme   bank  to  be   used   as  new  tow-path. 
Contractor  should  bear  expense  of  graveling  bank  in  conduct- 
ing work  for  the  "  navigation  of  the  canal." 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  12,  1009. 

Hon.    Frank    M.  'Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  communication  of  the  10th 
instant  from  Special  Deputy  State  Engineer  William  B.  Landreth 
with  reference  to  the  tow-path  in  Contract  25,  it  appears  that  the 
contractor  on  this  contract  was  required  to  enlarge  the  channel 
of  the  Champlain  canal  by  the  removal  of  the  existing  tow-path. 
In  the  spoil  bank  on  one  side  of  the  new  canal  the  plans  and 
specifications  call  for  the  construction  of  a  berme  which  was  in- 
tended to  be  used  as  a  tow-path  not  only  during  the  life  of  the 
contract  but  also  as  long  as  the  boats  are  moved  on  the  channel 
of  the  canal  by  animal  traction.  It  has  developed  that  in  periods 
of  rainy  weather  this  berme  bank  is  almost  impassable  as  a  tow- 
path  and  it  is  proposed  to  surface  it  with  a  coat  of  gravel. 

I  am  asked  for  my  opinion  as  to  whether  the  expense  of  placing 
this  gravel  upon  the  berme  bank  must  be  borne  by  the  State  or 
the  contractor. 

Contract  25  contains  the  following  paragraph: 

"  18.  The  work  shall  be  conducted  so  as  not  to  interfere 
with  the  navigation  of  the  present  canal  and  the  safety  of 
such  banks  and  structures  as  may  be  required  for  that  pur- 
pose between  the  15th  day  of  Hay  and  the  15th  day  of  Xo- 
vember  of  each  year  during  the  progress  of  the  work.  Such 
precautionary  measures  as  may  be  necessary  and  additions 
such  as  may  be  prescribed  by  the  superintendent  of  public 
works  to  guard  against  the  interruption  or  injury  to  naviga- 
tion, shall  be  taken  and  observed  by  the  contractor  at  his  own 


expense    *    *    *." 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  435 

A  tow-path  suitable  for  the  use  of  traction  animals  is  a  ne- 
cessity of  the  present  system  of  navigation  on  the  canals  and 
must,  therefore,  be  considered  within  the  meaning  of  the  phrase 
"■navigation  of  the  present  canal." 

By  agreeing  to  the  foregoing  provisions  of  his  contract  the  con- 
tractor must  be  presumed  to  have  had  in  mind  at  the  time  of 
entering  into  the  agreement  the  construction  of  a  proper  tow-path, 
such  as  would  sustain  at  all  times  during  the  period  of  naviga- 
tion the  use  necessary  to  such  navigation.  Consequently,  I  am 
of  the  opinion  that  the  expense  of  doing  whatever  may  be  neces- 
sary to  make  of  this  berme  a  suitable  tow-path  must  be  borne 
by  the  contractor. 

Yours  very  truly, 

EDWARD  -R.  O'MALLEY,  . 

Attorney-General. 


Canal  Law  —  Bridges  —  Contracts. 
Lyell  avenue  lift  bridge,  Rochester.     Specifications  in  contract 
requiring  that  all  electrical  equipment  shall  be  included  in 
contract  price,  contractor  should,  therefore,  bear  expense  of 
certain  rheostats  found  necessary. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  3,  1901). 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  X.  Y.: 
Dear  Sir. —  T  have  your  favor  of  the  28th  ultimo  enclosing  a 
communication  to  you  from  Chief  Bridge  Designer  William  R. 
Davis.  You  request  my  opinion  as  to  whether  the  State  or  the 
contractor  must  bear  the  expense  of  certain  rheostats  which  have 
Leon  ordered  placed  in  the  bridge  over  the  canal  at  Lyell  avenue 
in  the  city  of  Rochester. 
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An  examination  of  Mr.  Davis'  letter  discloses  that  the  contract 
into  which  the  State  entered  for  the  construction  of  this  bridge 
contains  in  30s  of  the  special  specifications,  the  following: 

"  The  rheostats  shall  also  be  sufficient  so  that  with  the  con- 
troller at  the  first  point,  the  solenoid  brakes  will  not  be  fully 
removed  and  the  motor  will  revolve  about  30  EPM." 

Special  specification  37s  of  that  contract  provides  that  the  cost 
of  furnishing  and  installing  all  electric  equipment,  including  that 
mentioned  in  paragraph  30s,  shall  be  included  in  the  contract 
price  for  electrical  equipment. 

The  preliminary  operating  of  the  Lyell  avenue  bridge  shows 
that  under  certain  conditions  of  loading,  the  speed  cannot  be  kept 
sufficiently  low  for  safety.  This  condition  has  required  the  in- 
stallation of  six  additional  rheostats. 

It  seems  that  while  the  contract  for  the  execution  of  this  work 
was  being  advertised,  Mr.  Davis  received  from  the  General  Elec- 
tric Company  a  letter  dated  November  30,  1908,  transmitting 
a  copy  of  quotation  for  electrical  equipment  furnished  to  the 
Seneca  Engineering  Company  of  Montour  Falls,  N.  Y.,  one  of 
the  firms  which  later  submitted  a  bid  for  the  construction  of  the 
bridge.  The  quotation  particularized  as  to  the  different  pieces  of 
apparatus  specified,  3  CG  resistance  boxes  and  stated  that  the 
same  quotations  were  then  being  sent  in  reply  to  all  other  re- 
quests. These  resistance  boxes  were  furnished  and  I  assume  they 
were  not  sufficient  to  comply  with  the  requirements  of  paragraph 
30s  of  the  special  specifications  above  quoted. 

Mr.  Davis  calls  your  attention  to  the  fact  that  he  did  not  notify 
the  General  Electric  Company  of  the  insufficiency  of  the  amount 
of  resistance  provided  by  the  apparatus  upon  which  the  company 
sent  quotations  and  that  if  such  notification  had  been  made  in 
all  probability  the  bids  of  the  contractor  would  have  been  in- 
creased to  the  amount  of  the  cost  of  the  additional  rheostats. 

It  is  my  opinion  that  this  contention  is  no  reason  for  relieving 
the  contractor  from  the  express  provisions  of  his  contract.  The 
correspondence  with  the  General  Electric  Company  is  no  part  of 
the  contract.  Moreover,  these  negotiations,  if  they  can  be  called 
negotiations,  were  conducted  with  a  third  party  prior  to  the  exe- 
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cution  of  the  written  contract,  which  must  he  considered  to  in- 
clude the  agreement  of  the  parties.  The  only  obligation  that  rested 
upon  the  contractor  was  to  provide  rheostats  sufficient  to  accom- 
plish the  result  mentioned  in  paragraph  30s.  He  failed  to  do  so 
and  must,  therefore,  bear  the  expense  necessary  to  furnish  the  re- 
quired resistance. 

I  return  herewith  the  letter  of  Mr.  Davis  enclosed  with  your 
communication  of  the  28th  ultimo. 

Yours  respectfully, 

EDWAED  E.  O'MALLEY, 

Attorney-General. 


Barge  Canal  — •  Contracts  —  Removal  of  Buildings. 

Ownership  of  buildings  on  canal  property.  Whether  contractor 
may  dispose  bf  such,  and  payment  therefor.  Situation  re- 
garding Contract  No.  9,  and  Hall  Building  contracted  for 
sale  by  Thomas  Crimmins  Contracting  Company.  Whether 
State  may  change  plan  and  restore  to  former  owner.  Eemedy 
for  contractor  through  Court  of  Claims. 

(See  letters,  January  28,  1909,  L.  B.  99,  p.  954;  April  5, 
19.09,  L.  B.  102,  p.  798;  May  25,  1909,  L.  B.  104,  p.  823; 
also  opinions,  September  23,  October  23  and  November  30, 
1908.) 

STATE  OF  NEW  YOEK, 

Attorney-Gen eral's  Office, 

Albany,  June  18,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 
Dear  Sir. —  I  have  your  favor  of  the  26th  ultimo  enclosing  a 
communication  to  you  of  the  20th  ultimo  from  Special  Deputy 
State  Engineer  William  B.  Landreth  with  copies  of  the  corre- 
spondence.    I  am  also  in  receipt  of  a  communication  to  me  from 
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your  special  deputy  enclosing  copy  of  agreement .  between  the 
Thomas  Criminins  Contracting  Company  and  certain  other  parties 
with  reference  to  the  sale  and  removal  of  the  Hall  Building  at 
Knowlesville  on  Contract  No.  9. 

The  questions  involved  in  your  communication  arise  out  of 
Barge  Canal  Contract  No.  9  entered  into  between  the  State  and 
the  Thomas  Crimmins  Contracting  Company.  The  contract  con- 
tains, at  page  7  thereof,  a  list  of  buildings  with  the  names  of 
the  owners  and  the  character  and  condition  of  the  structures  and 
is  described  as  "  List  of  buildings  to  be  removed  from  site  of  Con- 
tract No.  9."  One  of  these  buildings  is  described  as  belonging 
to  E.  D.  Hall  and  being  a  store-hall  in  fair  condition.  The  bid- 
ding sheet  of  this  contract,  as  Item  37,  contains  the  following: 

"  Deduct  price  to  be  paid  to  the  State  of  New  York  for 
buildings  in  place,  which  are  to  be  removed  without  expense 
to  the  State  *  *  *  per  lump  sum  of  one  thousand 
dollars." 

Paragraph  5  of  the  contract  itself  contains  the  following : 

"  5.  The  contractor  further  agrees  that  he  will  not  assign, 
transfer,  convey,  sublet,  or  otherwise  dispose  of  this  contract 
or  of  his  right,  title  or  interest  or  his  power  to  execute  the 
same  without  the  consent  in  writing  of  the  Superintendent 
of  Public  Works,     *     *     *." 

"  6.  It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  final  completion  and  acceptance  of  the  work  to 
make  such  additions  to  or  deductions  from  such  work  or 
changes  in  the  plans  and  specifications  covering  the  work  as 
may  be  necessary,  and  the  contract  shall  not  be  invalidated 
thereby;     *     *     *." 

"  25.  The  contractor  agrees  that  no  public  or  private  road 
that  crosses  or  intersects  the  line  of  said  canal  or  work  shall 
be  obstructed,  nor  shall  any  crops  of  any  kind  or  nature,  or 
any  dwelling-house  or  other  building  within  the  site  be  dis- 
turbed, except  with  the  written  consent  of  the  State  Engineer, 
and  then  only  in  such  manner  and  for  such  time  as  may  be 
specified  in  said  written  consent." 
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Paragraphs  17a  and  17c  of  the  specifications  are  as  follows: 

"  There  are  thirty-one  buildings  with  their  outbuildings, 
etc.,  to  be  removed  from  the  site  of  this  contract.  These 
buildings  will  become  the  property  of  the  contractor,  who 
may  dispose  of  them  as  he  sees  fit,  except  that  all  parts  shall 
be  entirely  removed  before  the  completion,  of  the  work,  to- 
gether with  their  foundations  and  all  accessories." 

******** 

"  The  buildings  so  to  be  removed  shall  become  the  property 
of  the  contractor,  who  shall  remove  the  same  without  cost 
to  the  State,  and  in  addition  thereto  shall  pay  to  the  State  the 
amount  fixed  in  this  contract,  to  be  deducted  from  the  moneys 
due  or  to  become  due  under  the  contract," 

After  the  execution  of  this  contract  the  State  appropriated  the 
Hall  property  and,  thereafter,  the  contractor  entered  into  an 
agreement  with  a  third  party  for  the  disposal  of  the  building. 
It  seems  that  the  State  now  contemplates  the  return  of  the  Hall 
property  to  the  original  owrner  because  a  contemplated  change  in 
the  plans  of  the  work  may  render  the  appropriation  of  this  land 
unnecessary. 

You  ask  me  for  my  opinion,  first,  as  to  the  ownership  of  the 
buildings  on  the  canal  property,  and  second,  if  the  contractor  has 
the  right  to  dispose  of  the  buildings,  as  to  wThat  provision  of  law 
exists  for  the  payment  of  any  moneys  to  the  contractor  for  such 
buildings-  and  as  to  the  restoration  of  property  to  Dr.  Hall  with- 
out severance  from  the  real  estate. 

Contract  No.  9  is,  as  to  the  list  of  buildings  above  referred  to, 
an  executory  agreement  of  sale,  having  for  its  purpose  the  dis- 
posal of  the  buildings  therein  described  as  personal  property.  No 
title  to  the  buildings  themselves  vested  in  the  contractor  until  the 
building  was  actually  severed  from  the  real  estate.  The  con- 
tractor acquired  merely  a  right  to  remove,  upon  the  exercise  of 
which  right  he  would  become  the  owrner  of  the  chattels. 

This  right  of  removal  was  to  be  exercised  within   the  time 
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limits  fixed  for  the  completion  of  Lis  contract  and  was  governed 
moreover  by  the  provisions  of  paragraph  25  of  the  contract  above 
quoted,  which  made  the  exercise  of  the  right  of  removal  subject, 
as  to  time  within  the  general  time  limits  of  the  contract,  to  the 
written  consent  of  the  State  Engineer.  This  consent  has  never 
been  given. 

The  right  so  acquired  by  the  contractor  is  a  right,  title  or  in- 
terest acquired  by  him  by  virtue  of  his  contract  and  is,  therefore, 
within  the  meaning  of  paragraph  5  of  the  contract,  which  pro- 
vides that  the  contractor  shall  not  dispose  of  his  right,  title  or 
interest  therein  without  the  written  consent  of  the  Superintendent 
of  Public  Works.     This  written  consent  has  never'  been  given. 

Because  of  these  provisions  and  because  of  the  conditions  and 
limitations  placed  in  the  contract  between  the  Thomas  Crimmins 
Contracting  Company  and  the  parties  to  whom  it  attempted  to 
sell  the  Hall  Building,  as  the  same  appears  from  the  copy  shown 
me,  I  am  of  the  opinion  that  the  claims  of  the  third  parties,  so 
far  as  the  State  is  concerned,  may  be  disregarded. 

The  State  may,  under  the  authority  of  paragraph  6  of  the  con- 
tract, change  the  plan  so  as  to  make  the  appropriation  of  this 
property  unnecessary  and  thereby  deduct  so  much  work  from  the 
contract  and  the  contract  itself  shall  not  be  invalidated  thereby. 
The  contractor  will,  however,  be  entitled  to  compensation  for  the 
loss  of  his  right  to  remove  the  building  and  convert  it  into  per- 
sonal property. 

It  is  my  opinion  that  there  is  no  provision  of  law  which  has 
authorized  payment  to  the  contractor  for  such  damages  save 
through  the  Court  of  Claims. 

I  return  herewith  your  enclosures. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 
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Barge  Canal  —  Section  3. 
State  Engineer  may  construct  lock  at  Fort  Bull  having  length  of 
178  feet,  a  depth  of  not  less  than  11  feet,  and  of  such  width 
as  is  provided  in  improved  canal  locks. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office,  * 

Albany,  June  18,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  favors  of  the  21st  ultimo  and  the  16th 
instant  in  which  you  ask  me  for  my  opinion  ^s  to  whether  it  is 
permissible  for  you  in  accordance  with  section  3  of  chapter  147 
of  the  Laws  of  1903  as  amended  to  construct  a  lock  near  Fort 
Bull  having  a  length  of  178  feet,  a  width  of  45  feet  and  depth  of 
12  feet. 

There  is  contained  in  the  section  of  the  Barge  Canal  Act  re- 
ferred to  the  following  provision : 

"  Section  3.  *  *  *  And  at  the  point  of  divergence 
from  the  present  Erie  canal  near  Fort  Bull  a  lock  may  be 
constructed  with  the  following  governing  dimensions :  Length 
between  hollow  quoins,  one  hundred  and  seventy-eight  feet; 
clear  width,  twenty-eight  feet;  minimum  depth  on  mitre  sills, 
eleven  feet,  and  shall  be  so  erected  and  constructed,  that  the 
boats  navigating  the  proposed  improved  canal  will  be  able  to 
lock  into  the  present  Erie  canal  at  this  point ;  and  that  por- 
tion of  the  present  Erie  canal  lying  between  the  point  above 
described  and  the  Orville  or  Butternut  creek  feeder  shall  be 
maintained  as  a  navigable  canal  and  feeder  of  its  present  size 
and  depth     *     *     *." 

There  is  also  contained  in  section  3  of  said  act  as  amended  the 
following  general  provision  with  reference  to  locks: 

"  Section  3.  *  *  *  The  locks  shall  have  the  follow- 
ing governing  dimensions:    Minimum  length  between  hollow 
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quoins,  three  hundred  and  twenty-eight  feet;  minimum 
'(clear)  width,  twenty-eight  feet;  minimum  depth  in  lock 
chamber  and  on  mitre  sills,  eleven  feet,  and  with  such  lifts  as 
the  State  Engineer  may  determine     *     *     *." 

The  underscored  words  in  the  foregoing  quotation  were  added 
by  chapter  740  of  the  Laws  of  1905.  The  addition  by  that 
amendment  of  the  wrord  "  minimum  "  as  to  the  length  and  width 
of  the  locks  authorizes  the  engineers  to  design  in  the  Barge  canal 
improvement  locks  of  greater  length  and  width.  It  must  be  noted 
that  the  Legislature  did  not  make  any  amendment  in  the  act  as 
to  the  construction  of  the  lock  at  Fort  Bull. 

It  appears  that  this  lock  is  to  be  constructed  so  as  to  provide 
for  navigation  to  and  from  the  improved  Erie  canal  at  this  point 
and  is  to  be  "  so  erected  and  constructed  that  boats  navigating 
the  proposed  improved  canal  will  be  able  to  lock  into  the  present 
Erie  canal  at  this  point."  The  improved  Erie  canal  with  the 
new  style  of  locks  forty-five  feet  in  width  contemplates  the  use 
of  barges  approximately  forty-three  feet  in  width.  While  the 
present  Erie  canal  from  Fort  Bull  to  the  Orville  or  Butternut 
creek  is  to  be  maintained  as  a  navigable  canal  of  its  present  size 
and  depth,  it  is  contemplated  that  one  thousand  ton  barges  under 
half  loads  might  navigate  this  section  of  the  waterway.  It  seems 
that  there  are  numerous  industries  under  this  portion,  including 
factories  for  the  construction  of  Barge  canal  boats.  A  lock 
twenty-eight  feet  in  width  would  on  the  one  hand  not  accommodate 
the  new  style  of  craft  which  is  to  navigate  the  improved  canal, 
and  on  the  other  hand  would  be  too  large  for  the  present  style  of 
canal  boats. 

From  all  the  facts  and  the  reading  of  the  whole  act,  I  am  of 
the  opinion  that  you  may  legally  construct  a  lock  at  Fort  Bull 
having  a  length  of  178  feet,  having  the  same  width  as  is  provided 
in  the  locks  of  the  improved  canals  and  having  a  depth  of  not  less 
than  eleven  feet. 

Yours  very  truly, 

EDWABI)  K.  (TMALLEY, 

Attorney-General. 
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Barge  Caiial  —  Surplus  Waters. 
Contract  No.   9,   alteration  orders.      Application  of  the  Fulton 
Pulp  &  Paper  Company  for  increased  size  of  bulkheads  Xos. 
3  and  4,  at  lower  dam  at  Fulton. 

(See  opinion  October  27,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  25,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  TV- 
Dear  Sir. —  I  have  received  from  your  office  letter  of  your 
Special  Deputy  William  B.  Landreth,  dated  June  8,  1909,  and 
letters  of  the  Hon.  George  H.  Cobb  to  you,  dated  June  15,  1909, 
and  June  16,  1909,  together  with  copy  of  an  order  in  an  action 
entitled  "  The  Fulton  Paper  Company  v.  Lucy  A.  Nelson,  and 
others,"  Alteration  Order  No.  10  on  Contract  No.  10,  and  Al- 
teration Order  No.  6  on  Contract  No.  10. 

The  matter  involved  in  these  communications  is  the  applica- 
tion of  the  Fulton  Pulp  &  Paper  Company  for  an  increase  in 
the  size  of  bulkheads  3  and  4  at  the  west  end  of  the  lower  dam 
at  Fulton.  It  appears  that  these  bulkheads  as  now  designed  are 
smaller  than  what  is  desired  by  this  company  and  what  is  neces- 
sary for  the  full  control  and  disposal  of  the  surplus  waters  which 
will  be  eventually  available' at  this  point.  The  Fulton  Pulp  & 
Paper  Company  proposes  to  pay  for  the  additional  expense  which 
will  be  necessitated  by  the  change  in  size  of  these  bulkheads  asked 
for  by  them,  amounting  to  $3,669.22  and  will  release  the  State  of 
liability  by  reason  of  the  construction  of  this  dam. 

This  proposition  was  referred  to  the  Attorney-General  in 
October  of  1908  by  the  Canal  Board  and  on  the  27th  of  that 
month  my  predecessor  rendered  an  opinion  to  the  Canal 
Board  holding  in  brief  that  contributions  by  power  users  for 
the  building  of  structures  on  the  Barge  canal  should 
not  be  accepted  because  the  acceptance  of  such  sums 
might     tend    to   confirm    the    right    of   such   parties   to   the   use 


Digiti: 


zed  by  G00gle 


444  Report  of  the  Attorney-General. 

of  the  surplus  waters  where  such  structures  were  erected  and  that 
in  view  of  the  enactment  of  section  16  of  the  Barge  Canal  Law 
referring  to  the  leasing  of  surplus  waters,  the  engineer  might 
properly  provide  for  the  construction  of  such  apparatus  as  would 
properly  care  for  the  surplus  waters  created  by  the  improvement . 
to  be  disposed  of  as  the  Legislature  might  in  due  time  determine. 

I  agree  with  my  predecessor  in  the  conclusions  reached  in  that 
opinion.  The  question  of  the  right  of  power  users  to  surplus 
waters  is  and  will  continue  to  be  a  matter  of  great  importance 
to  the  State,  and  the' State,  in  the  disposal  of  the  rights  to  use 
surplus  waters,  should  not  be  embarrassed  by*  any  claims  which 
might  arise  from  contributions  of  power  users  such  as  are  con- 
templated by  the  proposition  of  the  Fulton  Pulp  &  Paper 
Company. 

I  return  herewith  the  six  enclosures  above  referred  to  with  the 
proceedings  of  the  Canal  Board  of  the  present  year  and  of  1908 
sent  to  me  by  your  office. 

Yours  very  truly, 

EDWAED  R,  O'MALLEY, 

Attorney-General. 

Barge  Canal  —  Bridges  —  Railroads. 
Raising  bridge  of  New  York  Central  &  Hudson  River  Railroad 
Company  crossing  Oneida  river  at  Three  River  Point, 
whether  State  or  railroad  shall  bear  expense  of. 
(See  opinions,  August  2,  1907,  p!  336  Rep.;  August  6,  1907,  p. 
340  Rep. ;  August  15,  1907,  p.  350  Rep. ;  October  2,  1907, 
p.  375  Rep. ;  October  17,  1907,  p.  377  Rep. ;  April  9  and 
24,  1908. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  25,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 
Dear  Sir. —  I  have  had  under  consideration  for  a  long  time 
your  favor  of  January  29,   1909,  requesting  my  opinion   as  to 
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whether  the  expense  of  raising  the  bridge  of  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  at  Three  River  Point 
at  the  crossing  of  the  Oneida  river  must  be  borne  by  the  railroad 
or  the  State. 

The  railroad  at  this  point  is  a  part  of  what  was  formerly  the 
railroad  of  the  Syracuse,  Phoenix  &  Oswego  Railroad  Company. 
By  various  steps  in  the  way  of  reorganization,  lease  and  sale  the 
rights  of  that  company  at  the  point  in  question  have  passed  to  the 
New  York  Central  &  Hudson  River  Railroad  Company.  From 
the  statements  made  to  me  by  the  vice-president  of  the  railroad 
company  in  a  memorandum  brief  submitted,  it  appears  that  the 
first  bridge  constructed  at  this  point  over  the  Oneida  river  was 
built  in  1873  and  that  the  existing  bridge  is  the  fourth  which  has 
been  constructed  at  this  point  either  by  the  original  company  or 
its  successors. 

It  seems  to  be  well  established  by  the  history  of  the  State's 
waterways  that  the  Oneida  river,  formerly  known  as  the  Onon- 
daga river,  was  a  part  of  a  water  highway  connecting  the  Hudson 
river  with  Lake  Ontario  and  the  St.  Lawrence  river.  The  Indians 
and  white  traders  used  this  stream  as  a  means  of  communication 
with  the  interior,  passing  up  the  Mohawk  as  far  as  Fort  Stanwix, 
and  at  that  point  carrying  their  canoes  and  batteaux  across  the 
low  water-shed  to  Wood  creek.  They  then  passed  down  Wood 
creek,  through  Oneida  lake  to  the  Oneida  river  and  from  thence 
to  Lake  Ontario  by  the  Oswego  river  at  Three  River  Point.  The 
early  settlers  in  western  Xew  York  reached  their  holdings  over 
the  waters  of  the  Oneida  and  Seneca  rivers.  History,  therefore, 
proves  that  the  Oneida  river  has  always  been  a  highway  of  water 
communication  and  is.  in  fact  and  law  a  navigable  stream. 

As  early  as  1792  the  improvement  of  the  stream  for  navigation 
purposes  was  considered.  Various  surveys  were  made  and  acts  of 
the  Legislature  passed  with  reference  thereto.  Finally,  the 
Oneida  river  improvement  was  authorized  on  the  20th  of  April, 
1839,  by  chapter  284  of  the  Laws  of  that  year,  which  made  an 
appropriation  for  the  improvement  of  the  navigation  of  the  Oneida 
river  for  the  use  of  steamboats.  A  depth  of  four  and  one-half  feet 
of  water  was  provided.  The  law  called  for  two  locks  and  one 
dam.  Construction  on  tbo  improvement  was  completed  in  1850. 
In  this  year  boats  passed  into  the  river  at  Brewerton. 
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It  appears,  therefore,  that  at  the  time  the  predecessor  of  the 
oSTew  York  Central  &  Hudson  Kiver  Railroad  Company  con- 
structed its  bridge  at  Three  River  Point  in  1873,  the  State  had 
already  recognized  the  channel  as  a  public  navigable  waterway  and 
had  made  extensive  improvements  thereon.  It  does  not  appear 
that  the  railroad  company  ever  obtained  or  applied  for  any  per- 
mission to  cross  the  Oneida  river  at  Three  River  Point,  and  it 
may  be  presumed  for  the  purposes  of  this  opinion  that  it  con- 
structed its  railroad  across  the  river  without  permission. 

The  railroad  maintains  that  under  the  act  of  1850,  pursuant 
to  which  the  Syracuse,  Phoenix  &  Oswego  Railroad  Company  was 
incorporated,  it  acquired  the  right  to  construct  its  road  across  this 
stream  of  water.  Subdivision  5  of  section  28  of  chapter  140  of 
the  Laws  of  1850,  referred  to  by  the  railroad  company  contains 
the  following  provision : 

«  5#  #  *  *  Every  company  formed  under  this  act  shall 
be  subject  to  the  power  vested  in  the  eanal  commissioners  by 
the  seventeenth  section  of  chapter  two  hundred  and  seventy- 
six  of  the  session  laws  of  eighteen  hundred  and  thirty-four; 
nothing  in  this  act  contained  shall  be  construed  to  authorize 
the  erection  of  any  bridge  or  any  other  obstructions  across, 
in  or  over  any  stream  or  lake  navigated  by  steam  or  sail  boats 
at  the  place  where  any  bridge  or  other  obstruction  may  be 
proposed  to  be  placed     *     *    *." 

This  provision  is  a  complete  answer  to  the  company's  conten- 
tion. 

The  railroad  maintains  further  that  its  chain  of  title  comes 
from  the  grant  of  the  State  to  the  center  of  the  Oneida  river.  On 
the  north  side  of  the  Oneida  river  the  railroad  title  comes  from 
the  patent  given  by  the  State  to  Ezra  L.  L'Hommedieu,  dated 
December  21,  1792.  The  description  on  this  patent  reads: 
"  Beginning  on  the  north  shore  of  the  said  river  (Oneida  at  a 
sapling  marked  E  H  opposite  to  an  island  in  said  river  near  two 
miles  below  the  Three  River  Point  and  running  from  the  said 
place  of  beginning  north,  &c.  *  *  *  then  S  G7°  E  to  the  said 
Onondaga  River  and  then  down  along  the  said  river  to  the  place 
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of  beginning."  The  title  to  the  property  on  the  south  side  of 
the  Oneida  river  at  this  point  is  traced  back  to  the  conveyance 
by.  the  State  of  lot  No.  14  of  the  military  grant,  reference  being 
made  to  the  map  of  the  tract  which  shows  the -lot  lines  running 
to  the  river.  This  department  has  consistently  held,  in  convey- 
ance or  patents  from  the  State  of  lands  bordering  upon  a  navi- 
gable stream,  such  descriptions  do  not  convey  title  to  the  bed  of 
the  stream.  No  specific  grant  of  the  bed  of  the  river  was  made 
to  the  railroad  nor  did  it  acquire  its  title  by  condemnation  in 
the  manner  provided  for  in  section  25  of  chapter  140  of  the  Laws 
of  1850  which  reads  as  follows: 

"  Section  25.  The  commissioners  of  the  land  office  shall 
have  power  to  grant  to  any  railroad  company  formed  under 
this  act,  any  land  belonging  to  the  people  of  the  state  which 
may  be  required  for  the  purpose  of  their  road,  on  such  terms 
as  may  be  agreed  on  by  them ;  or  such  company  may  acquire 
title  thereto  by  appraisal  as  in  the  case  of  lands  owned  by 
individuals;     *    *    *." 

From  all  of  the  foregoing  it  is  apparent  that  the  railroad  cross- 
ing at  Three  River  Point  was  made  without  the  consent  of  the 
State  and  has  been  and  is  now  existing  at  that  point  only  at  suffer- 
ance. 

The  improvement  of  the  Erie  canal,  called  the  Barge  canal,  in- 
volves the  dredging  and  deepening  of  the  waters  of  the  Oneida 
river  and  the  requirements  of  navigation  under  this  improvement 
necessitate  the  elevation  of  the  railroad  company's  bridge.  Be- 
cause of  the  fact  that  the  Oneida  river  is  a  navigable  stream,  the 
easement  of  the  public  therein  for  the  purposes  of  navigation  is 
paramount  to  all  rights,  irrespective  of  the  ownership  of  the  land 
beneath  the  waters.  Since  the  changes  necessitated  in  the  rail- 
road structures  at  the  crossing  are  required  by  the  plan  devised 
by  the  State  for  the  improvement  of  navigation,  such  changes 
must  be  made  by  and  at  the  expense  of  the  railroad. 

The  fact  that  in  preparing  for  the  passage  of  the  Barge  Canal 
Act,  estimates  were  made  for  the  expense  of  bridges  along  its 
route,  among  which  was  an  estimate  for  this  particular  bridge, 
has,  in  my  opinion,  no  bearing  upon  the  liability  of  the  State  to 
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build  that  bridge.  In  order  to  fasten  upon  the  State  a  liability 
for  the  construction  of  any  bridge,  the  expense  of  which  other- 
wise would  not  fall  upon  the  State,  the  legislative  direction  so  to 
do  must  be  clear  and  specific  in  the  act  under  which  the  improve- 
ment is  conducted.  The  provision  of  the  Barge  Canal  Law  read- 
ing :  "  New  bridges  shall  be  built  over  the  canals  to  take  the 
place  of  existing  bridges  wherever  required,  or  rendered  neces- 
sary by  the  new  location  of  the  canals,"  does  not,  in  my  opinion, 
apply  to  railroad  bridges  which  are  now  or  at  the  time  of  the 
passage  of  the  act  were  existing  merely  at  the  sufferance  of  the 
State  and  had,  therefore,  no  absolute  right  to  remain  as  against 
it 

Yours  very  truly, 

EDWARD  E,  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  Contracts  60,  64,  66. 

Provision  for  additional  weight  of  culvert  pipes.  Contractor 
may  be  paid  for  the  additional  weight  required  by  standard 
adopted  by  the  American  Water  Works  Association.    , 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  28,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  favor  of  the  3d  instant  enclosing  com- 
munication to  you  from  Special  Deputy  State  Engineer  William 
B.  Landreth,  dated  May  27,  1909,  and  another  communication  to 
the  Special  Deputy  from  John  H.  McElroy,  Assistant  Engineer, 
dated  May  25,  1909. 

You  desire  me  to  advise  you  as  to  whether  there  was  authority 
in  Barge  Canal  Contracts  60,  64  and  66  to  modify  the  weights 
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of  pipes  as  shown  on  the  plans  and  whether  the  contractor  can  be 
legally  paid  for  such  additional  weights.  An  examination  of  the 
enclosures  sent  by  you  in  your  letter  shows  that  plans  on  these 
contracts  provided  for  culvert  pipes  of  definite  sizes,  lengths  and 
weights.    The  specifications  of  the  contract  provide  as  follows : 

"  Cast  iron  culvert  pipe  and  specials  *  *  *  shall 
accurately  conform  in  shape  and  dimensions  to  the  adopted 
standard  approved  by  the  engineer." 

"  jSTo  special  castings  shall  be  accepted  the  weight  of  which 
is  less  than  the  standard  weight  by  more  than  ten  per  cent, 
and  any  excess  above  the  standard  weight  of  more  than  ten 
per  cent,  shall  bo  paid  for." 

When  these  contracts  were  prepared  the  weights  given  in  the 
catalogue  of  a  particular  firm  were  adopted  as  Barge  canal  stand- 
ards. After  the  letting  of  the  contract  and  on  the  14th  day  of 
September,  1909,  former  Special  Deputy  State  Engineer  directed 
the  contractor  to  furnish  pipe  to  comply  with  the  standard  adopted 
by  the  American  Water  Works  Association.  It  seems  that  this 
standard  adopted  by  the  former  Special  Deputy  called  for  heavier 
pipes  than  were  defined  in  the  plans,  and  that  pursuant  to  the 
direction  of  the  Special  Deputy  the  contractor  placed  in  position 
pipes  of  increased  weight  which  complied  with  the  standard 
adopted  by  the  Engineer.  I  am  informed  by  the  Special  Deputy 
State  Engineer  that  the  order  to  use  the  heavier  pipes  necessitated 
an  increase  in  cost  to  the  contractor. 

The  question  involved  is  whether  the  contractor  shall  be  paid 
according  to  the  weights  furnished  pursuant  to  the  direction  of 
the  Special  Deputy  and  according  to  the  standard  adopted  by 
him,  or  should  be  paid  according  to  the  weights  shown  in  the  plans. 

There  seems  to  be  an  .ambiguity  in  the  contract  because  of 
apparent  conflict  between  the  plans  and  specifications,  tinder  the 
quotation  first  above  set  forth  the  Engineer  unquestionably  has 
the  power  to  adopt  a  standard.  If  the  adoption  of  this  standard 
pursuant  to  that  authority  causes  a  discrepancy  or  ambiguity 
between  the  plans  and  specifications,  the  Engin.eer  must  decide 
15 
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what  provision  governs.    This  authority  is  embodied  in  Article  14 
of  the  contract,  which  reads: 

u  In  case  of  any  discrepancy  or  ambiguity  in  the  plans, 
specifications  or  maps,  or  between  them,  the  matter  must  be 
immediately  submitted  to  the  state  engineer  who  shall  adjust 
the  same  and  his  decisions  in  relation  thereto  shall  be  final 
and  conclusive  upon  the  parties." 

The  specifications  gave  the  Engineer  the  authority  to  adopt  a 
standard  for  cast  iron  culverts,  pipes  and  specials. 

Inasmuch  as  the  Engineer  has  decided  that  the  pipes  should  be 
placed  in  accordance  with  his  adopted  standard,  and  inasmuch 
as  the  pipes  have  been  placed  according  to  that  direction  at  an 
actual  increase  in  cost  to  contractor,  I  am  of  the  opinion  that  he 
can  be  legally  paid  for  the  additional  weights  required  by  the 
adopted  standard  at  the  price  per  pound  fixed  by  his  contract. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Barge  Canal  —  Contract  No.  60. 
Discontinuance  of  highway  bridge  No.  101,  Adams  Basin,  and 
alteration  or  extension  of  highway.  Section  120,  Consoli- 
dated Canal  Law,  gives  power  to  Superintendent  of  Public 
Works  to  construct  such  highway,  the  expense  to  be  paid  from 
Barge  canal  appropriation,  the  title  remaining  in  the  State 
when  the  road  becomes  a  public  highway. 

(See  opinion,  February  10,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  30,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 
Dear  Sir. —  I  have  your  favor  of  the  18th  instant,  with  refer- 
ence to  the  discontinuance  of  highway  bridge  No.  101  on  Con- 
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tract  60,  and  the  alteration  of  the  highway  at  that  point  enclosing 
blue  print  showing  proposed  alterations. 

It  appears  that  east  of  Adams  Basin  there  are  three  bridges- 
over  the  present  canal  numbered  from  the  west  102,  301  and  100; 
that  there  is  a  highway  running  along  the  north  side  of  the  canal 
where  these  bridges  cross  and  that  on  the  south  side  there  is  a 
highway  between  bridges  102  and  101,  but  none  between  bridges 
101  and  100.  In  the  construction  of  the  Barge  canal  improve- 
ment it  is  proposed  to  rebuild  bridges  102  and  100,  to  discon- 
tinue bridge  101,  and  to  carry  the  highway  which  crosses  at 
bridge  101  easterly  along  the  south  side  of  the  canal  to  connect 
with  the  highway  that  crosses  at  bridge  100.  It  is  found  prac- 
tically impossible  to  construct  a  proper  approach  to  a  bridge  over 
the  Barge  canal  to  take  the  place  of  the  one  now  known  as  No.  101. 

You  request  my  opinion  as  to  how  or  by  whom  shall  the  new 
public  highway  be  built  and  how  it  shall  be  paid  for  where  the 
same  does  not  take  the  place  of  an  existing  public  highway. 

My  examination  of  the  situation  disclosed  by  your  letter  and 
the  blue  print  accompanying  the  same  leads  me  to  the  conclusion 
that  the  extension  of  the  highway  proposed  thereby  should  prop- 
erly be  considered  not  the  building  of  a  new  highway,  but  the 
alteration  of  the  old  highway  within  the  meaning  of  section  120 
of  the  Consolidated  Canal  Law.  The  proposed  extension  along 
the  south  side  of  the  canal  in  reality  takes  the  place  of  the  part 
of  the  old  highway  which  passes  across  the  State's  land  at  bridge 
101.  The  construction  thereof  comes,  therefore,  within  the  mean- 
ing of  that  section  which  gives  the  power  so  to  do  to  the  Superin- 
tendent of  Public  Works. 

As  to  how  the  same  should  be  paid  for,  I  respectfully  call  your 
attention  to  my  opinion  rendered  to  the  Canal  Board  on  the 
iOth  of  February,  1909,  in  which  I  held  that  the  payment  for 
such  work  can  be  made  from  the  moneys  appropriated  for  the 
Barge  canal  improvement. 

As  to  your  second  question  in  which  you  request  my  opinion 
as  to  whether  the  title  of  the  land  on  which  the  road  rests  which 
is  so  constructed  by  the  Superintendent  of  Public  Works  passes 
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from  the  State  when  the  road  becomes  a  public  highway,  I  beg 
to  say  that  in  my  opinion  the  title  does  not  pass  but  remains  in 
the  State  and  becomes  subject  to  the  easement  of  the  public  for 
the  purpose  of  highway  traffic. 

I  return  herewith  the  blue  print  sent  me  with  your  favor  of 
the  18th  instant. 

Yours  very  truly, 

EDWARD  R  O'MALLEY, 

Attorney-General. 


Barge  Canal. 

What  the  elevation  should  be  limiting  navigable  flow  line  of  lands 

to  be  appropriated. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  30,  1909. 

Hon.    Prank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany ,  N.  Y.: 

Dear  Sir.—  I  have  received  from  your  special  deputy,  Mr. 
William  B.  Landreth,  under  date  of  July  1,  1909,  a  request  for 
my  opinion  on  the  following  question: 

"At  what  elevation  should  the  upper  limiting  line  of  lands 
that  are  to  be  appropriated  because  of  flooding  or  saturation 
by  the  raised  water  level  due  to  the  construction  of  dams,  be 
fixed?" 

An  examination  of  the  blue  prints  submitted  to  me  by  Mr. 
Landreth  and  the  statements  contained  in  his  letter,  and  also 
those  made  to  me  personally  by  Mr.  McElroy  of  the  Barge  canal 
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office,  discloses  that  there  is  established  along  the  Mohawk  river 
the  flow  line  which  is  known  as  the  high  navigable  flow  line  and 
that  at  indefinite  periods  it  is  assumed  that  there  will  be  floods 
that  will  cause  the  water  to  rise  to  a  considerable  distance  above 
this  navigable  flow  line.  Land  within  the  limits  of  either  flow 
line  is  necessary  to  the  State  only  because  of  the  fact  that  such 
land  will,  on  the  completion  of  the  improvement,  be  flooded. 

The  proposition  involved  in  the  communication  of  Mr.  Land- 
reth  impressed  me  as  being  more  one  of  policy  than  legal  construc- 
tion. While  appropriation  may  be  accomplished  by  the  actual 
flooding  of  lands  and  by  such  flooding  the  State  would  acquire  a 
permanent  easement,  it  is  generally  conceded  better  to  take  at  the 
proper  time  a  title  to  such  land  by  the  service  of  an  appropriation 
notice  pertaining  to  the  provisions  of  the  Barge  Canal  Act, 
thereby  fixing  for  all  time  the  amount  of  damage  the  State  must 
pay  for  the  flooding. 

As  to  the  appropriation  of  land  lying  between  the  maximum 
flow  line  and  the  actual  flood  line,  it  seems  to  me  that  it  would  be 
better  to  avoid  the  taking  of  this  title  until  it  is  absolutely  neces- 
sary, and  that  it  might  perhaps  be  most  economical  to  the  State 
to  leave  the  question  of  damage  caused  to  such  property  to  be 
determined  when  such  damage  actually  occurs.  Especially,  does 
it  seem  desirable  when  we  consider  that  such  floods  may  extend 
to  no  different  limits  after  the  Barge  canal  improvement  has  been 
constructed  than  they  now  do  under  present  conditions. 

I  return  you  herewith  blue  prints  accompanying  Mr.  Land- 
reth's  communication. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Barge  Canal. 
State  not  justified  in  entering  into  agreement  with  the  White- 
hall Silk  Mill  Company,  regarding  attaching  a  portion  of 
the  mill  company's  building  to  the  State  dam  to  be  con- 
structed across  Wood  creek.  Structure  should  be  designed 
so  as  to  avoid  touching  the  silk  mill  property. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  26,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  At  the  request  of  your  -special  deputy  I  have  had 
under  consideration  the  question  of  accepting  from  the  Whitehall 
Silk  Mill  Company,  located  on  Wood  creek  at  the  junction 
thereof  with  Lake  Champlain,  the  release  to  the  State  of  the  right 
to  attach  to  the  silk  mill  company's  building  the  end  of  the  State's 
dam  which  is  to  be  constructed  across  Wood  creek  at  that  point. 
It  seems  that  the  silk  mill  offers  in  consideration  of  the  construc- 
tion of  the  State  dam  in  a  particular  manner  to  release  the  State 
from  any  damage  caused  by  the  construction  of  the  Barge  canal 
at  this  point  and  to  permit  the  State  to  attach  a  portion  of  the 
structure  to  the  company's  building,  reserving  from  such  release 
all  question  of  the  title  of  the  silk  mill  company  to  the  bed  and 
waters  of  Wood  creek. 

I  am  of  the  opinion  that  it  is  inadvisable  to  enter  into  this 
arrangement  with  the  silk  mill  company.  An  examination  of 
the  conveyances  upon  which  the  company  bases  its  claim  to  the 
ownership  of  the  bed  and  waters  of  the  creek  shows  that  the  chain 
of  title  is  the  same  in  the  case  of  this  company  as  in  the  case  of 
Jane  B.  Johnson  against  the  State,  in  which  the  Court  of  Claims 
has  held  that  the  State  is  the  absolute  owner  of  the  bed  and 
waters  of  Wood  creek.  It  would  seem  in  the  light  of  this  de- 
cision that  State  officials  would  not  be  justified  in  entering  into 
any  agreement  with  the  silk  mill  company  which  will  result  in 
a  partnership  control  of  structures,  upon  the  stability  of  which 
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would  depend  -the  safety  of  the  State's  structures.  No  matter 
how  strongly  a  release  is  worded  the  fact  remains  that  the  owner- 
ship of  this  building  remains  in  the  silk  mill  company  and  the 
State  must  rely  upon  the  wording  of  the  agreement  for  the  right 
to  have  'the  building  maintained  and  to  go  upon  the  same  for 
inspection  purposes.  Moreover,  the  Barge  Canal  Act  does  not 
seem  to  provide  that  property  for  State  structures  should  be  ac- 
quired in  any  other  way  than  by  appropriation  of  the  fee. 

It  would  seem  <to  be  better  then  to  design  the  structure  so  as 
to  avoid  touching  the  building  of  the  silk  mill  company,  appro- 
priating such  land  as  is  necessary  to  sustain  the  structure. 

Yours  very  truly, 

EDWARD  R,  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  Bridges  —  Contracts. 

Contract  No.  5.  Appropriation  of  Howland  island  bridge,  Sibley 
estate.  Weakening  of  bridge  by  operations  of  contractor. 
Section  3,  chapter  710,  Laws  1907,  authorizes  the  Canal 
Board  to  repair  the  same.  Release  should  be  executed  by 
towns  within  which  the  bridge  is  located,  and  by  the  Sibley 
estate. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  27,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.Y.: 

Dear  Sir. —  With  reference  to  the  question  of  repairs  on  the 
Howland  island  bridge  across  the  Seneca  river  within  the  limits 
of  Barge  Canal  Contract  No.  5,  I  beg  to  say  that  I  have  examined 
the  correspondence  submitted  by  you  and  have  the  honor  to  render 
the  following  opinion: 
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This  bridge  is  an  old  wooden  structure,  supported  on  piles,  and 
was  built  many  years  ago  by  the  former  owner  of  Howland 
island,  the  title  to  which  is  now  in  the  Sibley  estate.  There  are 
on  this  island  about  twenty  farms  and  across  it  are  various  high- 
ways which,  I  have  been  informed,  have  been  in  use  upwards  of 
twenty  years  and  of  which  control  has  been  assumed  by  the  De- 
partment of  Highways.  They  have  become  public  highways. 
The  bridge  itself  has  been  used  by  the  public  without  hindrance 
for  upwards  of  twenty  years. 

On  the  18th  of  March,  1905,  there  was  appropriated  by  the 
State  land  at  both  ends  of  this  bridge  and.  by  the  terms  of  Con- 
tract No.  5  there  were  constructed  abutments  for  a  new  bridge 
over  the  river  at  this  point,  The  contractor,  in  his  operations, 
moved  one  end  of  the  bridge  so  as  to  permit  the  building  of  one 
of  the  abutments  and  raised  a  portion  of  the  bridge  in  the  center 
to  permit  of  the  passage  of  boats  carrying  fuel  for  its  dredge. 
This  portion  was  subsequently  lowered.  By  chapter  710  of  the 
Laws  of  1907,  the  route  of  the  canal  was  materially  changed, 
involving  the  elimination  of  a  large  quantity  of  work  from  Con- 
tract No.  5,  and  by  section  3  of  that  act  the  Canal  Board  was 
authorized  to  adjust  all  claims  for  damages  which  might  arise 
under  existing  contracts,  growing  out  of  the  .change  made  by  that 
act  in  the  route  of  the  canal.  Under  the  provisions  of  paragraph 
26  of  Contract  No.  5,  the  contractor  agreed  that  no  public  or  pri- 
vate road  crossed  or  intersected  by  the  line  of  the  canal  or  work 
should  be  obstructed,  except  with  the  written  consent  of  the  State 
Engineer.  After  the  passage  of  that  act  the  contractor,  the  Em- 
pire Engineering  Company,  filed  a  claim  in  the  Court  of  Claims 
for  damages  caused  by  the  alleged  abrogation  of  its  contract  by 
the  change  of  route.  That  claim  was  settled  by  stipulation  and 
adjustment  and  paid* 

It  is  contended  by  the  representatives  of  the  Sibley  estate  that 
the  existing  bridge  was  weakened  by  "the  operations  of  the  con- 
tractor and  is  now  in  an  unsafe  condition. 

It  is  my  opinion  that  by  the  appropriation  of  this  property 
on  both  sides  of  the  river  and  the  beginning  of  the  work,  the 
State  took  possession  of  the  premises  and  that,  if  damage  was 


Digit 


zed  by  G00gle 


Report  of  the  Attorxey-General.  457 

caused  to  the  existing  structure,  the  State  should  repair  the  same. 
It  seems  to  be  the  design  of  the  State  to,  in  due  time,  complete 
the  work  on  this  portion  of  the  canal  and  build  the  bridge  for 
which  the  abutments  have  already  been  erected,  but  it  is  not  yet 
the  proper  time  to  build  the  new  bridge  because  of  its  interfer- 
ence with  the  use  of  dredges  in  the  channel  of  the  river  and  that 
the  existing  structure  should  remain  until  a  time  found  fitting 
for  the  building  of  the  new  structure. 

By  the  provisions  of  section  3  of  chapter  710  of  the  Laws  of 
1007,  above  referred  to,  the  Canal  Board  may  authorize  the  re- 
pair of  this  bridge,  placing  the  same  in  as  good  condition  as  it 
was  before  the  disturbance  thereof  caused  by  the  performance 
of  Contract  No.  5.  The  doing  of  this  work  should  be  dependent 
upon  the  execution  of  a  release  by  the  towns  within  which  this 
bridge  is  located  and  also  by  the  Sibley  estate  so  as  to  eliminate 
any  question  of  claim  that  it  is  either  a  public  or  pri\  ate  highway. 

I  return  herewith  the  correspondence  and  photographs  sent  me 
with  your  letter  of  July  23d. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  Contracts. 
Contract  No.  33,  for  the  construction  of  lock  and  sluice  gates, 
etc.,  within  the  confines  of  other  contracts,  may  be  let  as 
a  separate  contract  without  interfering  with  the  rights  of 
contractors  in  Contracts  Nos.  2,  10,  11  and  15. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  27,  1909. 

Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 

Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  13th  hist,  in  which 

you  enclose  communication  directed  to  you  from  the  Chairman  of 

the  Advisory  Board  of  Consulting  Engineers,  dated  the  5th  of 
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October,  and  Barge  Canal  Contract  No.  33,  and  in  which  my 
opinion  is  requested  as  to  the  legal  questions  involved  in  the  letting 
of  this  contract,  I  beg  to  say  that  an  examination  of  this  contract 
and  consultation  with  representatives  of  your  office,  discloses  that 
this  contract  is  for  the  construction  of  lock  gates,  needle  beams, 
guard  and  sluice  gates,  lock  valves,  etc.,  within  the  sites  of 
Contracts  Nos.  2,  10,  11  and  15. 

While,  this  work  is  to  be  performed  within  the  limits  of  the 
contracts  named,  it  is  not  work  provided  for  in  those  contracts. 
It  is,  therefore,  not  a  case  where  any  work  is  being  eliminated 
from  a  contract  requiring  an  alteration  order  and  the  consent  of 
the  contractor,  but  it  is  the  construction  of  additional  work.  In 
all  of  Contracts  Nos.  2,  10,  11  and  15,  provision  has  been  made 
for  the  doing  of  the  work  therein  provided  for  in  preparation 
for  the  construction  of  the  work  to  be  let  by  Contract  No.  33. 
Furthermore,  there  is  a  general  requirement  in  each  of  said  con- 
tracts that  "  the  contractor  shall  afford  all  facilities  to  the  State 
for  performing  work  which  may  be  adjoining  to  his  own," 

It  follows,  therefore,  that  the  work  contemplated  by  Contract 
No.  33  may  be  let  as  a  separate  contract  without  interference 
with  the  rights  of  the  contractors  under  Contracts  Nos.  2,  10, 
11  and  15. 

I  herewith  return  Contract  No.  33  enclosed  with  your  com- 
munication of  the  13th  inst. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Barge  Canal  Law  —  Contracts. 
Cancellation  of  Contract  2-E,  Ferguson  Contracting  Company,  by 
the  Canal  Board.  Coffer-dam  constructed  as  a  necessary 
structure  in  the  protection  of  the  work,  becomes  subject  to 
the  control  of  the  State  and  the  contracting  company  may 
not  remove  without  consent  of  State.  Where  impossible  tc 
r;move  under  the  provisions  of  original  contract,  it  may  be 
classed  and  specified  as  excavation. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  17,  1909. 
Hon.    Frank    M.    Williams,    State    Engineer    and    Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  receipt  of  your 
favor  of  the  29th  ult,  in  reference  to  Contract  2-E. 

It  appears  from  your  communication  that  the  Ferguson  Con- 
tracting Company  in  performance  of  their  work  under  Barge 
Canal  Contract  2,  constructed  a  coffer-dam  which  is  still  in  exist- 
ence after  the  abandonment  of  the  work  by  that  company.  The 
contract  of  the  Ferguson  Contracting  Company  has  been  cancelled 
by  the  Canal  Board  and  the  completion  of  the  work  is  now  being 
readvertised. 

You  ask  my  opinion  as  to  whether  this  coffer-dam  belongs  at 
the  present  time  to  the  State  or  to  the  Ferguson  Contracting 
Company,  and  as  to  whether  the  contracting  company  has  any 
interest  or  right  therein,  and  also  as  to  whether  this  coffer-dam 
may  be  included  in  the  item  of  material  to  be  excavated. 

As  to  your  first  request,  strictly  speaking  the  legal  title  to  the 
lumber  which  forms  a  part  of  the  coffer-dam  by  confining  gravel 
and  sand  is  the  property  of  the  contracting  company,  but  inas- 
much as  it  was  a  necessary  structure  for  the  protection  of  the 
work  which  the  company  was  doing  under  its  contract  and  for 
the  cost  of  which  the  company  has  to  a  certain  extent  been  paid 
on  estimate  of  work  done,  and  since  the  contractor  has  abandoned 
the  contract  and  the  same  has  been  cancelled  by  the  State,  this 
dam  is  subject  to  the  control  of  the  State  and  the  removal  thereof 
cannot  be  made  by  the  contracting  company  without  the  consent 
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of  the  State.  It  follows  that  the  parties  to  whom  the  State  may 
let  the  contract  for  the  completion  of  this  work,  known  as  Con- 
tract 2-E?  may  use  this  coffer-dam  in  its  present  condition. 

As  to  your  second  request  I  have  already  advised  your  depart- 
ment that  in  drawing  the  specifications  for  work  to  be  done  on 
cancelled  contracts  it  is  the  best  policy  to  follow  as  nearly  as 
possible  the  specifications  of  the  original  contract.  The  cost  of 
the  completion  of  this  wrork  is  a  charge  against  the  contractor  and 
for  this  reason  the  specifications  of  the  original  contract  should 
be  followed  as  nearly  as  possible. 

It  follows   that  while  the  removal  of  this   coffer-dam  under 
Contract  2-E  may  be  specified  as  excavation,  if  it  is  possible  to 
accomplish  its  removal  in  the  same  manner  as  was  provided  in 
the  original  contract,  that  method  should  be  pursued. 
Yours  very  truly, 

EDWARD  R,  O'MALLEY, 

Attorney-General. 

Barge  Canal  —  Bridges  —  Railroads. 
Alteration  and  elevation  of  West  Shore  Railroad  bridge  over  the 
Clyde  river,  lowering  of  water  pipe  line  belonging  to  New 
York  Central  Railroad,  etc.  Such  alteration  of  bridge  and 
pipe  line  should  conform  to  the  Barge  canal  plans  for  im- 
proving the  navigation  of  the  river,  without  expense  to  the 
State. 

(See  opinions,  August  2,  1907,  p.  336,  Report;  August  6,  1907, 
p.  340,  Report;  August  15,  1907,  p.  350,  Report;  October  2, 
1907,  p.  375,  Report;  October  17,  1907,  p.  377,  Report; 
April  9  and  24,  1908 ;  June  25,  1909. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  17,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  favors  of  February  20th  and  Au- 
gust 17,  1909,  I  beg  to  submit  the  following: 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  461 

In  your  letter  of  February  20th  you  ask  for  my  opinion  as  to 
whether  the  State  or  the  railroad  company  should  bear  the  expense 
of  the  alteration  of  the  bridge  of  the  West  Shore  Railroad  at  a 
point  where  the  road  crosses  the  Clyde  river,  two  miles  east  of 
Clyde,  N.  Y.  At  this  point  the  channel  of  the  Barge  canal 
follows  the  channel  of  the  Clyde  river,  passing  beneath  the  West 
Shore  Railroad  bridge.  The  plan  of  the  improvement  necessi- 
tates the  removal  of  the  railroad's  pier  in  the  center  of  the  river 
and  the  elevation  and  consequent  strengthening  of  the  bridge 
structure. 

In  your  communication  of  August  17th  you  ask  for  my  opinion 
as  to  whether  the  railroad  or  the  State  should  pay  for  the  cost 
of  changing  the  location  of  a  certain  water  pipe  of  the  New  York 
Central  and  Hudson  River  Railroad  Company.  You  state  that 
at  Clyde  the  New  York  Central  has  a  pumping  plant  which  sup- 
plies water  to  the  West  Shore  Railroad  on  the  south  side  of  the 
river  and  to  the  New  York  Central  on  the  north  side,  the  supply 
pipe  being  laid  across  the  bottom  of  the  Clyde  river.  If  the  pipe 
is  to  remain  in  the  bed  of  the  river  it  must  be  lowered  twelve  feet 
so  as  to  be  outside  of  the  clearance  diagram  of  the  Barge  canal 
which  at  this  point  follows  the  channel  of  the  Clyde  river. 

The  legal  proposition  in  these  communications  is  the  same. 
The  Clyde  river  was  in  the  early  days  part  of  the  highway  com- 
munication for  the  Indians  and  Colonists  in  passing  to  and  from 
the  western  portions  of  the  State  of  New  York.  The  histories  of 
early  commerce  of  the  colony  show  that  navigation  was  carried 
on  up  the  Clyde  river  from  the  Seneca  river  as  far  as  the  present 
city  of  Lyons.  A  river  once  navigable  never  loses  its  character 
of  navigability  for  the  application  of  the  rights  of  the  people  in 
the  bed  and  waters  thereof. 

As  I  have  already  advised  you  with  reference  to  the  Oneida 
river,  the  power  of  the  State  to  improve  the  navigability  of  any 
navigable  stream  or  river  is  paramount  to  the  rights  of  individuals 
and  corporations.  Any  use  which  has  been  or  is  made  of  a  navi- 
gable stream  by  private  corporations,  railroads  or  individuals 
must  be  considered  subject  to  this  paramount  power  of  the  State. 
Crossings  of  such  streams  by  railroad  bridges  or  pipes  were  made 
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in  the  face  of  the  possible  exercise  of  the  power  of  the  State  to 
improve  the  navigation  of  those  streams  and  the  chance  that  in 
the  event  of  such  improvement  such  structures  might  be  a  hin- 
drance to  navigation  and  consequently  subject  to  removal  on  the 
demand  of  the  State. 

I  am,  therefore,  of  the  opinion  that  the  bridge  and  pipe  line 
referred  to  above  must  be  so  altered  as  to  conform  to  the  require- 
ments of  the  Barge  canal  improvement  without  expense  to  the 
State. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney -General. 


State  Water  Supply  Commission  Act. 

Under  the  provisions  of  section  12,  chapter  569,  Laws  of  1907, 
the  State  Water  Supply  Commission  is  vested  with  authority 
to  make  such  plans  for  the  development  of  water  power  and 
regulation  of  flow  of  rivers  as  will  in  no  way  interfere  with 
any  navigable  streams  or  waters  constituting  any  part  of 
the  canals  or  Barge  canal  system.  The  Canal  Board  and 
the  State  Engineer  may  give  or  withhold  certificate  for  such 
plans  where  deemed  advisable,  but  they  have  no  jurisdic- 
tion over  waters  not  a  part  of  the  canal  system  of  the  State. 

STATE  OF  -NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  17,  1909. 

Hon.  Erank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.:  . 

Dear  Sir. —  I  have  the  honor  herewith  to  reply  to  your  com- 
•  munication  in  reference  to  several  questions  concerning  the  effect 
of  the  law  pertaining  to  the  operations  of  the  State  Water  Sup- 
ply Commission. 

I  note  that  you  state  that  the  investigations  of  this  Commission 
have  included  a  number  of  streams,  portions  of  which  are  either 
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tributary  to  existing  canals  or  will  be  utilized  in  conjunction  with 
the  proposed  Barge  canal  now  under  construction.. 

You  quote  section  12  of  chapter  569,  Laws  of  1907,  wrhich  is 
the  act  defining  the  duties  and  powers  of  the  State  Water  Sup- 
ply Commission,  as  follows : 

»  "  The  general  plan  which  shall  be  devised  by  the  commis- 
sion under  the  provisions  of  this  act  shall  not  include  any  of 
the  streams  and  water  courses  which  supply  the  canals  of 
tne  State,  excepting  such  streams  and  water  courses  as  the 
State  Engineer  and  Surveyor  and  the  canal  board  shall  state 
in  writing  will  not,  if  used  as  above  provided,  substantially 
diminish  the  water  supply  of  such  canals  or  the  naviga- 
bility thereof,  and  provided  that  such  plan  shall  not  include 
any  development  of  water  power  which  would  effect  a  diver- 
sion from  any  of  the  navigable  waters  cf  the  state,  in  suffi- 
cient quantity  to  interfere  with  the  navigation  of  such  rivers 
or  water  courses." 

You  say  that,  in  order  that  the  State  Engineer  may  act  intelli- 
gently concerning  these  matters  when  they  come  formally  before 
him,  it  is  desired  that  some  questions  shall  be  investigated  by  this 
Department  and  an  opinion  rendered  in  reference  thereto. 

Your  questions  are  as  follows: 

"  1.  Is  the  certificate  of  the  State  Engineer  and  Canal 
Board  necessary  before  the  Water  Supply  Commission  shall 
have  permission  to  include  in  its  plans  any  navigable  streams, 
or  is  such  permission  necessary  only  in  case  of  streams. 
wThich  are  a  part  of,  or  are  feeders  to,  the  existing  canals  or 
barge  canal  now  under  construction  ?  " 

In  my  judgment  the  certificate  of  the  State  Engineer  and  Canal 
Board  is  not  necessary  before  the  Water  Supply  Commission  shall 
have  permission  to  include  in  its  plans  every  navigable  stream. 
The  requirement  of  procuring  a  certificate  from  the  Stat?  Engi- 
neer and  Canal  Board  pertains  to  streams  and  wyater  courses 
which  supply  the  canals  of  the  State  and  to  such  as  will  not,  if 
used  in  accordance  with  the  plans  of  the  Water  Supply  Commis- 
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sion,  substantially  diminish  the  water  supply  of  the  canals  or  the 
navigability  thereof. 

This  undoubtedly  applies,  not  only  to  streams  which  are  now 
supplying  the  present  canals  of  the  State,  but  also  to  all  streams 
which  may  be  used  as  a  part  of  the  water  supply  of  the  so-called 
Barge  canal  system.  The  statute  was  enacted  in  1907,  at  a  time 
when  the  Barge  canal  was  well  under  construction  and  when  the 
Legislature  must  be  presumed  to  have  had  full  knowledge 
of  all  the  facts  concerning  the  necessary  or  desired*  water 
supply  for  the  Barge  canal.  There  was  no  intention  on  the  part 
of  the  Legislature  to  repeal  any  of  the  acts  or  to  conflict  with 
any  of  the  plans  concerning  the  barge  canal. 

"  2.  The  last  clause  of  section  12  quoted  above  unquestion- 
aby  relates  to  all  navigable  waters.  If  so,  what  is  to  be  con- 
sidered as  constituting  a  diversion  from  such  waters  sufficient 
to  interfere  with  navigation?  Does  this  clause  refer  to  a 
diversion  from  one  drainage  basin  or  artery  into  another,  or 
would  the  diversion  made  at  the  end  of  a  dam,  for  purposes 
of  power  development,  be  a  violation  of  this  clause,  if  it 
interfered  with  the  navigability  of  the  stream  ?  " 

As  to  what  is  to  be  considered  a  diversion  sufficient  to  interfere 
with  navigation,  I  would  say  that,  in  my  judgment,  this  is  a  ques- 
tion to  be  determined  by  the. State  Water  Supply  Commission. 
The  navigable  waters  of  this  State  are  public  highways,  and  the 
right  to  use  them  as  such  is  paramount  to  any  other  right.  (Bed- 
low  v.  Floating  Dry  Dock  Company,  112  X.  Y.  274.)  It  is 
clear  that  the  State  Water  Supply  Commission  has  no  right  to 
interfere  with  the  navigability  of  any  navigable  waters,  but  the 
question  of  what  is  an  interference  is  one  to  be  decided  by  the 
Commission  and  would  naturally  be  based  upon  their  plans.  A 
diversion  from  one  drainage  basin  or  artery  into  another  would 
doubtless  be  an  interference  with  navigation  in  a  great  many 
streams,  but  might  not  be  in  others,  and  the  same  is  doubtless  true 
of  a  diversion  made  at  the  end  of  a  dam  for  purposes  of  power 
development. 

"  3.  It  is   assumed   that  the   State  Engineer   and   Canal 
Board  may  use  their  judgment  in  determining  whether  a  cer- 
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tificate  of  approval  should  be  given  for  any  particular  stream 
or  not,  but  the  question  arises  as  to  what  facts  may  be  con- 
sidered in  reaching  a  conclusion.  Are  they  justified  in  con- 
sidering the  possibility  of  future  uses,  which  cannot  now  be 
foreseen,  as  well  as  to  consider  the  past  and  present  use  of 
water  of  the  streams  in  question  ?  " 

The  State  Engineer  and  Canal  Board  certainly  have  a  right 
to  refuse  a  certificate  in  relation  to  any  stream  now  used  In  con- 
nection with  the  existing  canals  and  with  any  stream  which  is 
now  planned  to  be  used  for  the  canals  under  construction  or  au- 
thorized by  law  to  be  built.  They  would  not  be  justified,  how- 
ever, in  arbitrarily  withholding  their  certificates  in  relation  to  a 
stream  on  account  of  the  possibility  of  its  future  uses,  which  can- 
not now  be  foreseen  and  concerning  which  there  are  now  no 
definite  plans. 

There  are  also  the  streams  whose  use  as  feeders  for  the  canal 
system  as  it  is  now  proposed  to  be  constructed  has  not  been  defi- 
nitely determined.  If,  in  the  judgment  of  the  State  Engineer 
and  the  Canal  Board,  any  doubts  exist  as  to  whether  or  not  any 
certain  stream  may  in  the  future  be  used  as  a  supply  for  the  caiial 
system,  as  it  now  exists  or  is  now  contemplated,  in  my  judgment 
they  would  be  justified  in  withholding  their  certificate  until  the 
question  concerning  that  particular  stream  can  be  definitely  de- 
termined. 

"  4r.  In  addition  to  the  above,  the  broad  question  arises 
as  to  the  constitutionality  of  section  12  above  referred  to, 
and  whether  the  State  Engineer  and  Canal  Board,  or  the 
State  Legislature  itself,  has  power  to  dispose  in  perpetuity 
of  surplus  waters  of  navigable  streams  which  might  in  the 
future  be  required  by  the  public." 

There  is  nothing  in  the  Water  Supply  Commission  Act  which 
provides  for  disposing  of  surplus  waters.  The  time  may  come 
in  this  State  when  the  people  will  have  to  decide  whether  certain 
streams  will  be  used  for  power  purposes  or  for  transportation 
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purposes.  The  Water  Supply  Commission  Act  only  provides  for 
making  plans.  It  is  tentative  in  its  nature.  The  time  has  not 
yet  arrived  to  determine  this  question  and  until  it  does  arrive  I 
think  I  am  justified  in  refraining  from  expressing  any  opinion 
as  to  the  constitutionality  of  any  such  act. 

"  5.  It  is  also  desired  to  know  to  what  extent,  if  any,  the 
State  Engineer  or  Canal  Board  may  be  responsible  for 
changes  or  improvements  or  maintenance  of  navigation  on 
streams  declared  navigable  by  statute,  or  which  do  not  at 
present  form  a  part  of  the  canal  system." 

I  have  not  been  able  to  find  any  law  authorizing  the  Canal 
Board  to  exercise  any  jurisdiction  over  any  waters  which  are  not 
a  part  of  the  canal  system.  As  to  the  State  Engineer,  I  do  not 
believe  that  he  is  charged  with  any  general  responsibilities  or 
duties  in  reference  to  the  navigation  of  streams  which  are  not  a 
part  of  the  canal  system.  There  have  been  acts  passed  charging 
him  with  some  specific  duties  in  connection  with  certain  streams, 
as,  for  instance,  those  which  have  been  authorized  to  be  cleared 
for  logging  purposes  and  the  like. 

I  am,  therefore,  of  the  opinion  that  neither  the  State  Engineer 
nor  the  Canal  Board  have  any  responsibility  concerning  the  navi- 
gation of  streams  or  waters,  either  navigable  by  statute  or  in  fact, 
when  they  do  not  form  a  part  of  the  canal  system. 

Permit  me  to  say  generally  in  reference  to  the  questions  which 
you  raise  that  the  legislation  concerning  the  State  Water  Supply 
Commission  is  very  largely  of  a  tentative  nature.  That  body  is 
only  vested  writh  authority  to  make  plans.  It  appears  that  im- 
portant legislation  is  to  be  had  at  some  future  date  and  the 
statutes  to  be  enacted  are  to  be  recommended  by  the  Commission 
itself.  I  assume  that  the  Commission  will  consider  that  a  part 
of  its  duty,  in  proposing  any  future  legislation,  is  to  provide  for 
a  definite  settlement  of  the  question  of  what  streams  shall  be 
used  for  power  and  what  streams  for  canal  purposes.  Many  of 
these  questions  should  properly  be  settled  by  the  Legislature.  As 
the  law  now  stands,  being  of  a  provisional  character,  the- State 
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is  not  committed  to  any  very  definite  policy,  and  hence  no  very 
serious  questions  have  as  yet  arisen. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  Law  —  Section  16  —  Surplus  Waters. 

State  may  not  lease  to  the  Consolidated  Water  Company  of  Utica 
certain  waters  from  the  proposed  reservoir  at  Hinckley. 
Section  16  forbids  such  disposition  of  waters  until  the  com- 
pletion of  the  Barge  canal.  The  State  Engineer  may,  how- 
ever, plan  such  construction  in  the  Hinckley  dam  as  may 
afford  surplus  water  privileges  to  those  designated  by  legis- 
lative enactment. 

(See  opinions,  April  27,  1905,  page  329  Report;  August  30,  1907, 
page  352  Report;  December  29,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  29,  1909. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor, 
Albany,  N.  Y.: 
Dear  Sir. —  With  reference  to  the  application  of  the  Consoli- 
dated Water  Company  of  Utica  for  permission  to  take  water  from 
the  proposed  reservoir  at  Hinckley,  and  offering  to  release  the 
State  from  certain  damage  on  condition  that  the  permission  be 
granted  and  the  State  build  all  necessary  gates  and  pipes  for  the 
purpose,  I  beg  to  say  that  it  is  my  opinion  that  no  State  official 
or  body  of  officials  is  vested  with  any  power  to  make  any  agree- 
ment for  the  disposition  of  any  waters,  surplus  or  otherwise, 
which  may  be  created  or  impounded  by  the  construction  of  any 
dam  or  reservoir  in  the  prosecution  of  the  improvement  of  the 
canals  provided  for  by  chapter  147  of  the  Laws  of  1903  and  the 
acts  amendatory  thereof.  The  granting  of  the  aplication  of  the 
Consolidated  Water  Company  of  Utica  is,  in  my  judgment,  for- 
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bidden  by  section  16  of  the  Barge  Canal  Act.  This  section  does, 
however,  contemplate  that  at  some  time  after  the  completion  of  the 
Barge  canal  the  legislature  may  make  some  disposition  of  waters 
which  are  not  needed  for  the  purposes  of  canal  navigation  either 
for  the  development  of  power  for  commercial  purposes  or  for  pur- 
poses of  consumption. 

It  is  therefore  my  opinion  that  as  a  strict  legal  proposition  you 
may  design  for  construction  such  apparatus  in  a  dam  to  be  erected 
at  Hinckley  as  may  permit  of  the  taking  of  water  from  the  reser- 
voir thereby  created  by  such  persons  as  the  Legislature  by  act  may 
ultimately  designate  when  the  improvement  is  completed. 
Yours  very  truly, 

EDWARD  R  O'M ALLEY, 

A  ttorney~General. 


Barge  Canal  Law  —  Section  16  —  Surplus  ivater. 
Hydraulic  construction  at  Lockport,  State  Engineer  authorized 
in  the  course  of  barge  canal  construction,  to  control  surplus 
waters  created  and  impounded  by  such  construction,  the 
expense  of  such  conservation  to  be  paid  from  the  barge  canal 
fund,  but  no  structure  should  be  designed  which  will  inter- 
fere with  any  future  sale  or  lease  by  the  State  of  such  waters 
as  are  not  needed  after  the  barge  canal  completion. 

(See  opinions  April  27,  19-05,  p.  329  Report;  August  30,  1907,  p. 
35]2  Report;  December  29,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  30,  1909. 

Hon.  Frank  M.  Williams,  State  Enginner  and  Surveyor, 
Albany,  N.  Y. 
Dear  Sir. — In  reply  to  your  communication  of  November  8, 
1909,  asking  for  an  opinion  as  to  your  authority  for  using  barge 
canal  funds  for  certain  construction  ai  Lockport,  I  beg  to  submit 
the  following: 
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The  primal  object  of  the  Barge  Canal  Act  is  to  provide  for  the 
improvement  of  the  three  canals  named  in  the  act,  and  as  a  result 
of  suchjmprovement,  the  Legislature  apparently  contemplated  the 
creation  and  impounding  of  waters,  and  section  16  of  the  act 
expressly  makes  provision  with  reference  thereto. 

Obviously,  these  waters,  when  the  Barge  canal  improvement 
shall  have  been  completed,  will  constitute  an  important  and  valu- 
able resource  of  the  State  and  their  conservation  is  impliedly  con- 
templated by  the  act. 

It  is  my  opinion  the  expense  of  conserving  such  waters  is  legiti- 
mate and  properly  payable  from  the  Barge  canal  fund  and  that 
any  other  course  would  frustrate  the  purpose  of  the  Legislature. 

In  the  course  of  construction  of  the  Barge  canal  whenever,  by 
an  expenditure  within  reasonable  limits,  in  addition  to  the  strict 
expense  of  constructing  the  canal,  in  the  j  udgment  of  the  engineer, 
the  interests  of  the  State  require  it,  the  surplus  waters  should  be 
so  regarded  and  conserved  as  to  make  them  available  for  lease, 
sale  or  other  disposition  by  the  State. 

These  views  seem  to  be  given  especial  emphasis  by  the  pro- 
visions of  chapters  273  of  the  Laws  of  1909,  amending  section  4- 
of  the  act,  which  conferred  upon  the  State  Engineer  the  power  to 
take  possession  of  and  use  lands,  structures  and  waters  not  only 
for  the  purposes  of  the  improvement  but  also  for  the  utilization 
and  full  control  by  the  State  of  the  waters  impounded,  created  and 
to  be  discharged  as  a  result  of  the  improvement  construction. 

In  this  connection,  however,  I  deem  it  proper  to  remind  you  of 
the  fact  well  known  by  your  department  that  the  surplus  waters 
at  the  locks  in  Lockport  are  claimed  in  perpetuity  by  the  Lock- 
port  Hydraulic  Company.  This  claim  is  based  upon  a  lease  dated 
on  the  25th  day  of  January,  1826,  executed  by  the  then  canal  com- 
missioners, to  Richard  Kennedy  and  Junius  H.  Hatch,  pursuant 
to  chapter  275  of  the  Laws  of  1825.  The  Superintendent  of  Pub- 
lic Works  has  notified  the  assignee  of  this  lease,  that  the  same  has 
been  revoked  by  the  State,  and  it  is  being  urged  by  the  hydraulic 
company  that  the  Superintendent  had  no  power  to  issue  such  a 
notice. 

I  advise  you  of  these  facts  to  the  end  that  nothing. may  be  done 
by  the  State  in  the  matter  of  designing  structures  for  the  disposal 
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of  these  waters  which  may  tend  in  any  way  to  embarrass  the  State 
in  the  efforts  being  made  to  restore  to  itself  the  right  to  make  a 
sale  of  the  use  of  these  waters  commensurate  with  thei*  great 
value. 

Yours  very  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


OPINIONS    RENDERED    THE    CANAL    BOARD. 


Barge  Canal  Law  —  Contract  No.  6. 
Alteration  agreements,  obligation  of  contractor  after  signing  orig- 
inal contract  to  do  the  work  in  the  manner  provided.  Sup- 
plemental agreement  where  labor  and  materials  are  furnished 
upon  which  no  price  has  been  fixed,  should  be  signed  by 
contractor. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  2,  1909. 

To  the  Honorable,  the  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. —  Pursuant  to  a  resolution  of  the  Canal  Board,  at  a 
meeting  held  on  the  5th  day  of  January,  1909,  calling  for  an 
opinion  on  alteration  orders  referred  to  in  a  communication  from 
the  Superintendent  of  Public  Works  to  the  Canal  Board,  under 
date  of  November  24,  1908,  printed  minutes,  pages  327,  328,  I 
beg  to  render  the  following  opinion: 

The  questions  in  the  communication  of  the  Superintendent  of 
Public  Works  arises  under  the  clause  of  the  contracts  usually 
numbered  6,  which  reads  as  follows: 

"  It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  final  completion  and  acceptance  of  the  work,  to 
make  such  additions  to  *or  deductions  from  such  work  or 
changes  in  the  plans  and  specifications  covering  the  work,  as 
may  be  necessary,  and  the  contract  shall  not  be  invalidated 
thereby;  and  the  Contractor  shall  do  and  complete  the  work 


Digiti: 


zed  by  G00gle 


Report  of  tiik  Attorney-General.  471 

in  accordance  with  such  additions  to  or  deductions  from  or 
changes  in  the  plans  and  specifications,  and  no  claim  shall 
be*  made  by  the  Contractor  for  any  loss  of  profits  because  of 
any  such  change  or  by  reasons  of  any  variation  between  the 
quantities  of  the  approximate  estimate  and  the  quantities  of 
the  work  as  done." 

There  is  also  contained  the  following  clause : 

"  7.  It  is  mutually  agreed  that  no  alteration  shall  be  made 
in  any  such  map,  plan  or  specification  or  in  the  plan  of  any 
work  under  this  contract  during  its  progress,  except  with  the 
consent  and  approval  of  the  Superintendent  of  Public  Works 
and  the  State  Engineer,  nor  unless  a  description  of  such 
alteration  and  such  approval  be  in  writing  and  signed  by 
the  parties  making  the  same  and  a  copy  thereof  filed  in  the 
office  of  the  State  Engineer  and  the  Canal  Board." 

It  seems  to  have  been  customary  to  have  the  alteration  orders, 
where  necessary,  made  in  the  form  of  supplemental  agreements, 
which  were  presented  to  the  contractor  for  his  signature. 

The  Superintendent  requests  my  opinion  as  to  whether,  in  cases 
where  the  contractor  refuses  to  sign  these  alteration  orders  or  sup- 
plemental agreements,  the  State  is  thereby  placed  at  any  disad- 
vantage. 

It  is  my  opinion  that,  after  an  alteration  such  as  is  contem- 
plated in  paragraph  6  above  quoted,  has  been  found  necessary 
and  has  been  approved  in  the  manner  provided  by  section  7,  a 
direction  may  then  be  issued  to  the  contractor  to  do  the  work  in 
the  manner  provided  by  the  alteration  order  and  that  he  must 
then  follow  the  directions  therein  contained.  The  contractor  has, 
in  signing  the  original  contract,  agreed  to  "  do  and  complet€  the 
work  in  accordance  with  such  additions  to  or  deductions  from  or 
changes  in  the  plans  and  specifications." 

There  are  cases,  however,  where  the  alteration,  whether  it  be 
in  the  nature  of  an  addition  to  or  deduction  from  the  work,  will 
involve  the  furnishing  by  the  contractor  of  items  of  labor  and 
materials  upon  which  no  price  has  been  fixed  by  the  contract  al- 
ready signed.  It  is  undoubtedly  true  that,  in  such  case,  there 
should  be  a  supplemental  agreement  signed  by  the  contractor,  in 
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order  that  the  compensation  for  such  new  items  may  be  fixed. 
However,  in  those  cases,  there  should  also  be  an  order,  so  that 
the  obligation  of  the  contractor  to  do  this  work,  even  though  it 
involve  the  use  of  new  items,  may  be  fixed. 

From  the  foregoing,  it  must  be  seen  that  there  are  two  classes 
of  alteration  orders  issuable  under  the  provisions  or  the  contract, 
in  both  of  which  the  contractor  is  obligated  to  perform  the  work 
and  furnish  the  materials  as  directed.  In  the  first,  no  agreement 
is  necessary,  because  all  prices  have  been  already  fixed;  in  the 
second,  an  agreement  is  desirable  in  order  that  the  compensation 
for  the  work  which  the  contractor  must  do  and  for  the  materials 
which  he  must  furnish,  may  be  determined.  Xeither  of  these 
•two  cases  involves  an  order  for  extra  or  unspecified  wTork,  within 
the  meaning  of  section  6  of  chapter  147  of  the  Laws  of  1903. 
The  extra  and  unspecified  work  contemplated  by  provision  con- 
tained in  that  section,  "  no  extra  or  unspecified  work  shall  be  certi- 
fied for  payment  unless  said  work  is  done  pursuant  to  the  written 
order  of  the  State  Engineer  and  payment  therefor  will  not  be  made 
unless  approved  by  the  canal  board  "  is  in  the  nature  of  emergency 
work  which  cannot  be  foreseen  and  does  not  require  any  material 
change  in  the  plans  or  specifications.  An  emergency  may  arise 
in  uncovering  the  work  which  would  require  immediate  action 
on  the  part  of  the  engineer  in  charge  in  order  that  the  work  might 
properly  progress  and  the  structure  be  more  efficient. 

I  have  already  been  consulted  by  the  State  Engineer  with  refer- 
ence to  a  form  to  be  used  in  such  cases  and  wrill  present  the  same 
to  this  honorable  body  when  it  is  compk  ted,  if  it  is  desired. 

While  the  method  heretofore  pursued,  of  requesting  the  con- 
tractor to  sign  alteration  orders  in  all  cases,  does  not  have  the 
effect  of  weakening  the  State's  position,  inasmuch  as  the  con- 
tractor is  merely  making  an  additional  agreement  to  do  what  he 
has  already  agreed  to  do,  it  seems  to  me  desirable  that  this  pro- 
cedure above  suggested  be  followed,  to  the  end  that  the  relat- 
ionship between  the  State  and  the  contractor  may  be  at  all  times 
definitely  fixed   and   questions   of   dispute   as   much   as   possible 

eliminated. 

Respectfully  yours, 

EDWARD  R  (TMALLEY, 

Attorney-General. 
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Barge  Canal  Law  —  Canal  Law  —  Section  110. 
Alterations   or  discontinuance   of   highways   in   connection  with 
work  of  Barge  canal;  payment  may  be  made  from  Barge 
Canal    fund.      Plans,    etc.,    come   under    the    provisions   of 
section  110. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  10,  1909. 
To  the  Honorable,  the  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. —  On  the  1st  instant  I  received  from  the  Secretary 
of  the  Canal  Board,  notice  of  the  passage  of  the  following 
resolution : 

"  Resolved,  that  the  Attorney-General  be  and  hereby  is 
requested  to  furnish  the  Canal  Board  at  as  early  a  date  as 
is  possible  with  his  opinion  upon  the  following  matters : 

"  1.  Whether  payment  for  highways  built  under  section 
110,  article  7,  chapter  338  of  the  laws  of  1894  as  amended1  to 
June  1,  1904,  can  be  made  from  moneys  appropriated  under 
chapter  147  of  the  laws  of  1903  known  as  the  '  Barge  Canal 
Law.' 

"  2.  If  it  is  legal  to  pay  for  the  building  of  such  highways 
from  the  Barge  Canal  Fund,  should  the  procedure  defined 
by  the  barge  canal  law  as  regards  the  making  of  plans,  letting 
of  contracts,  etc.,  be  followed  in  building  the  highways,  or 
may  they  be  built  under  the  articles  of  the  old  canal  law 
cited  above." 

Section  110  referred  to  in  the  first  paragraph  of  the  resolution, 
is  section  110  of  the  Canal  Law  and  provides  as  follows: 

"  If  the  Superintendent  of  Public  Works,  *  *  *  deems 
it  necessary  to  discontinue  or  alter  any  part  of  a  public  road 
because  of  its  interference  with  the  proper  location  or  con- 
struction of  any  work  on  the  canals,  either  of  construction, 
repairs  or  improvement,  he  shall  direct  such  discontinuance 
or  alteration  to  be  made,  and  file  an  accurate  description  of 
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the  part  of  such  road  so  discontinued  or  laid  out  anew,  in 
the  office  of  the  town  clerk  of  the  town  in  which  same  is 
situated;  and  from  the  time  of  filing  such  description  such 
road  shall  be  so  altered." 

The  title  of  chapter  147,  Laws  of  1903,  commonly  known  as 
the  "  Barge  Canal  Law  "  specifically  states  that  the  bond  issue 
therein  authorized,  is  to  be  issued  for  the  improvement  of  the 
Erie  canal,  the  Oswego  canal  and  the  Champlain  canal.  The 
first  section  of  that  act  provides  for  the  issuance  of  bonds,  and 
further,  "  the  proceeds  thereof  paid  into  the  State  Treasury  and 
so  much  thereof  as  shall  be  necessary,  expended  for  the  purpose 
of  improving  the  Erie  canal,  the  Oswego  canal  and  the  Cham- 
plain  canal,  and  the  procurement  of  the  lands  required  in  connec- 
tion therewith." 

Section  13  of  the  Barge  Canal  Law  appropriated  the  sum  of 
$10,000,000  out  of  the  proceeds  of  the  sale  of  bonds  "  to  be  ex- 
pended to  carry  out  the  purpose  of  this  act." 

It  is  presumed  that  the  alterations  contemplated  by  the  request 
of  your  honorable  Board,  are  such  as  may  be  made  necessary  by 
the  construction  of  the  Barge  Canal.  It  is  my  opinion  that  the 
proper  interpretation  of  this  law  is  that  the  funds  therein  author- 
ized should  be  applied  to  the  cost  of  any  alterations  in  roads  or 
highways  which  the  execution  of  the  work  makes  neoes-ary,  and 
for  that  reason,  it  is  my  opinion,  that  payment  for  highways  built 
under  said  section  110  can,  under  such  circumstances,  be  mad.1 
from  moneys  appropriated  under  chapter  147  of  the  Laws  of 
1903. 

The  Barge  Canal  Law  contains  the  following  provisions: 

"  §  6.  All  the  work  herein  authorized  shall  be  done  by 
contract     *     *     *." 

"  §  7.  All  the  work  herein  specified  shall  be  done  by  con- 
tract executed  in  triplicate,  etc.     *     *     *" 

It  is  my  opinion  that  these  provisions  apply  to  the  construction 
of  the  Barge  canal  solely  and  not  to  such  work  as  is  authorized 
by  said  section  110  of  the  Canal  Law.     While  the  payment  for 
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such  work  may  be  made  from  the  Barge  Canal  fund,  the  work 
may  be  done  under  the  articles  of  the  old  canal  law. 
Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Ccmal  Law. 

Abandonment  of  part  of  lands  appropriated  within   the  site  of 

Contract  No.  10,  Oswego  canal,  and  return  of  to  owner. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  19,  1909. 

To  the  Honorable,  The  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. —  I  have  the  honor  to  acknowledge  the  receipt  of 
copy  of  resolution  adopted  by  your  honorable  body  on  the  16th 
inst.,  reading  as  follows: 

"Mr.  Addison  R.  Merry  of  Syracuse,  representing  the 
Fulton  Fuel  and  Light  Company,  appeared  t>efore  the  Board 
and  requested  the  abandonment  of  part  of  the  lands  appro- 
priated within  the  site  of  Contract  10  of  the  Oswego  canal, 
and  more  fully  described  in  map  No.  5S0,  of  Barge  canal 
land  appropriation  maps. 

"Upon  motion  the  matter  was  referred  to  the  Attorney- 
General  for  his  opinion  as  to  the  power  of  the  Hoard  to 
abandon  "Barge  canal  lands."' 

I  have  been  shown  a  blue  print  purporting  to  show  what  por- 
tion of  Mr.  Merry's  land  now  appropriated  for  canal  purposes  is 
no  longer  necessary  for  the  use  of  the  State.  It  seems  that  Mr. 
Merry  is  willing  to  take  back  the  title  to  that  portion  and  to 
settle  for  the  balance  of  his  land  taken. 

The  title  of  chapter  147  of  the  Laws  of  1903  reads  as  follows: 

"An  act  making  provision  for  issuing  bonds  to  the  amount 
of  not  to  excc<<]  one  hundred  and  one  million  dollars  for  the 


Digit 


zed  by  G00gle 


476  Repoet  of  the  Attorney-Genebal. 

improvement  of  the  Erie  canal,  the  Oswego  canal  and  the 
Champlain  canal,  and  providing  for  a  submission  of  the 
same  to  the  people  to  be  voted  upon  at  the  general  election 
to  be  held  in  the  year  1903." 

The  work  of  building  the  so-called  Barge  canal  was  intended  to 
be,  so  far  as  the  canal  system  of  the  State  is  concerned,  an  im- 
provement of  the  canal  system  rather  than  the  building  of  a  new 
canal. 

Chapter  338  of  the  Laws  of  1894,  as  amended,  is  the  Canal 
Law.     Section  2  of  that  law  provides  as  follows : 

u  Definitions.  This  chapter  applies  to  the  following 
canals : 

"  1.  Erie  canal,  connecting  the  waters  of  Lake  Erie  with 
those  of  the  Hudson  river. 

"  2.  Champlain  canal,  connecting  the  waters  of  Lake 
Champlain  with  those  of  the  Hudson  river. 

"  3.  Cayuga  and  Seneca  canal,  commencing  at  Geneva 
and  terminating  near  Montezuma,  connecting  the  waters  of 
Seneca  lake  with  the  Erie  canal. 

"  4.  Oswego  canal,  commencing  at  Syracuse  and  terminat- 
ing at  Oswego. 

"  5.  *  *  *  The  term  '  canal '  as  used  in  this  chapter, 
include  all  the  side  cuts,  feeders  and  other  works  belonging 
to  the  state,  connected  therewith." 

It  has  been  urged  that  because  the  Barge  Canal  Act  provides 
only  for  sale  of  canal  lands  now  us^d  as  such,  which  have  been 
abandoned  because  the  use  thereof  for  canal  purposes  is  made 
unnecessary  by  the  Barge  canal  improvement,  that  therefore  there 
is  no  method  for  the  sale  of  lands  appropriated  for  its  improve- 
ment, which,  after  the  taking  thereof,  are  found  to  be  unneces- 
sary. Inasmuch  as  the  work  of  enlargement  has  been  defined  by 
the  act  to  be  an  improvement  of  the  canal  designated-  and  not 
the  building  of  a  new  and  distinct  system,  it  is  my  opinion  that 
wherever  chapter  147  is  silent  upon  any  proposition,  we  are  to 
seek  the  law  applicable  thereto  in  the  general  statutes  governing 
the  canal. 
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Section  10  of  the  Canal  Law  provides  as  follows : 

"  General  powers.     The  canal  board  may :     *     *     * 
"  4.  Determine  whether  lands,  taken  for  the  purposes  of 
the  canals,  have  been  abandoned." 

On  the  proper  certificate  of  those  having  charge  of  the  con- 
struction of  the  Barge  canal  improvement,  that  any  lands  appro- 
priated for  this  improvement  have  been  found  to  be  unnecessary 
and  not  used,  the  Canal  Board  may  then  determine  that  such 
lands  have  been  abandoned. 

The  disposition  of  abandoned  canal  lands  has  been  vested,  not 
in  the  Canal  Board,  but  in  the  Commissioners  of  the  Land  Office. 
Section  50  of  the  Public  Lands  Law  (Laws  of  1894,  chapter  317) 
provides  that 

"  The  commissioners  of  the  land  office  may  sell  and  convey 
the  right,  title  and  interest  of  the  state  in  and  to  any  real 
property  acquired  for  canal  purposes,  which  the  canal  board, 
by  resolution,  determine  to  have  been  abandoned  for  such  pur- 
poses, *  *  *  .  The  proceeds  of  such  sales  shall  be  credited 
to  the  fund  appropriated  for  the  construction,  improvement 
and  repair  of  the  canal." 

In  the  present  case,  settlement  has  not  been  made  with  Mr. 
Merry  for  the  taking  of  his  land  and  it  is  designed  to  return  a 
portion  of  hia  land  to  him.  It  is  my  opinion  that  this  can  be  done 
if  he  will  accept  the  reconveyance.  The  authority  therefore  is 
found  in  section  51  of  the  Public  Lands  Law,  which  reads  as 
follows : 

"  If  the  state  acquired  title  to  any  such  real  property,  by 
grant  or  otherwise,  from  the  owner,  without  the  payment 
of  any  consideration  therefor,  the  commissioners  may  release 
to  the  person  from  whom  the  same  was  acquired  or  his  heirs 
or  assigns,  all  the  right,  title  and  interest  of  the  state  in  and 
to  such  real  property,  to  be  held  subject  to  such  rules,  regula- 
tions and  requirements  as  the  commissioners  deem  for  the 
best  interests  of  the  state." 
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Under  the  provisions  of  this  section,  the  commissioners  of  the 
Land  Office  may  release  to  Mr.  .Merry  that  portion  of  property 
appropriated  from  him  which  is  found  to  l>e  unnecessary  for  canal 
purposes. 

Inasmuch  as  the  survey,  map  and  certificate  on  these  lands  have 
heen  passed  upon  by  the  advisory  hoard  of  consulting  engineers, 
then  the  certificate  that  a  portion  thereof  is  now  found  to  be  un- 
necessary, should  be  approved  by  the  advisory  board  before  action 
is  taken  by  the  canal  board. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  Iaiw  —  Section  t\ —  Contract  No.  20. 
Dredging  the  Mohawk  river.  State  Engineer  may  divide  work 
into  sections  of  one  mile  each,  contractor  to  be  relieved  of 
each  section  upon  its  completion  and  prior  to  completion  of 
entire  contract  Gravel  and  sand  excavated  may  not  be  sold 
to  contractor. 

(See  opinion,  May  23,  1008). 
i     "7. 

''"'  ~~  -    ~  "        STATE  OF  NEW'  YORK, 

Attorney-General's  Office, 

Albany,  February  24,  1909. 

To  the  Honorable,  The  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. —  I  have  the  honor  to  acknowledge  the  receipt  of 
a  communication  from  the  secretary  of  the  Canal  Booard,  dated 
the  13th  instant,  giving  notice  of  the  passage  of  the  following 
resolution : 

"  By  the  Superintendent  of  Public  Works : 

"  Resolved,  That  Contract  Xo.  20  be  referred  to  the  At- 
torney-General with  request  that  he  report  to  the  Board  at 
the  next  meeting  to  be  held  Tuesday,  February  16,  at  three 
o'clock,  as  to  whether  in  his  opinion  the  provisions  of  the 
contract  relating  to  the  division  of  the  contract  into  sections 
of  approximately  one  mile  each,  and  by  so  doing,  the  con- 
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tractors  would  be  relieved  from  all  responsibility  in  regard 
to  removal  of  sedimentation,  is  legal;  and  be  it  further 
"  Resolved,  That  the  Attorney-General  be  also  requested 
to  inform  the  Hoard  as  to  whether  or  not  provision  or  pro- 
visions relating*  to  the  disposition  of  sand  and  gravel  taken 
from  the  Erie  canal,  is  legal." 

The  legal  question  involved  in  the  first  part  of  the  resolution  is 
similar  in  principle  to  that  which  was  submitted  to  my  predeces- 
sor by  the  former  Special  Deputy  State  Engineer  on  the  20th  day 
of  May,  190S.  It  was  held  that  the  recommendations  of  the 
Advisory  Board  as  to  the  dividing  of  Contract  No.  20  into  sec- 
tions, to  the  end  that  the  contractor  might  be  relieved  of  the  main- 
tenance of  the  channel  upon  the  completion  of  each  section  and 
prior  to  the  completion  of  the  whole  contract,  were  legal. 

The  only  difference  between  the  plan  then  proposed  and  the 
proposition  now  submitted  to  me  is  in  the  fact  that  the  proposed 
contract  is  now  to  be  divided  into  sections  of  approximately  one 
mile  each.  By  the  provisions  of  22s  in  the  specifications  of  the 
proposed  contract,  it  is  provided: 

"As  soon  as  is  practicable  after  the  completion  of  work  on 
any  given  section,  an  examination  shall  be  made,  and,  if 
found  satisfactory  to  the  State  Engineer,  as  specified  in 
paragraphs  25g  and  25h  of  the  general  specifications,  and  to 
the  State  Engineer  and  Superintendent  of  Public  Works, 
as  specified  in  paragraph  2  of  the  general  specifications,  the 
contractor  will  be  so  notified;  and  thereafter  the  contractor 
will  be  relieved  of  the  maintenance  of  the  channel  within 
any  such  given  section,  provided,  however,  that  each  and 
every  section  between  that  section  and  the  head  of  the  pool  in 
which  it  is  situated,  has  been  completed     *     *     *. 

"  This  provision,  however,  shall  not  be  taken  or  construed 
as  relieving  the  contractor  from  remedying  in  accordance  with 
clause  23  of  the  contract- any  defects  which  may  be  later 
discovered  and  which  may  be  due  to  careless  or  inefficient 
work  on  his  part.  *  *  *  The  accc  ptancc  of  any  section 
shall  relieve  the  contractor  from  further  maintenance  of  the 
channel  only,  and  not  from  the  maintenance  of  the  stream  en- 
trances, of  miscellaneous  work;  from  the  placing  of  rip-rap 
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as  described  in  paragraph  14s,  nor  from  the  care  of  spoil 
banks  on  that  section  where  material  for  their  completion 
has  to  come  from  an  adjoining  section." 

Briefly  stated,  the  sole  question  involved,  is,  may  a  contractor 
be  relieved  from  the  maintenance  of  any  portion  of  the  channel  of 
the  canal  prior  to  the  completion  of  the  entire  work  left  to  him  ? 

It  is  my  opinion  that  as  a  strict  legal  proposition  this  can  be 
done. 

The  Barge  Canal  Act  does  not  expressly  or  impliedly  forbid  the 
exercise  of  this  power.  The  provisions  of  section  6  of  the  Barge 
Canal  Law  require  the  State  Engineer  to  "  divide  the  whole  work 
into  such  sections  or  portions  as  may  be  deemed  for  the  best  inter- 
ests of  the  State  in  contracting  for  the  same/'  It  seems  to  imply 
that  not  only  shall  the  whole  improvement  be  so  divided,  but  also 
that  other  subdivisions  may  be  made  when  it  is  for  the  best  inters 
ests  of  the  State  in  contracting  therefor. 

In  my  opinion,  therefore,  the  proposed  contract  is,  as  to  the 
division  in  sections,  legal. 

The  legal  question  involved  in  the  second  part  of  the  above  res- 
olution arises  from  the  insertion  of  paragraph  25s  in  the  contract, 
which  reads  as  follows : 

."All  sand  and  all  gravel  not  exceeding  four  inches  in  its 
longest  diameter  necessary  to  l>e  removed  from  within  the 
excavation  lines,  which  would  in  the  opinion  of  the  State 
Engineer,  not  be  required  in  dikes,  banks  and  training  walls 
or  for  the  proper  regulation  of  the  river,  shall  become  the 
property  of  the  contractor,  provided  he  disposes  of  such 
material  outside  the  site  of  the  contract  and  in  a  manner 
which  in  the  opinion  of  the  State  Engineer,  will  not  affect  the 
flow  of  the  river  nor  tend  to  cause  any  of  the  material  to  be 
washed  back  into  the  river.  Land  for  such  disposal  must  be 
provided  by  the  contractor." 

The  bed  of  the  Mohawk  river  from  which  the  material  referred 
to  in  the  above-  provision,  is  to  be  taken,  belongs  to  the  State, 
because  the  river  is  a  navigable  stream.  This  has  been  well  set- 
tled law  for  many  years.     People  v.  Canal  Appraisers,  33  N".  Y. 
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4G1.  It  is,  therefore,  contemplated  by  this  provision  to  sell  to  the 
contractor  who  may  be  accepted  on  Contract  No.  20,  the  right  to 
convert  to  his  own  use  the  sand  and  gravel  excavated  from  State 
property,  which  is  not  necessary  for  use  in  the  dikes,  banks  and 
training  walls,  or  for  other  purposes  incident  to  the  construction 
of  this  portion  of  the  Barge  canal. 

I  have  already  held  that  the  Canal  Board  has  power  to  deter- 
mine whether  an  interest  in  land  appropriated  by  the  State,  such 
as  the  right  to  quarry  stone,  can  be  sold  in  cases  where  such  land 
has  been  appropriated  for  canal  purposes.  The  title  to  land 
beneath  the  waters  of  the  Mohawk  river  was  not  acquired  by 
appropriations  for  canal  purposes,  but  has  been  vested  in  the 
State  since  its  organization  by  virtue  of  its  sovereign  power.  It 
is,  therefore,  not  within  the  power  of  the  Canal  Board  to  deter- 
mine whether  any  portion  thereof  or  any  interest  therein,  may  be 
sold. 

In  subdivision  5,  section  70  of  the  Public  Lands  Law,  it  is  pro- 
vided : 

"  In  addition  to  the  foregoing  (referring  to  grants  of 
lands  under  water)  the  commissioners  of  the  land  office  may 
authorize  the  use  of  lands  of  the  State  under  water,  for  the 
purpose  of  improvement  of  navigation  when  the  same  is  car- 
ried on  by  the  federal  or  State  government." 

I 
This  does  not,  however,  authorize  the  disposition  of  any  mate- 
*?\ls  found  in  the  bed  of  navigable  streams,  for  any  other  pur- 
pose. 

Section  3  of  the  Barge  Canal  Act  authorized  this  portion  of  the 
Mohawk  river  to  be  canalized.  Under  this  provision,  State  offi- 
cials were  empowered  to  do  such  things  as  were  necessary  to  make 
of  that  particular  portion  of  the  Mohawk  river,  a  canal.  It  is  my 
opinion,  however,  that  this  authority  does  not  go  so  far  as  to  per- 
mit the  sale  of  materials  excavated  therefrom,  which  are  not  neces- 
sary for  the  immediate  uses  of  the  structures. 
Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
'10 
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Barge  Canal  Law  —  Section  7 —  Contracts  —  Bonds. 
Proposed  am€nclmeiit  to  reduce  faithful  performance  bond  from 
25  per  centum  to  10  per  centum  of  contract  price,  in  cases  of 
approved  surety,  individual  or  State  bonds,  or  cash  deposit 
of  5  per  centum  of  contract  price.  Superintendent  of 
Public  Works  under  section  7  may  approve  such  bonds. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  24,  1909. 
To  the  Honorable,  the  Canal  Board,  Albany,  N.  Y. 

Gentlemen. — I  have  the  honor  to  acknowledge  the  receipt  of  a 
copy  of  a  resolution  of  your  body,  passed  on  the  18th  inst, 
referring  to  mo  a  communication  from  the  Honorable,  the  State 
Engineer  and  Surveyor,  together  with  a  copy  of  a  proposed 
amendment  to  section  7  of  chapter  147  of  the  Laws  of  1903. 

An  examination  of  this  amendment  shows  that  it  is  proposed 
thereby  to  reduce  the  bond  to  be  given  for  the  faithful  and  com- 
plete performance  of  barge  canal  contracts  from  twenty-five  per 
centum  to  ten  per  centum  of  the  amount  of  the  estimated  cost  of 
the  work  according  to  the  contract  price  in  cases  of  approved 
surety,  individual  bonds  or  State  bonds,  or  if  it  is  so  desired,  cash 
deposit  of  five  per  centum  of  such  contract  price. 

It  is  my  opinion  that  there  is  no  legal  objection  to  the  passage 
of  this  amendment.  The  advisability  or  necessity  of  such  an 
amendment  is,  of  course,  a  matter  for  the  Canal  Board  to  approve 
or  disapprove. 

I  might  add  that  under  the  present  wording  of  section  7  of  the 
Canal  Act,  without  further  amendment,  the  Superintendent  of 
Public  Works  may  approve  of  the  sufficiency  of  individual  bonds 
of  at  least  twenty-five  per  centum  of  the  amount  of  the  estimated 
cost  of  the  work  according  to  the  contract  price.  Furthermore, 
there  seems  to  be  no  provision  of  the  act  which  would  prevent  the 
requiring  of  the  deposit  of    approved    securities    as    collateral 
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security  for  such  individual  bonds.     The  wording  of  the  section 
governing  this  matter  is  as  follows: 

«  *  *  #  Q^e  contract  in  a  form  to  be  approved  by  the 
attorney-general,  shall  be  made  by  the  person,  firm  or  cor- 
poration who  shall  offer  to  do  and  perform  the  same  at  the 
lowest  price  and  who  shall  give  adequate  security  for  the 
faithful  and  complete  performance  of  the  contract  and  such 
security  shall  be  approved  as  to  sufficiency  by  the  superin- 
tendent of  public  works,  and  as  to  form  by  the  attorney-gen- 
eral and  shall  be  at  least  twenty-five  per  centum  of  the 
amount  of  the  estimated  cost  of  the  work  according  to  the 
contract  price     *     *     * ." 

This  permits  the  Superintendent  of  Public  Works  to  approve 
such  personal  bonds. 

Yours  very  respectfully, 

EDWARD  R.  X)'MALLEY, 

Attorney-General. 


Barge  Canal. 
Contract  No.  60.     Rights  of  State  where  buildings  encroach  on 
"  Blue  Line."     Settlement  of  claim  of  Arthur  J.  Scriber,  for 
land  appropriated. 

(See  letter  February  20,  1908,  file  52.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  30,  1909. 
The  Honorable,  The  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. —  I  have  the  honor  to  acknowledge  the  receipt  of 
copy  of  the  resolution  of  your  honorable  body  passed  on  the  11th 
of  March,  1909,  asking  for  my  opinion  as  to  the  rights  of  the  State 
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where  buildings  encroach  on  the  blue  line  of  the  canal,  anil  also 
enclosing  agreement  with  Arthur  J.  Scriber  and  special  examiner 
and  appraiser,  for  the  settlement  of  his  claim  for  land  appropri- 
ated for  the  purposes  of  the  Barge  canal. 

It  appears  from  examination  of  the  map  attached  to  the  con- 
tract that  a  great  portion  of  his  building,  the  whole  of  which  has 
been  appropriated  for  the  improvement  of  the  Erie  canal,  for- 
merly stood  on  the  State's  land.  There  is,  therefore,  involved  in 
this  case,  as  in  many  others,  the  question  of  the  right  of  the  own- 
ers of  the  property  abutting  on  the  old  blue  line  to  have  the  whole 
or  any  portion  of  their  buildings  remain  on  State  land. 

It  has  long  been  well  established  that  there  is  no  right  of  pre- 
scription against  the  State,  and  the  only  possibility  of  obtaining 
any  rights  over  the  land  of  the  State  arises  where  the  provision 
found  in  section  362  of  the  Code  of  Civil  Procedure  applies.  It 
is  there  provided  that  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  unless  the  cause  of  action  accrued  within 
forty  years  before  the  action  commenced,  or  unless* the  people  have 
received  the  rent  and  profits  thereof  within  the  same  period  of 
time.  In  applying  these  provisions  to  encroachments  upon  the 
blue  line,  it  has  been  held  that  such  holding  must  be  hostile  in 
order  to  come  within  the  meaning  of  this  section  of  the  Code  and 
that  any  occupation  of  State  land  within  the  blue  line  which  does 
not  interfere  with  the  use  thereof  for  the  purpose  for  which  the 
land  was  appropriated  is  not  a  hostile  holding  and  therefore  the 
parties  so  doing  are  not  protected  by  the  forty-year  rule. 

It  is  therefore  my  opinion  that  buildings  encroaching  upon  the 
blue  line  do  not  constitute  an  adverse  holding  against  the  State 
and  the  owners  thereof  do  not  acquire  any  right  to  have  such  en- 
croachments remain  as  against  the  State.  The  State  may  require 
the  removal  of  such  encroachments  and  the  ownership  of  such 
buildings  is  subject  to  such  removal.  Consequently,  in  making 
settlements  with  the  owners  of  property  for  the  improvement  of 
the  Erie,  Oswego  and  Champlain  canals,  whose  buildings  are  now 
partly  on  the  State's  land,  consideration  should  be  given,  in  de- 
termining the  value  of  such  buildings,  to  the  necessity  of  the  own- 
er's removing  the  portion  thereof  which  encroaches  upon  the  blue 
line. 
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I  return  herewith  report  made  on  Contract  No.  GO,  Arthur  J. 
Scriber,  together  with  the  contract  itself  and  map  showing  the 
land  appropriated. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  Contract  27. 
Alteration  order  eliminating  work  uncompleted  from  Station  1220 
to  Station  1245,  and  making^  changes  in  highway  bridge, 
Argyle  street,  sluice  gate,  etc.  Revocation  of  order  suspend- 
ing work,  and  alteration  order  changing  plans  for  construc- 
tion of  canal  and  Lock  Xo.  7  within  site  of  Contract  27,  di- 
recting contractor  to  proceed  with  work  pursuant  to  order. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  7,  1009. 

To  ilia  Honorable,  The  (J anal  Board,  Albany,  A7.  Y.: 

Gentlemen. —  I  have  received  from  the  State  Engineer  and 
Surveyor  copy  of  proposed  Alteration  Order  No.  6  on  Barge  Canal 
Contract  No.  27,  which  was  presented  to  you  at  the  last  meeting 
of  your  Board  and  referred  to  me  for  consideration.  On  the  28th 
nit.  there  was  a  consultation  at  this  office  upon  this  matter  at 
which  were  present  Mr.  Bond,  Special  Deputy  State  Engineer 
Landreth,  Deputy  Superintendent  of  Public  Works  Mead  and  one 
of  my  deputies. 

An  examination  of  this  proposed  order  discloses  that  it  is  con- 
templated thereby  to  entirely  eliminate  from  Barge  Canal  Con- 
tract Xo.  27  all  of  the  canal  construction  work  remaining  uncom- 
pleted from  Station  1220  to  Station  1245,  excepting  junction  lock, 
and  to  make  certain  changes  in  the  plans  and  specifications  with 
reference  to  Argyle  street  highway  bridge,  a  sluice  gate,  spillway 
and  wheel  pits.  It  was  on  this  portion  of  Contract  No.  27  that  a 
slide  occurred  resulting  in  great  damage,  liability  for  which,  as  I 
have  already  advised   the  State  Engineer  and   Surveyor,   rested 
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upon  the  contractor,  the  Kinscr  Construction  Company.  It  was 
originally  contemplated  to  construct  Lock  No.  7  at  a  point  about 
one  thousand  feet  from  the  south  end  of  this  contract  and  within 
the  portions  thereof  intended  to  be  eliminated  by  this  order.  Be- 
cause of  the  unstable  nature  of  the  material  found  in  excavation 
the  engineers  considered  the  construction  of  this  lock  not  feasible 
and  have  concluded  that  Lock  No.  7  should  not  be  constructed 
within  the  site  of  this  contract  and  tentative  plans  have  been 
formulated  for  its  construction  outside  of  the  limits  of  Contract 
No.  27.  It  appears  that  work  upon  the  portion  of  the  contract 
lying  south  of  Station  1245#  has  been  suspended  pursuant  to  an 
order  of  the  State  Engineer  issued  last  fall.  It  seems  that  the 
changes  in  the  method  of  constructing  this  portion  of  the  canal, 
necessitated  by  the  discovery  of  the  unstable  material,  are  there- 
fore necessary  from  an  engineering  standpoint. 

There  is  contained  in  Contract  No.  27  the  following  general 
provision,  to  which  I  have  already  had  occasion  to  refer,  as  deter- 
mining the  right  of  the  State  to  change  or  alter  work,  plans  and 
specifications  in  Barge  canal  contracts : 

"  It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  final  completion  and  acceptance  of  the  work,  to 
make  such  additions  to  or  deductions  from  such  work  or 
changes  in  the  plans  and  specifications  covering  the  work,  as 
may  be  necessary,  and  the  contract  shall  not  be  invalidated 
thereby,  and  no  claim  shall  be  made  by  the  contractor  for  any 
loss  of  profits  because'  of  any  such  change  or  by  reason  of  any 
variation  between  the  quantities  of  the  approximate  estimate 
and  the  quantities  of  the  work  as  done." 

While  the  provisions  of  this  section  "  to  make  such  additions 
to  or  deductions  from  such  work  or  changes  in  the  plans  and  speci- 
fications covering  the  work,  as  may  be  necessary/'  authorize  modi- 
fications which  the  contractor  must  carry  out,  and  for  the  making 
of  which  he  has  no  claim  for  damage,  it  is  my  opinion  that  the 
State  is  not  authorized  to  go  so  far  as  to  entirely  eliminate  a  por- 
tion of  the  canal  improvement  within  the  site  of  his  contract  and 
let  the  doing  thereof  to  some  one  else.     I  believe  that  while  the 
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plan  and  manner  of  the  work  may  be  changed  and  the  quantity  in^ 
creased  or  decreased,  the  contractor  is  entitled  to  do  all  the  work 
within  the  site  of  his  contract  in  such  changed  form  where  the 
modified  work  is  of  the  same  character  as  that  covered  by  his 
contract. 

In  my  opinion,  the  wisest  course  to  pursue  in  this  matter  is, 
first,  to  revoke  the  order  suspending  the  work  on  this  contract, 
and,  second,  to  immediately  follow  such  revocation  by  an  altera- 
tion order  changing  the  plans  and  specifications  for  the  construc- 
tion of  the  canal  within  the  site  of  Contract  No.  27,  and  directing 
the  contractor  to  progress  the  work  pursuant  to  such  order.  The 
contractor  will  then  have  an  opportunity  of  doing  the  work  ac- 
cording to  the  new  design,  and  if  he  refuses  to  progress  the  work 
pursuant  to  such  an  order  it  will  then  be  proper  for  the  State 
to  take  steps  for  the  completion  of  the  work. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

A  Homey- Gen  eral. 


OPINIONS  RENDERED  THE  COMMISSIONERS  OF  THE  CANAL 

FUND. 


State  Finance  Law  —  Commissioners  of  the  Canal  Fund. 

Outline  of  general  powers  and  duties. 

(See  opinion  March  11,  1909.) 

/ 
STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  10,  1909. 

The  Honorable,  the  Commissioners  of  the  Canal  Fund,  Albany, 
N.  Y.: 
Gentlemen. — In  pursuance  of  a  suggestion  of  your  honorable 
body  made  on  the  3rd  inst,,  I  have  the  honor  to  submit  the  fol- 
lowing brief  of  the  laws  affecting  the  duties  of  the  Commissioners 
of  the  canal  fund. 
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The  commissioners  of  the  canal  fund  are  a  constitutional  board, 
created  by  section  5,  article  5  of  the  State  constitution,  which 
provides  as  follows : 

"  The  Lieutenant-Governor,  Secretary  of  State,  Comp- 
troller, Treasurer  and  Attorney-General  shall  be  the  commis- 
sioners of  the  canal  fund    *     *     *  ." 

Quorum.  For  the  transaction  of  any  business  of  this  board,  a 
majority  must  be  present,  including  the  Comptroller.  It  is  not 
possible  to  transact  business  in  the  absence  of  the  Comptroller. 
(State  Finance  Law,  section  51.)  A  Deputy  Comptroller  has 
not  the  power  to  represent  the  Comptroller  as  a  commissioner  of 
the  canal  fund. 

Section  41  of  the  Executive  Law  provides: 

"The  Comptroller  shall  appoint  a  deputy  *  *  *  who 
may  perform  any  of  the  duties  of  the  Comptroller,  except 
*  *  *  the  duties  of  the  Comptroller  as  Commissioner 
of  the  land  office,  Commissioner  of  the  canal  fund,  and  as 
State  Canvasser.  *  *  *  In  case  of  a  vacancy  in  office 
or  the  physical  disability  of  the  Comptroller,  the  deputy  mav 
perform  any  of  the  duties  of  the  office,  except  acting  as  a 
member  of  a  constitutional  board,     *     *     *  ." 

The  general  powers  and  duties  of  the  Commissioners  of  the 
canal  fund  are  embraced  in  the  provisions  of  article  4  of  chapter 
56  of  the  Consolidated  Laws,  known  as  the  State  Finance  Law. 
Those  powers  and  duties  may  be  briefly  summarized  as  follows: 

I.  To  superintend  and  manage  the  canal  fund  and  the  canal 
debt  sinking  fund.     (State  Finance  Law,  section  61.) 

The  canal  fund  consists  of  the  following  property : 

1.  Real  property  granted  for  the  construction  of  the  canals,  by 
the  State,  by  companies  or  by  individuals,  and  remaining  unsold. 

2.  Debts  due  for  portions  of  such  real  property  heretofore  sold. 

3.  All  moneys  received  from  the  sale  or  use  of  the  surplus 
waters  of  any  canal. 

4.  All  moneys  recovered  in  suits  for  penalties  or  damages  insti- 
tuted under  the  canal  law. 
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5.  All  moneys  required  by  law  to  be  paid  into  the  canal  fund. 

However,  there  is  excepted  from  the  powers  of  the  Commis- 
sioners of  the  canal  fund,  that  portion  of  the  canal  fund  which  is 
made  up  of  lands.  The  care  and  disposition  of  all  such  lands  are 
vested  in  the  commissioners  of  the  land  office.  (State  Finance 
Law,  section  61.) 

II.  To  approve  or  disapprove  of  the  investments  of  the  canal 
fund  and  the  canal  debt  sinking  fund  made  by  the  Comptroller, 
such  investments  to  be  made  only  in  the  securities  in  which  the 
Comptroller  is  authorized  by  law  to  invest  the  other  funds  of  the 
State.      (State  Finance  Law,  section  61.) 

III.  To  deposit  the  moneys  belonging  to  the  canal  fund  or 
the  canal  debt  sinking  fund,  with  any  safe  incorporated  monied 
institutions  or  banking  association  in  this  State  and  to  make  such 
contracts  therewith  for  the  interest  on  and  the  duration  of  such 
deposits  as  will  best  promote  the  interest  of  the  funds,  and  to 
require  security  for  such  deposits  by  means  of  a  security  under- 
taking or  a  deposit  of  bonds  of  the  State,  in  the  same  manner  as 
provided  for  deposits  of  other  state  moneys.  (State  Finance 
Law,  section  62.) 

It  follows  that  the  commissioners  of  the  canal  fund  may  dele- 
gate to  the  Comptroller  and  the  Treasurer  the  power  to  divide  the 
canal  fund  moneys  among  the  various  financial  institutions  of 
which  the  commissioners  have  already  by  general  resolution 
approved.  The  delegation  of  the  power  to  divide  the  fund  is  a 
necessary  incident  of  the  general  power  granted  by  section  62  to 
designate  the  depositories. 

IV.  To  prescribe  rules  and  regulations  relative  to  the  transfer 
of  all  or  any  of  the  public  stocks  of  the  State,  constituting  the  debt 
known  as  the  canal  debt,  and  the  division  and  consolidation  of  the 
certificates  thereof  as  they  think  advisable;  to  require  returns  to 
be  made  to  the  Comptroller  by  the  officer  or  person  authorized  by 
law  to  transfer  such  stocks,  and  to  pay  the  interest  on  any  loan 
as  they  deem  reasonable.      (State  Finance  Law,  section  64.) 

With  reference  to  chapter  288  of  the  Laws  of  1840,  referred  to 
in  the  communication  of  the  secretary  of  your  honorable  body,  I 
beg  to  say  that  sections  1  to  12  of  that  chapter  which  made  pro- 
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vision  for  the  establishment  of  an  office  in  any  certain  bank  in  the 
city  of  New  York  for  the  issuance  and  transfer  of  certificates  of 
stock  authorized  by  the  laws  of  this  State,  were  classified  as 
obsolete  by  the  board  of  statutory  consolidation  and  were 
specifically  repealed  by  the  State  Finance  Law,  chapter  56  of  the 
Consolidated  Laws  passed  at  the  present  session  of  the  Legis- 
lature. 

V.  To  borrow  such  sums  of  money,  payable  in  such  time,  not 
exceeding  eighteen  years,  and  at  such  rate  of  interest  not  to  exceed 
5  per  centum  per  annum,  as  they  may  deem  most  beneficial  to  the 
State,  where  the  Legislature,  the  Canal  Board,  the  Commission- 
ers of  the  Canal  Fund  or  the  Superintendent  of  Public  Works 
ba3  lawfully  authorized  or  required  payment  of  any  sum  of  money 
out  of  the  canal  fund  and  there  is  not  money  in  such  fund  applica- 
ble to  such  purpose.     (State  Finance  Law,  section  65.) 

VI.  To  supervise  the  acts  of  the  Comptroller  in  preparation  of 
bonds  authorized  by  chapter  147  of  the  Laws  of  1903  and  chapter 
302  of  the  Laws  of  1906  and  to  direct  the  Comptroller  as  to  the 
investment  of  the  moneys  resulting  from  the  collection  of  the  tax 
of  twelve-thousandths  of  a  mill  per  one  dollar  for  each  one  million 
dollars  of  bonds  outstanding,  authorized  by  said  acts  of  1903  and 
1906  for  the  creating  of  a  sinking  fund  for  the  payment  of  canal 
bonds. 

This  authority  is  vested  in  the  commissioners  of  the  canal  fund 
by  section  2,  chapter  147  of  the  Laws  of  1903  and  section  2,  chap- 
ter 302  of  the  Laws  of  1906. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Banks  —  ('anal  Fund  Deposits. 

Termination  of  agreement  with  transfer  office  Bank  of  the  Man- 
hattan Company  of  New  York. 

(See  opinion  March  10,  1909.) 
STATE  OF  NEW  YORK, 

ATTOR X  K  Y-G  E  X  E K  Al' S    Of F ICE, 

Albany,  March  11,  1909. 
To  the  Commissioners  of  the  Canal  Fund,  Albany,  N.  I\: 

Gentlemen. —  Replying  to  your  request  of  the  3d  of  March, 
1909,  in  which  you  ask  for  my  opinion  as  to  what  action  is  neces- 
sary on  the  part  of  the  Commission  to  terminate  the  present  agree- 
ment with  the  transfer  office,  the  Bank  of  the  Manhattan  Com- 
pany of  New  York,  -and  whether,  und-?r  the  statute,  a  trust  com- 
pany should  be  designated  as  such  transfer  office,  I  beg  to  say 
that  I  have  examined  the  contract  between  the  Commissioner  of 
the  Canal  Fund  and  the  president  and  directors  of  tbe  Manhattan 
Company  in  the  city  of  New  York,  which  is  set  forth  at  paga  119 
of  the  Annual  Report  of  the  Commissioners  of  the  Canal  Fund, 
being  No.  5  of  the  Assembly  documents  of  1841.  The  second 
paragraph  of  that  contract  provides: 

"  In  consideration  of  the  agreements  and  undertakings 
hereinafter  contained  on  the  part  of  the  said  party  of  the 
second  part,  the  said  party  of  the  first  part  hereby  agree  to  es- 
tablish an  office  in  the  bank  of  the  said  party  of  tin1  second  part 
in  tho  city  of  New  York,  for  the  issue  and  transfer  of  cer- 
tificates of  any  stock  authorized  by  the  laws  of  the  state  of 
New  York  for  any  loans  made  in  its  behalf  by  the  comp- 
troller or  the  commissioners  of  the  canal  fund,  which  office 
shall  be  continued  and  maintained  in  the  said  bank  during 
the  pleasure  of  the  commissioners  of  the  canal  fund  of  the 
said  state/' 
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On  the  basis  of  the  foregoing  provision  the  Commissioners  of 
the  Canal  Fund  may,  by  resolution  duly  passed  at  a  meeting  of 
the  Commission,  cancel  or  authorize  the  cancellation  of  the  said 
contract  with  the  Manhattan  Company,  and  the  said  contract  will 
be  terminated  upon  the  service  upon  said  Manhattan  Company  of 
notice  of  the  passage  of  such  resolution. 

Inasmuch  as  chapter  288  of  the  Laws  of  1840,  section  1  to  12, 
which  authorizes  the  designation  of  a  transfer  agent  in  the  city 
of  New  York,  has  been  repealed  by  chapter  56  of  the  Consolidated 
Laws,  passed  .at  the  present  session  of  the  Legislature,  it  is  un- 
necessary to  render  an  opinion  as  to  whether,  under  the  wording 
of  that  statute,  a  trust  company  could  be  designated  as  such  trans- 
fer office. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


State  Finance  Law  —  Section  61  —  Depositories  of  Canal  Funds. 

The  Commissioners  of  the  Canal  Fund  may  not  delegate  to  the 
State  Comptroller  and  State  Treasurer  the  authority  to  de- 
termine the  amount  to  be  deposited  in  banks.  Such  discre- 
tion may  only  be  exercised  by  the  Commissioners  as  a  body. 


STATE  OF  NEW  YORK, 

Attorney-Generates  Office, 

Albany,  October  19,  1909. 

To  the  Honorable,  The  Commissioners  of  the  Canal  Fund,  Albany, 
N.  Y.: 

Gentlemen. —  The  following  question  has  been  submitted  to  me 
by  your  honorable  body  with  the  request  that  I  render  an  opinion 
upon  the  same: 
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.  Have  the  Commissioners  of  the  Canal  Fund  the  legal  right  to 
delegate  to  the  Comptroller  and  Treasurer  the  authority  neces- 
sary to  be  exercised  in  determining  the  amount  of  money  to  he 
deposited  in  the  various  banks  duly  designated  as  depositories  of 
canal  funds? 

Section  61  of  the  State  Finance  Law  provides: 

"  The  canal  fund  and  the  canal  debt  sinking  fund  shall 
continue  to  be  superintended  and  managed  by  the  commis- 
sioners of  the  canal  fund.     *     *     *." 

I  find  no  statutes  providing  in  express  terms  that  either  the 
Comptroller  or  Treasurer  is  empowered  or  directed  ,to  exercise 
any  authority  over  the  management  of  the  canal  fund.  Conse- 
quently, it  is  clear  that  the  sole  authority  and  duty  in  reference 
to  the  management  of  this  fund  rest  in  the  Commissioners  as  a 
body. 

Whether  or  not  the  Commissioners  have  the  right  to  delegate 
their  powers,  depends  upon  the  nature  of  the  power  delegated.  It 
is  a  wTell  settled  rule  of  law  that  a  public  body  cannot  delegate 
powers  which  require  the  exercise  of  judgment  and  discretion, 
but  authority  to  do  acts  merely  ministerial  or  mechanical  may  be 
delegated  (23  Am.  &  Eng.  Encylc.  of  Law,  2d  ed.,  p.  365).  The 
law  is  very  well  stated  in  Perry  v.  Tynen,  2'2  Barb.  137,  as 
follows : 

"  In  cases  of  the  delegation  of  a  public  authority  to  three 
or  more  persons,  the  authority  conferred  may  be  exercised 
and  performed  by  a  majority  of  the  whole  number.  If  the 
act  to  be  done  by  virtue  of  such  public  authority  requires 
the  exercise  of  discretion  and  judgment  —  in  other  words, 
if  it  is  a  judicial  act  —  the  persons  to  whom  the  authority 
is  delegated  must  meet  and  confer  together." 

But  in  case  the  act  to  be  performed  is  merely  ministerial,  the 
power  to  do  it  may  be  delegated  by  the  body.    If  the  act  does  not 


Digit 


zed  by  G00gle 


494  Report  of  the  Attorney-General. 

require  the  exercise  of  judgment  or  discretion,  the  body  may  au- 
thorize some  one  else  to  do  it. 

In  the  ease  in  question  the  acts  consist  of  determining  the 
proper  amount  of  money  to  be  deposited  in  various  depositories. 
Section  02  provides: 

u  The  commissioners  of  the  canal  fund  may  deposit  the 
moneys  belonging  to  such  fund,  or  the  canal  debt  sinking 
fund,  with  any  safe  incorporated  moneyed  institution  or 
banking  association  in  this  state,  and  may  make  such  con- 
tracts therewith  for  the  interest  on  and  the  duration  of  such 
deposits  as  will  promote  the  interest  of  the  funds     *     *    *." 

The  authority  To  choose  depositories  and  contract  for  deposits 
is  vested  solely  in  the  Commissioners.  It  is  their  duty  to  deter- 
mine what  are  safe  institutions  to  receive  deposits  because  this 
is  an  act  requiring  the  exercise  of  judgment  and  discretion.  It 
cannot  be  delegated.  And  the  act  of  determining  how  much  or 
how  little  money  should  be  deposited  in  these  institutions  re- 
quires just  as  much  discretion  and  judgment  as  does  the  designa- 
tion of  the  bank  or  trust  company.  To  decide  whether  $10,000 
or  $200,000  should  be  on  deposit  in  any  one  bank  at  any  given 
time  is  not  a  ministerial  act,  but  one  requiring  judgment  and 
discretion  and  the  authority  to  perform  it  cannot  be  exercised 
except  by  the  commission  as  a  body. 

Therefore,  I  am  of  the  opinion  that  the  question  should  be 
answered  in  the  negative. 

Tours  very  truly, 

EDWARD  R.  O'MALLKY, 

Attorney-General. 
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OPINIONS   RENDERED   THE   STATE  ADJUTANT- 
GENERAL. 


National    Guard    State    of    New    York-  —  Mate    Armories    and 

Arsenals. 

State  not  liable  for  water  supplied  to  State  arsenal,  7th  avenue 
and  35th  street,  New  York,  or  for  incidental  expenses  con- 
nected therewith. 

(See  opinion  September  7,  1905,  May  29,  1907.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  21?  1909'. 
General  Nelson  H.  Henry,,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  Gth  instant,  enclos- 
ing eleven  opinions  from  previous  Attorneys-General,  in  reference 
to  the  liability  of  the  State  for  water  rights  covering  water  sup- 
plied to  the  State  arsenal,  7th  avenue  and  35th  street,  New  York 
city,  and  also  covering  amount  claimed  by  the  finance  department 
of  New  York  city,  and  asking  my  opinion  in  the  matter,  I  beg  to 
advise  as  follows: 

I  have  carefully  examined  all  opinions  of  previous  Attorneys- 
General  so  transmitted  and  also  the  provisions  of  the  statute,  as 
revised  by  chapter  231,  Laws  of  1908.  From  such  examination 
it  is  my  opinion  that  the  State  of  New  York  is  not  liable  for  water 
rates  covering  water  supplied  to  the  State  arsenal  nor  for  the  cost 
of  installing  water  meters. 

Section  182  of  this  statute  apparently  covers  all  armories  and 
arsenals  within  the  State.  It  provides,  among  other  things,  that, 
"  *  *  *  the  purchase  of  all  utensils,  materials  and  supplies 
necessary  for  the  cleaning,  care,  proper  keeping,  maintenance 
and  preservation  of  the  armory,  or  portion  thereof  usul  or  occu- 
pied by  the  organization  therein  quartered  *  *  *  shall  be  a 
portion  of  the  county  charge  of  each  county  within  the  bounds  of 
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which  is  located  any  arsenal  or  armory  occupied  by  the  National 
Guard,  and  shall  be  levied,  collected  and  paid  in  the  same  man- 
ner as  any  other  county  charges  are  levied,  collected  and  paid." 

Further  in  the  same  section,  in  prescribing  the  method  by  which 
the  amount  to  be  raised  by  the  county  shall  be  determined,  it  is 
provided: 

"  The  officer  in  charge  and  control  of  an  armory  shall 
*  *  *  prepare  *  *  *  an  itemized  estimate  *  *  * 
of  the  necessary  expenditures  to  be  made  for  *  *  * 
the  heating,  lighting,  water  supply  and  telephone  service  in 
and  for  said  armory     "     *     *." 

Section  183  applies  particularly  to  armories  in  the  city  of  N<w 
York  and  makes  certain 'provisions  for  having  repairs,  furnish- 
ings, utensils,  materials  and  supplies  "  certified  by  the  audit  board 
of  the  organization,  corps  or  artillery  district  quartered  therein  to 
be  necessary  for  the  cleaning,  care  and  preservation  of  the  portion 
of  the  armory  used  or  occupied  by  said  organization,"  paid  by  the 
city  of  Now  York. 

ruder  these  provisions  of  the  statute,  it  is  my  opinion  that  sec- 
tion 183  does  not  prevent  the  application  of  section  182  to  armo- 
ries and  arsenals  in  the  State  of  New  York,  except  in  so  far  as  it 
contains  provisions  inconsistent  with  those  of  section  182. 

There  is  nothing  in  section  183  inconsistent  with  those  provi- 
sions of  section  182  providing  that  the  county  shall  furnish  the 
materials  and  supplies  necessary  for  the  cleaning,  care,  proper 
keeping,  maintenance  and  preservation  of  the  armory.  By  the 
language  of  this  section  it  is  made  applicable  to  each  county 
within  the  bounds  of  which  is  located  any  "  arsenal  or  armory 
occupied  by  the  National  Guard." 

It  is  clear,  therefore,  that  the  previous  provisions  in  this  same 
sentence  regarding  the  furnishing  of  supplies  apply  both  to  arse- 
nals and  armories.  Any  doubt  as  to  whether  such  supplies  include 
water  supply  is  removed  by  the  subsequent  language  of  this  same 
section,  which  specifically  includes  water  supply  as  one  of  the 
items  to  be  included  in  the  annual  estimate  of  expense  to  be  sub- 
mitted to  the  board  of  supervisors. ' 
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I  understand  that  the  arsenal  here  in  question  is  not  occupied 

by  any  organization  or  corps  of  the  National  Guard,  but  that  it 

is  occupied  by  the  National  Guard  and  used  for  the  purpose  of 

storing  supplies  for  the  use  of  such  guard,  belonging  to  the  State. 

Under  all  the  circumstances,  therefore,  I  beg  to  advise  that  the 

State  of  New  York  is  not  liable  for  the  water  supply  of  said 

arsenal  or  any  of  the  incidental  expenses  in  connection  therewith. 

I  return  herewith  the  papors  which  you  handed  me. 

Yours  very  truly, 

EDWARD  R.  (TMALLEY, 

A  Homey-General. 


National  Guard  State  of  New  York  —  Bids  a>nd  Proposals. 
Awarding  contracts  to  the  lowest  bidder.     The  Adjutant-General 
may  reject  bid  if  lowest  bidder  is  not  responsible,  or  if  sam- 
ple of  material  falls  below  standard. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  23,  1909. 
Hon.  Nelson  H.  Henry,  Adjuiani-General,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  the  19th 
inst.,  requesting  my  opinion  for  the  guidance  of  your  office  in  mak- 
ing an  award  of  contract. 

The  Military  Law,  chapter  16  of  the  general  laws,  section  16, 
reads  as  follows : 

"  The  Adjutant-General  of  the  state  shall,  if  the  Governor 
approve,  make  contracts  with  the  lowest  responsible  bidder  to 
furnish  such  property." 

You  ask  three  questions  as  follows: 

"  1.  Is  it  mandatory  upon  the  Adjutant-General  to  award 
contract  to  the  lowest  bidder? 
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"  2.  Is  it  mandatory  upon  the  Adjutant-General  to  award 
contract  upon  suspicion  that  a  low  bid  has  been  submitted  by 
a  party  not  considered  as  reliable? 

"  3.  If  the  samples  required  by  the  terms  of  the  proposals 
to  be  submitted  to  your  office  before  the  contract  is  awarded 
differ  in  any  great  respect  from  the  specifications  and  stand- 
ard samples  on  file  in  your  office  as  to  material  and  workman- 
ship, could  the  Adjutant-General  exercise  judgment  upon  the 
report  and  in  the  interest  of  the  state  make  the  award  to 
another  than  the  lowest  bidder  ?  " 

In  answering  these  questions,  it  is  important  to  bear  in  mind 
that  the  statute  requires  only  that  contract  must  be  awarded  to 
the  lowest  responsible  bidder.  The  Adjutant-General  may  there- 
fore determine  who  is  the  lowest  responsible  bidder  and  if  the 
exercise  of  his  sound  judgment  the  lowest  bidder  is  not  responsi- 
ble, he  may  reject  all  bids  and  readvertise  or  he  may  accept  what 
lie  deems  to  be  the  lowest  responsible  bid.  In  making  this  deter- 
mination he  must  exercise  his  own  judgment  and  unless  he  does 
so  arbitrarily  and  without  reasonable  grounds,  his  de-termination 
will  not  be  disturbed.  Likewise,  if  the  samples  submitted  to  the 
Adjutant-General  fall  below  the  standard  samples  as  to  material 
and  workmanship,  the  bid  of  the  person  furnishing  them  may  be 
rejected. 

Answering  all  your  questions,  therefore,  in  order,  I  would  say 
that  in  my  opinion  it  is  not  mandatory  upon  the  Adjutant-General 
to  award  the  contract  to  the  lowest  bidder;  that  he  may  reject  a 
bid  from  one  whom  he  has  reasonable  ground  to  believe  is  not 
responsible,  and  that  he  is  not  required  to  accept  a  bid  which  is 
based  upon  inferior  material  or  workmanship. 

Very  truly  yours, 
EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Military  Law —  Section  32  (Cons.). 

Power  of  the  Governor  to  increase  or  decrease  the  number  of  post 

non-commissioned  officers. 

STATE  OF  NEW  YORK, 

Attorxey-General's  Office, 

Albany,  May  19,  1909. 

Hon.    Nelson   II.    Henry,   Adjutant-General,   Capitol,  Albany, 
N.Y.: 

Dear  Sir. — Replying  to  your  letter  of  the  27th  ult,  in  which 
you  ask  whether  the  Governor  is  authorized  under  the  provisions 
of  section  32  of  the  Military  Law  and  other  sections  relating 
thereto  to  make  an  increase  in  the  number  of  post  quartermaster 
sergeants,  post  commissary  sergeants  and  post  ordnance  sergeants 
by  executive  order,  I  beg  to  advise  as  follows: 

Section  32  of  the  Consolidated  Military  Law  provides  in  part: 

"  There  shall  also  be  appointed  fifty-three  post  quarter- 
master sergeants,  eight  post  commissary  sergeants  and 
twenty  post  ordnance  sergeants  who  shall  belong  respectively 
to  the  quartermaster's  department,  the  subsistence  depart- 
ment and  the  ordnance  department.     *     *     * 

"  Upon  the  recommendation  of  the  major-general  the  gov- 
ernor may  fix  the  number  of  non-commissioned  officers,  pri- 
vates first  class,  and  privates  of  the  hospital  corps  and 
increase  or  decrease  the  number  of  post  non-commissioned 
staff  officers." 

\ 

It  is  my  opinion,  in  view  of  the  information  which  you  give  me 
that  the  officers  in  question  are  post  non-commissioned  staff  offi- 
cers, that,  the  last  part  of  the  section  above  quoted  is  sufficient  to 
give  the  Governor  the  power,  upon  the  recommendation  of  the 
Major  General,  to  increase  or  decrease  their  number  above  or 
below  the  number  specified  hi  the  above  section. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 
I  i  Attorney-General. 
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Military  Law —  Section  237 —  National   Guard  State  of  New 

York. 

Transport  of  officers  and  supplies  during  the  encampment  of 
Third  Brigade  at  Crown  Point,  a  State  charge.  Claim  of 
Port  Henry  Ferry  Co.  for  compensation,  a  legal  one. 

I 

STATE  OF  NEW  YOKE, 

Attorn ky-Genekal's  OiEicfc, 

Albany,  October  19,  1909. 

Hon.  Merrill  M,  Dunspaugk,  Assistant  Adjutant-General, 
Albany,  N.  Y.: 

Dear  Sir. — I  acknowledge  your  letter  of  the  16th  inst.,  in 
which  you  transmit  to  me  the  bill  of  the  Port  Henry  Steam  Ferry 
Company  for  $33,  covering  ferriage  of  officers  and  men,  with 
military  supplies  in  their  charge,  between  Port  Henry,  N.  Y.,  and 
Crown  Point,  N.  Y.,  during  the  period  of  encampment  of  the 
Third  Brigade,  National  Guard,  at  the  latter  point,  under  Gen- 
eral Orders  T^o.  29  from  your  office.  You  ask  me  whether,  in 
view  of  the  provisions  of  section  237  of  the  Military  Law,  the 
State  is  liable  for  this  charge. 

Section  237  of  the  Military  Law  provides  as  follows: 

"Any  person  belonging  to  the  military  forces  of  the  State 
going  to  or  returning  from  any  parade^  encampment,  drill  or 
meeting  which  he  may  be  required  by  law  to  attend,  shall, 
together  with  his  conveyance  and  the  military  property  of 
the  State  in  his  charge,  be  allowed  to.  pass  free  through  all 
toll-gates  and  over  all  toll  bridges  and  ferries,  if  he  is  in  uni- 
form or  presents  an  order  for  duty  or  certificate  of  member- 
ship in  the  active  militia." 

It  appears  from  the  papers  transmitted  in  your  communica- 
tion, that  the  acting  regimental  quartermaster  gave  to  each  man 
transported  by  the  ferry  company  an  order  in  form  of  the  fol- 
lowing: 
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"  Headquarters  Tenth  Infantry,  N.  (3.,  N.  Y. 
State  Armory,  195  Washington  Ave. 

Camp  Champlain,  June  28,  1909. 

Captain,  Ferry  boat  Sherman, 

Please  transport  on  this  order, 
1  officer 
3  men,  enlisted 
total  amount  of  transportation  to  be  included  in  one  trans- 
portation certificate  at  end  of  tour. 
This  order  to  accompany  voucher. 

MICHAEL  J.  REAGAN, 

Acting  Regimental  Quartermaster/' 

Upon  these  orders  the  ferry  company  now  submits  a  transpor- 
tation certificate  and.  voucher  for  the  amount  above  stated. 

It  appears  that  the  order  made  by  the  Quartermaster  was  ex- 
pressly stated  to  be  given  for  the  purpose  of  submitting  a  voucher 
at  the  end  of  the  tour  for  the  amount  of  service  rendered.  It 
does  not  appear  that  the  various  men  and  officers  transported 
were  in  uniform  or  presented  an  order  for  duty  or  certificate  of 
membership  in  the  active  militia,  as  prescribed  in  section  237 
above  set  forth.  This  section,  moreover,  does  not  provide  that 
no  payment  shall  be  made  by  the  State  for  such  service,  but 
merely  that  men  shall  be  allowed  to  pass  free  over  ferries  upon 
complying  with  certain  conditions. 

It  is,  therefore,  my  opinion  that  in  view  of  all  the  circum- 
stances, the  State  should  properly  recognize  the  claim  of  the  ferry 
company  to  compensation. 

I  return  herewith  the  papers  which  you  submit. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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National  Guard,  Stale  of  New  York. 

Under  Military  Law  Adjutant-General  may  not  effect  settlement 
of  claim  for  damages  made  by  a  member  of  the  New  Jersey 
National  Guard  against  the  State  of  New  York  for  acci- 
dental injury  by  a  member  of  the  Xew  York  State  National 
Guard  while  at  small  arms  practice,  Sea  Girt,  New  Jersey. 


STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  November  12,  1909. 
Hon.  Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Your  communication  of  the  4th  inst.,  received,  in 
reference  to  accidental  injuries  sustained  by  a  member  of  the 
National  Guard  of  New  Jersey  during  the  small  arms  practice  of 
the  14th  Regiment,  Infantry,  New  York  State  National  Guard, 
at  Sea  Girt,  N.  J.,  as  the  result  of  an  accidental  discharge  of  a 
gun  in  the  hands  of  a  member  of  the  New  York  State  Guard,  and 
inquiring  as  to  whether  or  not  the  Adjutant-General  has  authority, 
under  the  Consolidated  Military  Law,  to  effect  a  settlement  of  a 
claim  for  damages  made  by  the  member  of  the  New  Jersey 
National  Guard  against  the  State  of  New  York. 

In  answer  thereto,  I  would  state  that  a  careful  examination 
of  the  Military  Law  fails  to  reveal  any  provision  authorizing 
such  action  on  the  part  of  the  Adjutant-General,  or  to  afford  any 
remedy  under  the  circumstances  stated. 

As  to  the  presentation  of  the  matter  to  tho  Court  of  Claims, 
even  if  the  Court  had  jurisdiction  in  the  case  of  a  nonresident  of 
the  State,  it  is  doubtful  whether  a  recovery  could  be  had. 
Yours  respectfully. 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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OPINIONS  EENDEKED  THE  STATE  AECHITECT. 


State  Prisons. 
Contract  for.  new  state  prison  at  Comstock.  Provisions  of  chap- 
ter 459,  Laws  of  1000,  directing  buildings  and  equipment 
to  be  constructed  under  the  direction  of  the  Superintendent 
of  Prisons,  not  in  conflict  with  section  8  of  the  Consolidated 
Public  Buildings  Law.  State  architect  should  prepare  plans 
and  specifications,  furnish  materials,  and  perform  work  in 
accordance  therewith. 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  June  2,  1900. 
ITon.  Franklin  B.  Ware,  State  Architect,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  favor  of  the  25th  ultimo  in  which  you 
call  my  attention  to  the  fact  that  chapter  450  of  the  Laws  of 
1900,  providing  for  the  construction  of  a  new  State  prison  at 
Comstock,  and  authorizing  the  expenditure  of  $350,000  for  the 
construction  thereof  with  mechanical  and  sanitary  equipment, 
contains  the  following: 

"  Which  sum  shall  be  paid  by  the  Treasurer  on  the  warrant 
of  the  Comptroller  to  be  expended  under  the  direction  of  the 
Superintendent  of  State  Prisons." 

And  that  section  5  of  said  act  further  provides  that: 

"  The  buildings  and  equipment  shall  be  constructed  under 
the  direction  of  the  Superintendent  of  State  Prisons  by  con- 
tract or  by  such  other  system  or  method  as  he  may  deem  most 
expeditious  and  for  the  best  interest  of  the  State,  and  upon 
plans  prepared  or  approved  by  the  State  Architect." 

You  ask  me  for  my  opinion  as  to  whether  these  provisions  are 
in  conflict  with  section  8  of  the  Consolidated  Public  Buildings 
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Law  which  defines  the  duties  of  the  State  Architect.     The  sec- 
tion referred  to  reads  as  follows: 

"  Section   8.  Duties.     The   State   architect   shall   prepare 
the  drawings  and  specifications  and  supervise  and  control,  as 
,,.  architect,  the  construction  of  all  new  buildings  erected  at  the 
.;.  expense  of  the  State.     *     *     *     He  shall  see  that  the  ma- 
-,.   terials  furnished  and  the  work  performed  in  constructing, 
altering  or  improving  any  State  building  are  in  accordance 
with  such  drawings  and  specifications  and  that  the  interests 
of  the  State  are  fully  protected.     *    *     *    He  shall  prepare 
regular  and  standard  forms  of  contracts,  to  be  approved  by 
the  attorney-general,  which  shall  be  used  in  all  work  let  by 
contract  and  no  payment  shall  be  made  on  any  such  contract 
except  upon  his  regular  certificate  after  audit  by  the  Comp- 
troller    *    *     *." 

•  It  is  my  opinion  that  the  provisions  quoted  by  you  from  chapter 
459  of  the  Laws  of  1909,  as  above  set  forth  are  not  in  conflict 
with  your  duties  as  defined  by  section  8  of  the  Consolidated  Pub- 
lic Buildings  Law,  but  rather  must  be  construed  as  additional 
duties  to  be  performed  by  the  Supsrintendent  of  State  Prisons. 
If  the  Superintendent  of  State  Prisons  shall  determine  that  the 
construction  of  this  prison  at  Comstock  can  be  most  expeditiously 
done  by  contract,  then  your  duty  is  plain  as  to  the  form  of  con- 
tract to  be  used  and  as  to  the  requirement  of  your  certificate  for 
payment  after  audit  by  the  Comptroller.  The  provisions  of  chap- 
ter 459  of  the  Laws  of  1909  quoted  seem  to  me  to  have  placed  the 
superintendent  of  prisons  in  general  supervision  of  this  under- 
taking and  do  not  interfere  in  any  way  with  the  requirement  that 
you  prepare  the  drawings  and  specifications  and  your  duty  to  see 
that  the  materials  are  furnished  and  the  work  performed  in  ac- 
cordance with  such  drawings  and  specifications. 
Yours  very  truly, 

EDWARD  R  O'MALLEY, 

Attorney-General. 
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State  Institution?  —  Western  House  of  Refuge. 
Whether  under  acts  of  the  Legislature,  1908,  1909,  the  Board  of 
Managers  may  purchase  additional  land  for  sewage  disposal, 
and  what  steps  are  necessary. 

STATE  OF  KEW  YORK, 

Attorney-General's  Office, 

Albany,  September  10,  1909. 

Hon.  Franklin  B.  Ware,  State  Architect,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  inquiry  of  the  2d  instant,  in  re- 
gard to  the  appropriations  made  by  the  Legislature  in  1908  and 
and  1909  for  sewage  disposal  at  the  Western  House  of  Refuge, 
I  beg  to  submit  herewith  my, opinion. 

First.  You  ask  as  to  whether  under  the  wording  of  the  appro- 
priations, the  board  of  managers  could  purchase  the  necessary 
land  for  sewage  disposal  and  pay  for  .the  same  out  of  the  funds 
provided  for  a  sewage  disposal  plant. 

Inasmuch  as  the  power  to  acquire  land  is  not  expressly  given 
by  the  language  of  the  statutes,  the  power  exists,  if  at  all,  only 
by  implication.  And  the  question  is,  is  the  principle  of  implica- 
tion applicable  to  these  statutes? 

It  is  a  principal  of  the  law  of  construction  of  statutes  that  when 
an  act  is  authorized  by  statute,  the  right  to  do  everything  neces- 
sary to  complete  the  act  is  conferred  by  implication. 

People  ex  rel.  Huntington  v.  Crennan,  141  N.  Y.   239. 
Riggs  v.  Palmer,  115  N.  Y.  506. 

In  Craies  Statute  Law  (London,  1907)  the  rule  is  stated  thus: 

"  If  a  statute  is  passed  for  the  purpose  of  enabling  some- 
thing to  be  done,  but  omits  to  mention  in  terms  some  detail 
which  is  of  great  importance  (if  not  actually  essential) 
to  the  proper  and  effectual  performance  of  the  work  which 
the  statute  has  in  contemplation,  the  courts  are  at  liberty  to 
infer  that  the  statute  by  implication  empowers  that  detail  to 
be  carried  out." 
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Illustrating  this  principle  Craie  cites  the  case  of  Cookson  v. 
Lee  (1854),  23  L.  J.  Ch.  473,  where  there  was  an  act  vesting 
certain  lands  in  trustees  for  the  purpose  of  enabling  them  to  sell 
the  lands  for  building  purposes,  but  the  act  contained  no  express 
power  to  expend  any  portion  of  the  purchase  moneys  in  setting 
out  the  lands  or  in  making  roads.  The  court  decided  that  they 
had  such  power  by  implication  and  said  in  part : 

"  *  *  *  It  is  a  very  natural  question  *  *  * 
whether  we  must  not  infer  that,  from  the  powers  given,  the 
legislature  construed  that  they  had  given  the  power  which 
is  contended  for,  and  whether,  in  directing  something  to  be 
done,  they  must  not  be  construed  by  necessary  implication 
to  have  empowered  that  to  be  done  which  was  necessary  in 
order  to  accomplish  the  ultimate  object." 

In  Providence,  etc.,  Railway  Co.  v.  Norwich,  etc.,  Railway  Co., 
138  Mass.  277,  the  court  held  that  where  a  statute  provided  for 
a  change  of  location  of  railroads  so  that  they  might  come  into  a 
union  station  and  no  power  was  given  to  the  railroads  to  condemn 
property  necessary  in  order  to  effectuate  a  change  of  location,  that 
the  statute  should  be  construed  by  implication  to  authorize  the 
necessary  property  to  be  taken. 

It  will  be  seen  that  in  order  that  this  rule  of  implication  be  ap- 
plicable the  power  implied  must  be  concerning  some  act  actually 
necessary  and  incidental  to  effectuate  the  main  purpose  of  the 
legislation.  Therefore,  land  under  the  language  of  the  appropria- 
tion act  could  not  be  acquired  because  the  managers  of  the  institu- 
tion deemed  it  a  convenient  way  to  acquire  land  for  the  general 
purposes  of  the  institution.  But  if  the  land  which  the  Western 
House  of  Refuge  owns  at  the  present  time  is  only  adequate  for 
the  purposes  to  which  it  is  put  and  it  is  found  that  necessarily 
land  must  be  acquired  in  order  to  properly  install  a  sewage  dis- 
posal plant,  then  it  is  my  judgment  that  the  board  of  managers 
has  the  power  to  acquire  such  necessary  land  and  pay  for  it  out 
of  the  aforesaid  appropriations. 

Second:  You  ask  whether,  under  the  law,  the  board  of  man- 
agers could  instigate  condemnation  proceedings,  or  if  it  would  be 
necessary  to  have  special  legislation  on  this  subject. 
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Special  legislation  is  not  necessary  because  there  is  an  express 
statute  in  force  empowering  boards  of  State  charitable  institutions 
to  condemn  property  and  prescribing  the  way  in  which  it  must  be 
done,  to-wit:  chapter  589  of  the  Laws  of  1896.  This  statute  pro- 
vides as  follows: 

"  The  people  of  the  state  of  New  York  and  the  several 
commissions  or  boards,  boards  of  managers  or  trustees  in 
charge  or  having  control  of  any  of  the  charitable  or  other 
institutions  of  the  state,  are  hereby  authorized  to  acquire 
under  the  provisions  of  title  one  of  chapter  twenty-three  of 
the  code  of  civil  procedure,  known  as  the  condemnation  law, 
such  real  estate,  right  or  interest  therein,  as  may  be  necessary 
for  the  use  of  the  state  or  for  the  construction,  maintenance 
and  accommodation  of  such  state  institutions  if  unable  to 
agree  with  the  owner  thereof  for  its  purchase.  Unless  other- 
wise provided  by  law,  the  proceedings  for  the  purpose  of 
acquiring  such  real  estate,  right  or  interest  therein,  shall  be 
instituted  and  maintained  in  the  name  of  the  people  of  the 
state  of  New  York,  by  the  attorney-general  or  by  such  coun- 
sel as  the  governor  or  attorney-general  may  designate  for  that 
purpose,  upon  the  certificate  of  such  commission  or  board  as 
to  the  necessity  of  acquiring  such  real  estate,  right  or  inter- 
est therein,  approved  and  indorsed  by  the  governor." 

This  act  was  not  affected  by  the  recent  consolidation  of  our 
laws  and  is  still  in  force.  It  will  be  noted  that  the  board  is 
authorized  to  condemn  such  property  as  "  may  be  necessary  for 
the  uses  of  the  State,  or  for  the  construction,  maintenance  and 
accommodation  of  such  state  institutions  *  *  *  ."  Inasmuch 
as  the  sewage  disposal  plant  is  plainly  for  the  "  maintenance  and 
accommodation  "  of  such  an  institution,  therefore  land  needed  for 
such  purposes  comes  squarely  within  the  language  of  the  statute. 
That  the  land  is  to  be  devoted  to  a  public  use  is  manifest  from  the 
purposes  of  the  Western  House  of  Kefuge  as  a  State  institution. 

Third:  The  steps  necessary  to  be  taken  in  order  to  condemn 
such  land  are  plainly  indicated  by  the  statute. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

A  ttomey-Geneml. 
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State    Cliarities   Law  —  Section   49  —  Contracts  —  State   Insti- 
tutions. 

Authority  of  State  Architect  to  issue  "  special  orders  "  in  excess 
of  $1,000  and  as  orders  for  extra  work.  Necessity  of  adver- 
tising for  bids,  preliminary  deposit  and  bond,  etc. 

J 
STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  30,  1909. 

Hon.  Franklin  B.  Ware,  State  Architect,  Albany,  N.  F.: 

Dear  Sir. — I  have  your  letter  of  the  15th  inst.,  in  which  you 
request  my  opinion  as  to  the  proper  interpretation  of  section  49 
of  the  State  Charities  Law.  This  section  provides  in  part  as 
follows : 

"  Section  49.  Plans  and  specifications,  contracts,  special 
orders,  orders  for  extra  work,  special  fund  estimate©,  pay- 
ments. The  governor,  the  president  of  the  state  board  of 
charities  and  the  fiscal  supervisor,  or  a  majority  of  such  offi- 
cers, shall  approve  or  reject  plans  and  specifications  for  the 
erection,  alteration,  repairs  or  improvements  of  buildings  or 
plant  for  any  state  institution  reporting  to  the  fiscal  super- 
visor; and  no  such  erection,  alteration,  repairs  or  improve- 
ment shall  be  made  until  the  plans  and  specifications  therefor 
have  been  so  approved.  Contracts  for  such  work  of  erection, 
alteration,  repairs  or  improvements  may  be  let  by  the  board 
of  managers  or  trustees,  with  the  approval  of  the  governor, 
the  president  of  the  state  board  of  charities  and  the  fiscal 
supervisor,  or  a  majority  of  such  officers,  for  the  whole  or 
any  part  of  the  work  to  be  performed,  and,  in  the  discretion 
of  the  managers  or  trustees,  and  subject  to  such  approval, 
such  contracts  may  be  sublet.  Special  orders  for  such  work 
in  amounts  less  than  one  thousand  dollars  may  be  issued  by 
the  state  architect  upon  authorization  by  the  board  of  man- 
agers or  trustees,  subject  to  the  approval  of  the  fiscal  super- 
visor. *  *  *  The  fiscal  supervisor  and  the  board  of 
managers  or  trustees  shall  determine  to  what  extent  and  for 
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what  length  of  time  advertisements  are  to  be  inserted  in  news- 
papers for  proposals  for  the  erection,  alteration,  repairs  or 
improvements  of  buildings,  or  plant  of  state  institutions 
reporting  to  the  fiscal  supervisor.  A  preliminary  deposit  or 
certified  check  drawn  upon  some  legally  incorporated  bank 
or  trust  company  of  this  state  shall  in  all  cases  be  required 
as  an  evidence  of  good  faith,  upon  all  proposals  from  con- 
tractors for  such  work,  to  be  deposited  with  the  superin- 
tendent of  the  institution  for  which  the  work  is  to  be  per- 
formed, in  an  amount  to  be  determined  by  the  state  archi- 
tect *  *  *  All  contracts  in  an  amount  greater  than 
one  thousand  dollars  shall  have  the  performance  thereof 
secured  by  sufficient  bond  or  bonds,  to  be  approved  by  and 
filed  with  the  comptroller.  All  work  done  by  special  orders 
in  an  amount  less  than  one  thousand  dollars  need  have  no 
surety  bond  provided  payment  is  to  be  made  only  after  the 
work  is  completed  and  approved." 

You  state  that  under  this  statute,  it  has  been  the  practice  in 
your  department  to  issue  special  orders  in  the  form  approved  by 
a  former  Attorney-General  for  two  purposes,  (1)  as  orders  for 
work  which  amounts  to  less  than  one  thousand  dollars,  in  accord- 
ance with  the  provisions  of  the  State  Charities  Law,  (2)  as  orders 
for  extra  work  on  contracts  in  force  without  regard  to  the  limita- 
tion of  one  thousand  dollars.  These  orders  would  more  prop- 
erly be  called,  as  you  state,  orders  for  extra  work.  I  note  that  it 
is  your  contention  that  as  these  special  orders  in  the  first  class 
constitute  contracts,  they  may  be  issued  by  you  in  excess  of  the 
amount  of  one  thousand  dollars,  provided  they  are  approved  by 
the  board  of  managers  and  the  building  improvement  commission 
(composed  of  the  Governor,  president  of  the  State  Board  of  Char- 
ities and  the  Fiscal  Supervisor). 

Referring  to  the  second  class  of  special  orders  which  should 
properly  be  designated  "  orders  for  extra  work  "  under  existing 
contracts,  you  state  that  in  many  instances  it  would  be  impossible 
to  keep  the  amount  under  one  thousand  dollars,  you  therefore  ask 
my  opinion  upon  the  following  two  propositions,  (1)  whether 
special  orders  in  sums  greater  than  a  thousand  dollars  can  be 


Digit 


zed  by  G00gle 


510  Report  of  the  Attorney-General. 

issued  by  you  in  connection  with  State  charitable  institutions  with 
the  approval  of  the  board  of  managers  and  of  the  building 
improvement  commission,  and  (2)  whether  special  orders  for 
extra  work  under  existing  contracts  can  be  issued  by  you  in  sums 
greater  than  one  thousand  dollars. 

I  have  given  both  of  these  questions  very  careful  attention.  It 
is  my  opinion  that  the  second  question  presents  but  little  diffi- 
culty, as  I  understand  from  personal  conversation  the  contracts 
all  contained  provisions  authorizing  orders  for  extra  work  which 
may  be  found  necessary  and  it  is  under  these  provisions  that  such 
special  orders  are  issued.  The  authority  to  do  this  depends  upon 
the  terms  of  the  contract,  not  upon  the  provisions  of  section  49, 
and  such  orders,  therefore,  need  not  be  limited  in  amount  to 
$1,000,  unless  the  contract  itself  should  so  provide. 

The  first  question  which  you  ask  is  a  more  difficult  one.  A 
careful  examination  of  the  language  of  section  49,  quoted  above, 
fails  to  disclose  authorization  for  any  special  orders  in  amounts 
greater  than  $1,000.  It  would,  therefore,  in  my  opinion,  be 
necessary  for  you,  if  you  desired  to  have  any  work  clone  costing 
more  than  that  sum  to  conform  to  all  the  requirements  of  the  sec- 
tion in  the  case  of  contracts.  The  question  then  arises,  and  in 
our  oral  conference  you  asked  me  to  pass  on  it,  whether  it  will  be 
necessary  in  every  such  case  to  advertise  for  bids  and  compel  the 
party  entering  into  the  contracts  to  make  a  preliminary  deposit 
and  to  give  a  bond.  You  will  observe  that  there  is  no  provision  in 
the  statute  explicitly  requiring  contracts  to  be  let  after  advertise- 
ment or  to  the  lowest  bidder.  By  implication,  however,  the  pro- 
vision that  "the  fiscal  supervisor  and  the  board  of  managers  or 
trustees  shall  determine  to  what  extent  and  for  what  length  of 
time  advertisements  are  to  be  inserted  in  newspapers  for  pro- 
posals "  requires  such  advertisement. 

It  is  my  opinion  that  this  requirement  must  be  satisfied  in  the 
case  of  the  letting  of  every  contract.  It  is  true  that,  as  you  point 
out,  where  only  one  person  or  corporataion  can  perform  the  work 
desired,  it  seems  an  unnecessary  expenditure  of  the  State's  money 
to  advertise;  yet  the  principle  of  publicity  for  which  this  pro- 
vision was  enacted  is  of  such  great  importance  that  it  should  be 
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enforced  uniformly,  so  as  to  avoid  the  possibility  of  disregarding 
it,  where  it  should  be  followed.  At  any  rate,  since  the  statute 
itself  makes  no  exceptions,  it  is  my  opinion  that  those  acting 
under  its  authority  have  no  power  to  do  so. 

The  provisions  of  the  statute  in  reference  to  the  preliminary 
deposit  and  the  furnishing  of  a  bond  also  are  mandatory  and  it  is 
my  opinion  that  they  must  be  followed  in  every  case  of  a  contract, 
or  special  order  independent  of  contract  exceeding  $1,000.  The 
amount  of  such  deposit,  however,  rests  in  your  discretion,  and  the 
sufficiency  of  the  bond  rests  with  the  Comptroller ;  so  that  in  both 
cases  it  would  be  possible  to  take  into  consideration  the  actual 
risks  of  the  State  in  determining  these  amounts. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


OPINIONS   RENDERED   THE    STATE    BOARD    OF   AR- 
MORY COMMISSIONERS. 


State  Armories  —  Albany  —  Labor  Law —  Eight  Hour  Laiv. 
Alleged  violation  of  by  Contractor  Kantrowitz.  State  Board  of 
Armory  Commissioners  may,  upon  receiving  evidence  from 
Commissioner  of  Labor,  take  additional  evidence  and  deter- 
mine whether  contractor  "  permitted  or  required  "  employees 
to  work  more  than  eight  hours  except  in  cases  of  "  extraordi- 
nary emergency,"  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  27,  1909. 

Major  F.  A.  McNeeley,  Secretary  State  Board  of  Armory  Com- 
7nissioneis,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  21st  instant  in  which  you 
transmit  copy  of  the  minutes  of  the  meeting  of  the  Armory  Corn- 
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mission  held  May  20.     I  note  that  at  this  meeting  the  following 
resolution  was  adopted  : 

"  Resolved,  That  the  Armory  Commission  refer  all  of  the 
matter  of  violation  pf  the  Labor  Law  by  Morris  Kantrowitz, 
Albany,  N.  Y.,  contractor  for  improvements,  repairs  and 
betterments  to  the  State  armory,  Albany,  as  reported  by  the 
State  Labor  Commissioner,  May  17,  1909,  with  the  evidence 
adduced  at  said  meeting,  to  the  Attorney-General  for  his 
opinion  and  advice  as  to  what  action  the  Armory  Commis- 
sion should  take  under  the  requirements  of  section  21  of  the 
Labor  Law ;  that  it  is  the  sense  of  this  meeting  that  according 
to  the  evidence  presented  there  was  apparently  no  intent  or 
actual  knowledge  on  the  part  of  Mr.  Kantrowitz  to  allow  any 
violation  of  the  Labor  Law." 

From  the  minutes  of  the  meeting,  transmitted  with  the  letter,  and 
from  the  papers  forwarded  me  in  connection  with  the  same  sub- 
ject in  your  letter  of  the  19th  instant,  it  appears  that  a  complaint 
was  filed  with  the  Commissioner  of  Labor  that  Machwirth  Broth- 
ers &  Company  of  Buffalo,  K".  Y.,  sub-contractors  for  Morris  Kan- 
trowitz of  Albany,  N.  Y.,  were  violating  the  provisions  of  the 
Labor  Law  in  requiring  or  permitting  workmen  to  labor  in  excess 
of  eight  hours  per  day  on  the  State  armory,  for  the  improvement 
of  which  Mr.  Kantrowitz  has  entered  into  a  contract  with  the 
Armory  Commission. 

It  further  appears  that  the  Commissioner  of  Labor,  by  his  first 
deputy,  reported  to  the  Commission  on  the  17th  instant,  that  care- 
ful investigation  of  this  complaint  established  the  fact  that  the  law 
had  been  violated.  In  substantiation  of  thifc  allegation,  the  dep- 
uty commissioner  enclosed  copies  of  report  of.  his  inspector  and 
of  a  certain  affidavit,  setting  forth  the  names  of  nine  employees 
who,  the  inspector  states,  were  permitted  or  required  to  work  more 
than  eight  hours  on  the  5th,  6th,  7th,  8th  and  10th  days  of  May, 
1909. 

I  have  also  received  from  the  Commissioner  of  Labor  a  copy 
of  another  letter,  under  date  of  the  17th  instant,  in  practically  the 
terms  of  that  addressed  to  the  Armory  Commission,  which  was 
forwarded  on  that  same  day  to  the  State  Comptroller.    On  receipt 
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of  this  letter  the  State  Comptroller,  I  understand,  held  back  the 
amount  due  Mr.  Kantrowitz  on  his  contract. 

Section  3  of  the  Consolidated  Labor  Law  provides  that  eight 
hours  shall  constitute  a  legal  day's  work  and  that  a  stipulation  to 
that  effect  shall  be  placed  in  all  contracts  with  the  State  which 
shall  provide  that  the  contract  shall  be  void  and  of  no  effect  if  any 
laborer,  workman  or  mechanic  in  the  employ  of  the  contractor, 
sub-contractor  or  other  person  shall  be  permitted  or  required  to 
work  more  than  eight  hours  in  any  one  calendar  day  except  in 
cases  of  extraordinary  emergency  caused  by  fire,  flood  or  danger 
to  life  or  property.  This  stipulation  also  provides  that  no  person 
or  corporation  making  or  performing  such  contract  shall  be  en- 
titled to  receive  any  payment  for  work  done,  and  that  no  officer 
or  agent  of  the  State  shall 'make  any  such  payment  under  any 
contract  which  has  been  so  violated. 

By  section  21  of  the  Consolidated  Labor  Law  it  is  provided  as 
follows : 

"  If  complaint  is  made  to  the  commissioner  of  labor  that 
any  person  contracting  with  the  state  or  a  municipal  corpo- 
ration for  the  performance  of  any  public  work  fails  to  com- 
ply with  or  evades  the  provisions  of  this  article  respecting 
the  payment  of  the  prevailing  rate  of  wages,  the  requirements 
of  hours  of  labor  or  the  employment  of  citizens  of  the 
United  States  or  of  the  State  of  New  York,  the  commissioner 
of  labor  shall,  if  he  finds  such  complaints  to  be  well  founded, 
present  evidence  of  such  non-compliance  to  the  officer,  de- 
partment or  board  having  charge  of  such  work.  Such  officer, 
department  or  board  shall  thereupon  take  the  proper  proceed- 
ings to  revoke  the  contract  of  the  person  failing  to  comply 
with  or  evading  such  provisions." 

The  Commissioner  of  Labor  apparently  assumed  that  he  wa? 
acting  under  the  provisions  of  this  section  in  transmitting  the  letr 
ter  and  copies  of  the  affidavit  and  report  to  your  board.  The  stat- 
ute, however,  requires  that  he  shall  "  present  evidence  of  such  non- 
compliance to  the  officer,  department  or  board  having  charge  of 
such  work."  In  my  judgment,  the  copy  of  the  affidavit  and  the 
copy  of  the  report  are  not  properly  evidence  and  therefore  do  not 
justify  your  board  in  taking  any  action. 
■      17 
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I  assume,  however,  that  this  is  merely  a  defect  in  procedure  and 
that  upon  being  advised  of  the  proper  course  the  Commissioner  of 
Lafcor  will  proceed  to  present  proper  evidence,  in  the  shape  of  affi- 
davits or  otherwise,  for  the  consideration  of  your  board.  I  there- 
fore will  further  advise  you  upon  the  course  the  statute  will  pre- 
scribe for  your  board  upon  receiving  such  evidence. 

It  is  my  judgment  that  the  phraseology  of  the  statute  contem- 
plates more  than  a  mere  perfunctory  revocation  by  your  Com- 
mission upon  receiving  such  evidence  from  the  Commissioner  of 
Labor.  If  the  intent  had  been  to  compel  your  board  to  revoke  the 
contract  without  exercising  its  own  judgment,  the  statute  would 
not  have  required  the  Commissioner  of  Labor  to  present  the  evi- 
dence of  the  violation  but  would  have  provided  that  he  notify  your 
board  or  report  the  fact  of  such  violation  to  it. 

The  use  of  the  phrase  "  take  the  proper  proceedings  to  revoke  " 
also  seems  to  imply  that  the  board  is  to  do  more  than  revoke  the 
contract  without  investigation. 

It  is  therefore  my  opinion  that  upon  receiving  evidence  from 
the  Commissioner  of  Labor  of  the  violation  of  the  statute,  it  is  the 
duty  of  your  board  to  examine  such  evidence,  and,  if  it  so  desires, 
to  take  additional  evidence  and  determine  whether  in  its  judgment 
there  has  been  a  violation.  To  this  end  it  is  authorized,  under 
section  843  of  the  Code  of  Civil  Procedure,  to  administer  oaths  to 
witnesses  or  to  take  affidavits  in  its  discretion.  If  in  its  judgment 
there  is  in  fact  a  violation  of  the  statute  by  the  contractor,  then  it 
must,  under  the  mandate  of  the  statute,  revoke  the  contract. 

The  unsworn  statements  taken  at  the  last  meeting  of  your 
board,  minutes  of  which  were  transmitted1  to  me  with  your  letter, 
are  not  legal  evidence  and  should  not  be  considered  by  your  board 
in  reaching  its  determination.  The  proper  course  would  be  to  set 
a  date  for  a  hearing  and  notify  all  parties  interested,  giving  them 
fin  opportunity  to  be  present  with  witnesses  and  to  be  heard. 

Regarding  the  principles  of  law  which  should  govern  the  board 
in  reaching  its  determination,  the  statute  provides  that  the  con- 
tract shall  be  revoked  if  the  person  contracting  with  the  State  has 
failed  to  comply  with  the  law  by  permitting  the  employment  of 
laborers  for  more  than  eight  hours  a  day.  The  only  question, 
therefore,  to  be  determined  is  whether  Mr.  Kantrowitz  "  permit- 
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ted  or  required'"  these  employees  of  the  subcontractor  to  work 
more  than  eight  hours  in  any  one  day  except  in  cases  of  extraordi- 
nary emergency  caused  by  fire,  flood  or  danger  to  life  or  property. 
This  is  the  question  of  fact  to  be  determined  by  the  board  from  the 
evidence  presented  by  the  'Commissioner,  and  such  additional  evi- 
dence as  may  properly  be  presented. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

,     Attorney-General. 


OPINIONS  RENDERED  THE  STATE  BOARD  OF  CHAR- 
ITIES. 


State  Board  of  Charities. 
Incorporation    of    Philanthropic    Hospital.     Change  of  location 
from  The  Bronx,  after  the  approval  of  the  State  Board  of 
Charities  had  been  obtained. 

STATE 'OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  2,  1909. 

Mr.  Robert  W.  Hill,  Secretary  State  Board  of  Charities,  The 
Capitol,  Albany,  N.  Y.: 

Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of  your 
favor  of  the  26th  ult,  with  reference  to  the  incorporation  of  the 
Philanthropic  Hospital  in  the  city  of  New  York. 

You  request  my  opinion  as  to  the  effect  upon  the  incorporation 
of  this  hospital,  of  the  statements  made  by  the  incorporators  upon 
which  the  approval  of  the  State  Board  of  Charities  was  obtained. 

It  seems  that  in  an  open  hearing,  oral  statements  were  made  by 
these  gentlemen,  that  this  hospital  would  be  located  in  a  certain 
section  of  the  Borough  of  the  Bronx,  where  hospital  facilities  were 
and  are  inadequate;  and  that  after  such  approval  was  given,  this 
hospital  was  removed  to  new  quarters  at  the  corner  of  Fifth 
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avenue  and  128th  street  in  the  Borough  of  Manhattan,  a  neigh- 
borhood already  fairly  well  equipped  with  hospital  facilities. 

The  certificate  of  incorporation  does  not  confine  the  location  of 
the  building  to  any  particular  portion  of  the  city  of  New  York, 
nor  is  the  office  of  the  corporation  confined  to  any  definite  locality 
within  the  limits  of  the  city. 

Section  40  of  the  General  Corporation  Law  provides : 

"  The  charter  of  every  corporation  shall  be  subject  to  alter- 
ation, suspension  and  repeal,  in  the  discretion  of  the  Legis- 
lature." 

Section  1797,  Code  of  Civil  Procedure,  provides: 

"  The  Attorney-General,  whenever  he  is  so  directed  by  the 
Legislature,  must  bring  an  action  against  a  corporation  cre- 
ated by  and  under  the  laws  of  the  state,  to  procure  a  judg- 
ment, vacating  or  annulling  the  act  of  incorporation.  *  *  * 
upon  the  ground  that  the  act  was  procured  upon  a  fraudu- 
lent suggestion  *  *  *  made  by  or  with  the  knowledge  and 
consent  of  any  of  the  persons  incorporated." 

If  the  Legislature  should  determine,  after  investigating  the  cir- 
cumstances surrounding  the  application  for  the  approval  of  the 
State  Board  of  Charities  in  this  case,  that  the  act  of  incorporation 
was  procured  upon  a  fraudulent  suggestion  within  the  meaning 
of  the  foregoing  section  of  the  Code  of  Civil  Procedure,  then  it  is 
my  opinion,  that  this  department  could  move  against  the  Phil- 
anthropic Hospital  upon  being  directed  so  to  do  by  the  Legisla- 
ture. Proof  would  have  to  be  produced  to  the  Legislature  to 
show  fraudulent  suggestion. 

As  to  the  authority  of  the  institution  to  move  from  one  locality 
to  another,  when  such  removal  is  contrary  to  representations  made 
at  a  public  hearing,  it  is  my  opinion  that  there  is  no  remedy  to 
correct  the  abuse  unless  the  act  of  incorporation  can  be  attacked  in 
the  foregoing  method.  If,  however,  the  incorporators  of  such  an 
institution  were  required  to  place  in  their  certificate  of  incorpora- 
tion, as  a  prerequisite  for  the  obtaining  of  the  approval  of  the 
State  Board  of  Charities,  the  exact  location  of  the  proposed  ho^- 
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pital,  they  would  necessarily  be  confined  to  that  locality  and  would 
not  be  authorized  to  build  or  to  remove  elsewhere. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Business  Corporations  Law. 
Stock  corporation  for  the  purpose  of  conducting  a  private  sani- 
tarium or  hospital,  giving  treatment,  etc.,  may  not  be  formed 
under  the  provisions  of^     (People  v.  Woodbury  Dermatolog- 
ical  Institute,  192  1ST.  Y.  454.) 

STATE  OF  NEW  YORK, 

AttorneytGenebal's  Office, 

Albany,  April  21,  1909. 

Dr.  Robert  W.  Hill,  Secretary  State  Board  of  Charities,  Al- 
bany, N.  Y.: 

Dear  Sir. — I  am  in  receipt  of  your  letter  of  the  1st  inst., 
in  which  you  ask  whether  "  a  stock  corporation  can  be  formed 
under  the  Business  Corporations  Law  for  the  purpose  of  conduct- 
ing' a  private  sanitarium  or  hospital  for  the  treatment  of  medical 
and  surgical  cases,"  and  if  so,  whether  certain  other  things  may 
be  done  by  it. 

I  have  carefully  examined  this  question,  and  in  my  opinion,  the 
first  question  must  be  answered  in  the  negative,  and  therefore 
the  other  questions  do  not  arise. 

The  Court  of  Appeals  has  recently  held,  in  People  vs.  Wood- 
bury Dermatological  Institute,  192  M".  Y.  454,  that  a  corporation 
organized  under  the  Business  Corporations  Law  is  guilty  of  a  mis- 
demeanor if  it  advertises  to  practice  medicine,  because  such  adver- 
tisement by  a  person  not  licensed  is  forbidden  by  the  Laws  of 
1907,  chapter  344,  section  15,  and  a  corporation  cannot  secure 
such  license. 

It  would  follow  from  this  that  such  a  corporation  as  you 
describe,  even  if  formed,  could  not  lawfully  advertise  its  vocation 
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or  practice  medicine,  without  being  guilty  of  a  misdemeanor, 
because  the  statute  referred  to  applies  both  to  advertising  the 
practice  of  medicine  and  practicing. 

Of  course/  if  a  corporation  were  formed  for  the  mere  purpose 
of  maintaining  a  sanitarium  to  which  persons  could  repair  for 
rest  and  hygienic  treatment,  and  which  would  not,  in  fact,  prac- 
tice medicine  within  the  meaning  of  this  decision,  a  different 
question  would  be  presented. 

On  the  other  hand,  it  would  seem  that,  if  the  corporation  desires 
to  conduct  a  hospital  and  to  practice  medicine  in  the  sense  of  fur- 
nishing medical  and  surgical  treatment  to  its  patients,  it  must  be 
formed  under  the  Membership  Corporation  Law,  in  which  event 
its  members  would  not  be  allowed  to  make  a  profit  from  the  enter- 
prise. 

If  there  is  any  further  information  which  you  desire  I  should 
be  glad  to  furnish  it  to  you,  if  the  foregoing  opinion  does  not 
answer  all  your  questions. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

A  ttorney-Ceneral. 


Membership  Corporations  Law —  Section  130,  Article  7 —  Pub- 
lic Health  Law  —  Section  319  —  (Amended  Chapter  171, 
Laws  1909). 

Establishment  of  hospitals  and  camps  for  the  treatment  of  tuber- 
culosis. Whether  chapter  171  abrogates  the  provisions  of  the 
Membership  Corporations  Law. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  8,  1909. 

Hon.  Robert  W.  Hill,    Secretary    State    Board  of    Charities, 
Albany,  N.  Y.: 
Dear  Sir. —  In  reply  to  your  letter  of  the  6th  instant,  request- 
ing an  opinion  as  to  whether  certain  provisions  of  chapter  171  of 
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the  Laws  of  1909,  entitled  "An  act  to  amend  the  Public  Health 
Law/'  in  relation  to  the  establishment  of  hospitals  or  camps  for 
the  treatment  of  patients  for  pulmonary  tuberculosis,  abrogate  in 
any  way  the  provisions  of  section  130  of  article  7,  of  the  Mem- 
bership Corporations  Law,  which  provides  for  the  incorporation  of 
hospitals,  I  beg  to  say : 

Chapter  171  of  the  Laws  of  1909  is  an  amendment  to  section 
319  of  the  Public  Health  Law,  and  places  in  the  State  Commis- 
sioner of  Health  and  the  local  health  officer  the  -authority  to  ap- 
prove or  disapprove  the  establishment  of  a  proposed  hospital  or 
camp  for  the  treatment  of  pulmonary  tuberculosis. 

The  effect  of  this  act  seems  to  be  solely  that  it  took  from  the 
board  of  supervisors  of  the  county  and  the  town  board  of  the  town 
within  which  it  is  proposed  to  establish  a  hospital  or  camp  the 
power  to  disapprove  of  such  location,  and  lodged  the  authority  to 
approve  or  disapprove  such  proposed  location  in  other  officials. 
In  no  manner  does  chapter  171  of  the  Laws  of  1909'  change  or 
refer  to  the  method  of  incorporating  such  hospitals.  The  process 
by  which  the  corporate  entity  itself  is  created  is  not  mentioned  or 
affected.  It  refers  solely  to  the  establishment,  the  camp,  the  place 
of  treatment  and  regulates  the  location  of  the  same. 

.  In  other  words,  the  change  in  question  affects  the  act  of  the  cor- 
poration and  not  the  inception  or  formation  thereof,  and  I  am 
unable  to  see  how  it  can  possibly  abrogate  or  modify  any  of  the 
provisions  of  section  130  of  article  7  of  the  Membership  Corpora- 
tions Law,  which  prescribes  the  method  of  incorporation. 

Yours  very  truly, 

EDWAKD  E.  O'MALLEY, 

Attorney-General. 
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State  Board  of  Charities. 

Institutions  for  the  education  of  children  under  private  control, 
receiving  money  from  public  sources,  are  subject  to  super- 
vision, inspection  and  rules  of  the  State  Board  of  Charities. 
(Section  14,  article  VIII,  State  Constitution). 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  21,  1909. 

Dr.  Robert  W.  Hill,  Secretary,  State  Board  of  Clxarities, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  20th  inst.,  in  which  you 
ask  my  opinion  upon  certain  questions  in  relation  to  the  receipt 
of  public  money  for.  the  education  of  children  by  institutions 
under  private  control. 

You  state  that  there  are  certain  institutions  under  private  con- 
trol, established  for  the  care  of  children  and  mainly  sustained  by 
voluntary  contributions  or  the  interest  upon  invested  funds,  which 
also  receive  money  from  public  sources.  You  ask  whether  the  re- 
ceipt by  such  institutions  of  this  money  from  the  State  or  any 
city,  town  or  village,  comes  within  the  provisions  of  section  14, 
article  VIII  of  the  Constitution  and  renders  such  institution  sub- 
ject to  the  visitation  and  inspection  of  the  State  Board  of  Chari- 
ties. 

'Section  14,  Article  VIII  of  the  Constitution  provides  in  part 
as  follows: 

"  Payments  by  counties,  cities,  towns  and  villages  to 
charitable,  eleemosynary,  correctional  and  reformatory  insti- 
tutions, wholly  or  partly  under  private  control,  for  care,  sup- 
port and  maintenance,  may  be  authorized,  but  shall  not  be 
required  by  the  legislature.  No  such  payments  shall  be  made 
for  any  inmate  of  such  institutions  who  is  not  received  and 
retained  therein  pursuant  to  rules  established  by  the  state 
board  of  charities.  Such  rules  shall  be  subject  to  the  control 
of  the  legislature  by  general  laws." 
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It  follows  from  this  that  no  payments  of  public  moneys  can  be 
made  by  any  county,  city,  town  or  village  to  any  such  institutions 
for  any  inmate  not  received  and  retained  pursuant  to  the  rules  of 
thd  State  Board  of  Charities.  It  is  clear,  therefore,  that  such 
institution  must  be  subject  to  the  supervision  and  inspection  of  the 
State  Board  of  Charities  for  the  enforcement  and  promulgation  of 
such  rules.  The  constitutional  provision  does  not  apply,  however, 
to  payments  made  by  the  State. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Membership  Corporations  Law —  (Section  41,  Article  III). 
Sunnyside  Association  of  New  York  City.     Certificate  of  incor- 
poration not  properly  filed  without  the  approval  of  the  State 
Board  of  Charities. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  2,  1909. 

Dr.  Robert  W.  Hill,  Secretary,  State  Board  of  Charities,  Al- 
bany, N.  Y. : 

Dear  Sir. —  I  have  your  letter  of  the  29th  ultimo  in  reference 
to  the  Sunnyside  Association  of  New  York  city,  which  I  note 
has  filed  a  certificate  of  incorporation  with  the  Secretary  of  State 
without  receiving  the  approval  of  your  board.  You  ask  whether, 
under  the  statutes,  this  approval  was  necessary  before  the  certifi- 
cate could  be  legally  filed. 

I  note  from  your  letter  that  the  objects  of  this  association  are, 
in  part,  "  to  maintain  and  conduct  a  summer  home  or  homes  and 
to  provide  free  summer  outings  for  children  and  their  mothers." 

Section  41  of  the  Membership  Corporations  Law  provides  for 
the  formation  of  corporations  not  elsewhere  authorized,  and 
further  provides  in  part: 

"  If  such  certificate   specifies  among  such   purposes  the 
care  of  orphan,  pauper  or  destitute  children    *   *   *    or  for 
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boarding  or  keeping  nursing  children,  the  written  approval 
of  the  State  Board  of  Charities  shall  also  be  endorsed  there- 
upon or  annexed  thereto  before  the  filing  thereof." 

I 
As  you  point  out  in  your  letter,  under  the  broad  provisions  of 
the  certificate  in  the  present  case,  it  would  seem  as  if  the  pur- 
poses above  mentioned  are  included  in  the  certificate.     Appar- 
ently the  purpose  is  to  provide  a  home  for  children  of  all  ages 
and  all  conditions  and  therefore  the  care  of  orphan,  pauper  and 
destitute  children  and  of  nursing  children  is  necessarily  included. 
It  is  therefore  my  opinion  that  this  certificate  could  not  prop- 
erly be  filed  under  Article  III  of  the  Membership  Corporation 
Law  without  the  approval  of  the  State  Board  of  Charities. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


OPINIONS   RENDERED   THE   STATE  BOARD   OF  TAX 
COMMISSIONERS. 


Tax  Law  —  Section  298 —  Mortgage  tax. 

Distribution   of  mortgage   tax  between   school   districts  Monroe 

county.     Method  of  apportionment  by  supervisors. 

(See  letter  to  R.  E.  Thompson,  January  14,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  21,  1909. 

Hon.  E.  E.  Woodbury,  Chairman  State  Board  of  Tax  Commis- 
sioners, Albany,  N.  Y.: 
Dear  Sir. —  In  accordance  with  your  verbal  request,  I  beg  to 
supplement  a  letter  which  I  wrote  you  under  date  of  January  14th 
in  reference  to  the  distribution  of  the  mortgage  tax  between  school 
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districts,  in  accordance  with  section  298  of  the  "Cax  Law,  and  to 
advise  you  my  opinion  as  follows: 

It  appears  from  this  section  that  the  supervisor  of  each  town 
shall  apportion  the  sum  paid  him  for  school  purposes  between  the 
several  school  districts  upon  the  basis  of  the  aggregate  day's  at- 
tendance, as  appears  from  the  statement  filed  with  him  by  the 
school  commissioners  in  March  of  each  year. 

It  is  clear  from  this  provision  of  the  statute  that  the  prime 
duty  imposed  upon  the  supervisor  is  to  apportion  the  moneys  be- 
tween the  school  districts  in  accordance  with  the  day's  attendance 
in  each  district.  This  duty,  if  carried  out  equitably  and  logically, 
means  that,  in  case  of  a  joint  district  including  districts  in  separate 
towns,  the  apportionment  should  be  in  accordance  to  the  day's 
attendance  from  that  portion  of  the  district  included  in  the  limits 
of  each  town.  I  understand  from  you  that  there  is  no  statement 
filed  by  the  supervisor  with  the  school  commissioner  in  March  of 
each  year  from  w7hich  this  information  can  be  obtained,  but  that 
it  is  possible  for  him  to  obtain  a  knowledge  of  the  facts  from 
other  sources. 

Under  these  circumstances,  it  is  my  opinion  that  the  method 
mentioned  in  the  statute  is  not  exclusive,  but  that  where  it  is 
inadequate  to  enable  the  supervisor  to  perform  the  duties  imposed 
upon  him  in  regard  to  the  apportionment,  he  is  justified  in  arriv- 
ing at  the  facts  from  other  sources  and  basing  his  determination 
upon  them,  as  so  ascertained. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Mortgage  Tax  Law. 
State  Board  of  Tax  Commissioners  not  authorized  to  refund  to 
individuals  taxes  paid  through  mistake  as  to  amount  of  en- 
cumbrance against  property,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Feburary  6,  1909. 
Hon.  E.  E.  Woodbury,  Chairman,  State  Board  of  Tax  Commis- 
sioners, Albany,  N.  Y.: 

Dear  Sir. — Replying  to  your  letter  of  the  14th  ult.,  inquiring 
whether  the  State  Board  of  Tax  Commissioners  may  refund  a  tax 
paid  under  the  mortgage  tax  law,  where  the  mortgagor  presents  an 
affidavit  showing  that  no  money  has  been  advanced  on  the  mort- 
gage, that  it  has  been  discharged  by  the  mortgagee,  and  that  it 
was  originally  made  through  a  mistake  on  her  part  as  to  the 
amount  of  the  encumbrance  against  her  property,  I  beg  to  advise 
that,  in  my  opinion,  there  is  no  authority  conferred  upon  your 
Board  to  make  such  a  refund. 

At  common  law  it  is  clear,  in  my  opinion,  that  under  such  cir- 
cumstances, the  money  could  not  be  recovered  back.  There  was 
no  such  mistake  of  fact  as  to  affect  the  validity  of  the  mortgage 
or  of  the  tax.  The  only  mistake  was  as  to  something  entirely  dis- 
tinct from  the  nature  of  the  act  which  was  done.  The  tax  was  a 
proper  charge  and  the  mortgage  was  a  valid,  subsisting  mortgage. 
Repayment  is  now  sought  merely  because  the  mortgagor  through 
her  mistake  in  one  of  the  outside  elements  of  the  transaction,  has 
changed  her  mind. 

The  only  possible  statutory  authority  under  which  your  Com- 
mission might  pursue  a  course  different  to  this  common  law  rule, 
is  that  contained  in  section  300  of  the  Tax  Law  which  provides 
as  follows: 

"  The  State  Board  of  Tax  Commissioners  shall  have  gen- 
eral supervisory  power  over  all  recording  officers  in  respect 
of  the  duties  imposed  by  this  article,  and  they  may  make 
such  rules  and  regulations  for  the  government  of  recording 
officers  in  respect  to  the  matters  provided  for  in  this  article, 
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as  tfrey  may  deem  proper,  provided  that  such  rules  and  reg- 
ulations shall  not  be  inconsistent  with  this  or  any  other 
statute." 

In  my  opinion,  the  language  here  used  is  not  sufficient  to  give 
your  Commission  authority  to  order  the  repayment  by  the  state,  to 
individuals,  of  money  legally  belonging  to  the  state  by  indefeasible 
title.  The  grant  of  any  such  power  must  be  clear.  The  super- 
visory power  here  conferred  is  merely  in  respect  of  the  duties 
imposed  by  this  article,  and  among  such  duties  there  is  no  men- 
tion of  the  duty  to  refund  taxes  paid  under  mistake. 

It  seems  to  me,  therefore,  that  the  only  redress  in  such  cases 
is  an  act  of  the  Legislature. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Mortgage  Tax  Laiv  —  Consolidated  Tax  Law. 
Park  Row  Realty  Company.     Whether  warranty  deeds  in  ques- 
tion may  be  regarded  as  mortgages  which  are  taxable,  and 
whether  action  can  be  brought  for  collection  of  tax. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  12,  1909. 

Hon.  E.  E.  Woodbury,  Chairman,  State  Board  of  Tax  Commis- 
sioners, Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  18th  ultimo  in 
reference  to  the  Park  Row  Realty  Company  mortgage  tax,  I  beg 
to  advise  as  follows : 

It  appears  from  your  letter  and  the  papers  transmitted  there- 
with, that  some  time  in  1907  the  Park  Row  Realty  Company 
executed  two  warranty  deeds,  absolute  in  their  terms,  to  Nathaniel 
Mayer  Rothschild  and  others,  which  were  recorded  with  the  regis- 
ter of  New  York  county.  Simultaneously  therewith,  there  was 
recorded  the  consent  of  the  stockholders  of  the  realty  company 
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to  ihe  execution  of  these  deeds  which,  among  other  things,  pro- 
vided that  the  deeds  should  "  be  and  operate,  though  absolute 
upon  their  face,  as  mortgages  for  security  to  the  firms  of  N.  M. 
Rothschild  &  Sons  and  de  Rothschild  Freres  for  the  repayment 
to  said  firm  respectively,  of  such  moneys  as  they  may  advance 
to  the  firm  of  August  Belmont  &  Co.,   *    *   *." 

Xo  tax  was  imposed  upon  the  recording  of  these  instruments, 
but  Loth  were  duly  recorded  without  such  payment,  and  the  tax 
thereon  has  not  since  been  paid. 

You  ask  my  opinion  upon  two  questions:  (1)  Do  the  instru- 
ments constitute  a  mortgage  subject  to  taxation  under  the  pro- 
visions of  the  Mortgage  Tax  Law;  and  (2)  Can  a  ease  or  pro- 
ceeding be  maintained  to  collect  this  tax. 

Answering  your  first  question,  it  is  my  opinion  that  the  instru- 
ments so  recorded  clearly  constitute  a  mortgage  and  are  subject 
to  taxation  under  the  provisions  of  the  Mortgage  Tax  Law.  While 
these  deeds  appear  upon  their  face  to  be  absolute  conveyances  of 
the  property  embraced,  they  are  nevertheless,  in  fact,  purely  con- 
ditional conveyances  as  collateral  security  for  the  payment  of 
money  by  force  of  the  conditions  imposed  by  the  terms  of  the 
conseoit  of  the  stockholders  to  their  execution.  This  consent  of 
the  stockholders  was  necessary  under  section  2  of  the  Stock  Cor- 
porations Law  before  the  officers  of  the  realty  company  could  exe- 
cute a  valid  mortgage  upon  its  real  property,  and  the  fact  of  its 
being  given  is  conclusive  evidence,  in  the  absence  of  anything  to 
the  contrary,  that  the  parties  inteneled  such  a  conveyance. 

Under  former  section  269  of  the  Real  Property  Law  (now  sec- 
tion 320  of  the  Consolidated  Real  Property  Law)  it  is  provided 
as  follows : 

"A  deed  conveying  real  property,  which,  by  any  other 
written  instrument  appears  to  be  intended  only  as  a  security 
in  the  nature  of  a  mortgage,  although  an  absolute  conveyance 
in  terms,  must  be  considered  a  mortgage ;  and  the  person  for 
whose  benefit  such  deed  is  made,  derives  no  advantage  from 
the  recording  thereof,  unless  every  writing,  operating  as  a 
defeasance  of  the  same,  or  explanatory  of  its  being  desired 
to  have  the  effect  only  of  a  mortgage,  or  conditional  deed, 
is  also  recorded  therewith,  at  the  same  time*" 
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The  language  used  is  that  if  "  any  other  written  instrument " 
shows  that  the  deed  appears  to  be  intended  only  as  security  in 
the  nature  of  a  morgage,  the  deed  itself  must  he  regarded  as  a 
mortgage.  .  The  Mortgage  Tax  Law,  in  its  definition  of  the  word 
"mortgage"  contains  nothing  cutting  down  the  legal  meaning  of 
the  term  as  above  defined.  Its  sole  purpose  is  to  include  within 
the  word  "  mortgage  "  for  the  purposes  of  the  Mortgage  Tax 
Law,  certain  instruments  not  otherwise  denominated.  It  is, 
there-fore,  my  opinion  that  the  deeds  here  in  question  must  be 
regarded  as  mortgages  and  therefore  taxable  under  this  statute, 
inasmuch  as  it  appears  from  these  other  written  instruments  that 
they  are  intended  only  as  security  in  the  nature  of  a  mortgage. 

Answering  your  second  question,  I  am  constrained  to  advise 
that  I  can  find  no  authority  which  will  permit  a  direct  action  to 
be  brought  for  the  collection  of  this  tax.  As  the  law  formerly 
stood,  it  was  provided  by  section  306  of  the  Mortgage  Tax  Law 
(Laws  of  1905,  chapter  729)  that  if  the  mortgage  tax  was  unpaid 
the  debt  or  obligation  and  the  mortgage  security  therefor  should 
become  liable  to  seizure,  sequestration  and  sale.  This  section, 
however,  wras  repealed,  and  at  the  present  time  the  only  remedy 
contained  in  the  statute  for  the  nonpayment  of  taxes  is  that  found 
in  section  295  (now  section  258  of  the  Consolidated  Tax  Law). 
This  section  does  not  provide  any  means  for  the  collection  of  the 
tax  through  action  or  other  proceedings. 

It  seems  to  be  the  law  in  this  State  that  a  tax  obligation  cannot 
bo  regarded  as  a  contract,  either  express  or  implied,  and  that 
therefore,  in  the  absence  of  direct  statutory  authority,  no  action 
at  law  will  lie  for  its  recovery.  It  seems  also  to  be  held  that 
where  a  remedy  is  provided  by  the  statute  for  the  nonpayment  of 
taxes,  that  remedy  must  be  regarded  as  exclusive. 

City  of  Rochester  v.  Bloss,  185  K  Y.  42. 
City  of  Rochester  v.  Gleichauf,  40  Misc.  446. 

It  is,  therefore,  my  opinion  that  no  direct  action  or  proceeding 
can  be  maintained  for  the  recovery  of  these  taxes,  but  that  the 
only  remedy  for  their  nonpayment  is  that  prescribed  in  the  sec- 
tion from  the  statute  above  referred  to.  This,  of  course,  prevents 
the  recovery  of  any  judgment  or  final  order  in  any  action  or  pro- 
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ceeding  for  the  foreclosure  or  enforcement  of  the  mortgage  or  of 
any  debt  or  obligation  secured  by  the  mortgage.  It  prevents  the 
discharge  or  release  of  record  of  any  part  of  the  real  property 
covered  by  the  mortgage  or  receipt  of  the  same  in  evidence,  and 
also  prevents  the  recording  of  any  assignment  or  agreement  ex- 
tending the  mortgage.  The  mortgage  itself,  moreover,  is  not 
exempt  from  other  taxation,  under  former  section  291  (present 
section  251  of  the  Consolidated  Tax  Law)  as  are  other  mortgages 
upon  which  the  tax  is  paid. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Mortgage    Tax    Law  —  Sections    297-298  —  Consolidated    Tax 
Law,  Sections  260-261. 
Where  farm  divided  by  township  line  is  assessed  in  a  single  tax 
district,  State  Board  of  Tax  Commissioners  are  not  required  to 
apportion  tax  between  the  respective  towns. 

STATE  OF  NEW  YORK, 

Attobney-General's  Office, 

Albany,  March  12,  1909. 

Hon.  E.  E.  Woodbuby,  Chairman,  State  Board  of  Tax  Commis- 
missioners,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  25th  ultimo,  in 
which  you  ask  my  opinion  in  reference  to  a  mortgage  tax  assessed 
upon  a  farm  which  is  situate  in  two  towns  in  the  same  county  and 
divided  by  the  township  or  tax  district  line,  I  beg  to  advise  as 
follows : 

It  appears  from  your  letter  that  the  dwelling-house  and  other 
principal  buildings  are  all  located  in  one  town,  which  is  desig- 
nated "IS",  and  therefore,  pursuant  to  the  provisions  of  section 
10,  the  entire  farm  is  assessed  in  the  town  of  B.     There  is  no 
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assessment  appearing  upon  the  rolls  upon  any  part  of  this  farm 
in  the  town  of  A.  The-  owner  executes  a  mortgage  covering  the 
entire  farm.  It  is  offered  for  record  and  the  mortgage  tax  paid. 
You  ask  whether  this  entire  mortgage  tax  is  distributable  to  the 
town  of  B,  where  the  property  is  assessed,  or  whether  both  the 
town  of  B  and  the  town  of  A  is  entitled  to  a  share  in  the  distri- 
bution of  the  money. 

The  question  involves  an  interpretation  of  the  provisions  of  for- 
mer sections  297  and  298  of  the  Mortgage  Tax  Law,  which  are 
now  sections  200  and  261  of  the  Consolidated  Tax  Law. 

I  have  carefully  examined  both  these  sections  and,  in  my 
opinion,  the  only  language  contained  in  them  which  throws  light 
upon  this  question  is  that  found  in  section  261,  reading  as  follows: 

"  Prior  to  the  first  day  of  November  in  each  year  the  re- 
cording officer  shall  cause  to  be  prepared  a  list  containing 
a  description  of  all  mortgages  upon  which  taxes  have  been 
paid,  by  a  reference  to  the  date  of  each  mortgage,  the  name  of 
the  mortgagor  and  the  mortgagee,  the  amount  of  the  prin- 
cipal debt  upon  which  the  tax  was  paid,  together  with  the 
book  and  page  where  said  mortgage  is  recorded,  together 
with  the  town,  city  or  village  in  which  the  mortgaged  prop- 
erty is  assessed,  and  if  assessed  in  two  or  more  tax  districts, 
the  amount  apportioned  to  each  tax  district  by  the  State 
Board  of  Tax  Commissioners,    *    *    *." 

A  copy  of  this  report  is  required  to  be  filed  with  the  State 
Board  of  Tax  Commissioners. 

There  is  no  express  language  in  the  statute  requiring  the  State 
Board  of  Tax  Commissioners  to  apportion  such  taxes  where  the 
property,  as  here,  is  all  assessed  in  a  single  tax  district,  and  it  is, 
therefore,  my  opinion,  that  the  statute  does  not  contemplate  that 
there  shall  be  any  apportionment  between  the  respective  towns  or 
tax  districts  where,  as  in  the  case  suggested  by  you,  the  entire 
property  is  assessed;  under  section  10,  in  one  district. 
Very  truly  yours, 

EDWARD  E.  CTMALLEY, 

Attorney-General. 
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Mortgage  Tax  Law. 

Basis  of  computation  of  tax  where  sum  of  $1,260.30  actually 

loaned  shall  in  three  years  amount  to  $1,500. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  6,  1909. 

To    the   Honorable,    The   State   Board   of   Tax   Commissioners, 
Albany,  N.  Y.: 
Gentlemen. —  I  am  in  receipt  of  a  letter  written  under  date  of 
April  3d,  by  the  county  clerk  of  Ontario  county,  which  reads  as 
follows: 

"  I  have  submitted  for  record  a  mortgage  with  the  follow- 
ing clause :  l  This  grant  is  intended  as  a  security  for  the 
payment  of  the  sum  of  $1,500-  on  the  1st  day  of  April,  1912, 
no  interest  being  payable  in  the  mean  time;  the  intention  of 
the  parties  being  that  the  sum  actually  loaned,  which  is 
$1,260.30,  shall,  at  the  rate "  of  6  per  cent,  per  annum, 
amount  to  $1,500  in  three  years  from  April  1,  1909.'  What 
is  the  tax  on  the  above  mortgage  ? " 

You  ask  my  opinion  as  to  whether  the  tax  on  the  above  mort- 
gage should  be  computed  upon  the  basis  of  $1,500  or  upon  the 
basis  of  $1,260.30. 

The  statute  provides  as  follows : 

"A  tax  of  fifty  cents  for  each  one  hundred  dollars  and 
each  remaining  major  fraction  thereof,  of  principal,  debt  or 
obligation,  which  is,  or  under  any  contingency  may  be  se- 
cured, at  the  date  of  the  execution  thereof,  or  at  any  time 
thereafter,  by  mortgage  on  real  property,  situated  within  the 
State  *  *  *  is  hereby  imposed  on  each  such  mortgage,  and 
shall  be  collected  and  paid  as  provided  in  this  article." 

The  question  presented,  therefore,  by  this  communication  is 
whether  the  $1,500  or  the  $1,260.30  is  to  be  regarded  as  the  prin- 
cipal debt  or  obligation,  within  the  meaning  of  the  above  language. 
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It  is  apparent  from  calculation  that  the  way  m  which  the 
parties  arrived  at  $1,500  as  the  amount  to  be  paid  on  April  1, 
1912,  was  as  follows: 

Interest  on  $1,260.30  at  6  per  cent,  was  estimated  for  one  year. 
This  amount  was  then  added  to  the  original  amount  and  the  inter- 
est for  the  second  year  computed  on  the  aggregate  of  the  two  sums. 
The  interest  for  the  second  year,  as  so  determined,  was  again  added 
to  the  combined  principal  and  the  interest  for  the  third  year  com- 
puted upon  the  aggregate  of  the  original  loan  and  the  interest  so 
determined  for  the  first  two  years.  In  other  words,  the  interest 
was  compounded,  and  in  each  succeeding  year  interest  was  paid 
on  the  original  principal  plus  all  interest  previously  accrued. 

It  seems  to  me  that,  on  consideration,  it  is  apparent  that  the 
real  transaction  so  outlined  is  in  effect  nothing  more  or  less  than 
an  additional  loan  made  at  the  expiration  of  each  year  by  the 
mortgagee  to  the  mortgagor  and  equivalent  in  amount  to  the 
accrued  interest.  Instead  of  paying  over  to  the  mortgagee  the 
interest  when  it  becomes  due,  the  mortgagor  retains  it,  and  pro- 
ceeds to  add  it  to  the  amount  which  he  owes  the  mortgagee  and 
the  amount  upon  which  future  interest  is  computed.  The  trans- 
action is  the  same  in  substance  as  if  the  interest  had  been  actually 
paid  to  the  mortgagee  and  the  mortgagee  then  loaned  the  same 
amount  back  to  the  mortgagor. 

It  seems  to  me  clear,  under  these-  facts,  that  the  interest  so 
added  fo  the  original  loan  must  be  regarded  as  part  of  the  principal 
debt  or  obligation  secured  by  the  mortgage.  Certainly  that  would 
be  so  if  the  mortgage  provided  for  future  advances  by  the  mort- 
gagee equivalent  in  amount  to  accrued  interest,  and  no  distinction 
can  logically  be  made.  In  either  case  the  "  principal "  must  be 
regarded  in  its  usual  acceptation  as  the  amount  upon  which  the 
interest  is  computed. 

It  is,  therefore,  my  opinion  that,  in  the  case  to  which  you  call 
my  attention,  the  tax  must  be  computed  upon  $1,500,  rather  than 
upon  $1,260.30,  since  the  principal  obligation  of  the  mortgage 
will  be  $1,500  at  maturity,  and  that  would  be  the  amount  upon 
which  interest  would  be  computed  after  maturity. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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Mortgage  Tax  Law  —  County  Cleric  of  Erie  County. 
Matter  of  Andrew  B.  GilfiUan.  Mandamus  proceedings  com- 
pelling county  clerk  to  reinstate  him.  Claim  of  Simon 
Fleischmann  for  services  as  counsel  to  county  clerk,  not 
within  fair  intendment  of  section  229  of  the  Mortgage 
Tax  Law. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany-,  May  1,  1909. 

To  the  Honorable,  The^  State  Board  of  Tax  Commissioners, 
Albany,  N.  Y.: 

Gentlemen. —  Under  the  Mortgage  Tax  Law,  passed  in  1905 
(chapter  729),  new  duties  were  imposed'  upon  the  county  clerk 
of  Erie  county.  The  State  Board  of  Tax  Commissioners,  for  the 
purpose  of  aiding  the  county  clerk  in  accomplishing  the  added 
duties,  allowed  a  yearly  sum  of  $4,400.  Under  this  allowance 
the  county  clerk  created  the  following  positions:  One  mortgage 
tax  deputy,  salary,  $1,800);  cashier,  salary,  $1,400;  and  a  book- 
keeper at  a  salary  of  $1,200.  In  1906,  the  Laws  of  1905  (chap- 
ter 729)  were  superseded  by  chapter  532  of  the  Laws  of  1906. 
The  change  in  the  law  in  respect  to  the  taxation  of  mortgages  by 
the  payment  of  a  tax  easy  of  computation  at  the  time  of  record- 
ing, very  materially  lessened  the  duties  of  the  county  clerk.  The 
State  Board  of  Tax  Commissioners,  subsequent  to  the  passing  of 
the  law  of  1906,  allowed  the  county  clerk  $3,500  instead  of 
$4,400,  payable  monthly.  Andrew  B.  Gilfillan  acted  as  mortgage 
tax  deputy  up  to  January  1,  1908,  when,  by  the  county  clerk, 
his  services  were  discontinued.  He  immediately  instituted  man- 
damus- proceedings  to  compel  the  county  clerk  to  reinstate  him  on 
the  ground  that  he  was  a  Spanish  War  veteran.  The  county 
clerk  appeared  with  Simon  Fleischmann  as  his  counsel.  The  pro- 
ceedings were  taken  to  the  Court  of  Appeals,  the  county  clerk 
being  successful.  Mr.  Fleischmann  submitted  to  the  county  clerk 
of  Erie  county  a  bill  for  services  amounting  to  $797.70. 

I  am  asked  to  give  an  opinion  as  to  whether  the  bill  presented 
by  the  attorney  for  the  county  clerk  is  a  proper  charge  to  be 
allowed  by  the  State  Board  of  Tax  Commissioners. 
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If  there  is  any  authority  for  the  allowance  of  this  claim,  it 
must  he  found  in  section  290  of  the  Mortgage  Tax  Law,  which  is 
as  follows: 

"  Recording  officers  and  county  treasurers  and  the  cham- 
herlain  of  the  city  of  Xew  York  shall  severally  be  entitled 
to  receive  all  their  necessary  expenses  for  the  purposes  of 
this  act,  including  printing,  hire  of  clerks  and  assistants." 

I  am  of  the  opinion  that  the  bill  presented  for  legal  services  is 
not  within  the  fair  intendment  of  section  229  of  the  Mortgage 
Tax  Law  covering  necessary  expenses. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-G  enerol. 


Tax  Law  —  Section  10. 
Assessment  farm  situate  in  one  town,  to  which  has  been  added  the 
purchase  of  an  adjoining  farm,  the  town  line  separating. 
Both  farms  are  assessable  in  first  named  town,  unless  sec- 
ond farm  be  equipped  with  buildings  and  rented  as  a  dis- 
tinct and  separate  farm. 

(See  letter,  M.  P.  Mann,  June  24,  1908;  File  524.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  9,  1909. 

To  the  Honorable,  the  State  Board  of  Tax  Commissioners,  Al- 
bany, N.  Y.: 

Gentlemen.  — I  have  your  favor  of  May  27  in  which  you  ask 
for  my  opinion  in  reference  to  the  assessment  of  a  farm  lying  in 
one  town,  and  to  which  has  been  added  a  farm  lying  wholly  in 
another  town  but  adjacent  thereto. 

The  facts  and  statements  contained  in  your  letter  are  entirely 
insufficient  to  base  a  satisfactory  opinion  upon,  and  desiring  fur- 
ther information  upon  the  subject,  one  of  my  deputies  called  at 
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your  department  and  was  informed  by  Secretary  Weed  that  the 
letter  contained  all  the  data  which  you  have. 

It  appears  from  the  limited  information  that  a  person  owning 
a  farm  in  the  town  of  A.  purchased  another  adjoining  farm  lying 
wholly  in  the  town  of  B.,  the  town  line  between  A.  and  B.  sep- 
arating the  two  farms,  and  that  the  owner  of  the  two  farms  lives 
upon  the  farm  in  the  town  of  A.,  a  portion  of  the  year  and  when 
he  is  absent  this  farm  manager  lives  thereon.  The  record  is  silent 
as  to  whether  there  are  any  buildings  on  the  farm  in  the  town  of 
B.  and  if  there  are,  what  they  are,  or  whether  they  are  occupied 
or  not,  and  if  occupied  what  terms  of  occupancy  exists,  all  of 
which  facts  might  have  more  or  less  bearing  upon  the  question 
involved ;  but  assuming  that  the  farm  in  B.  wras  purchased  for  the 
purpose  of  adding  it  to  the  farm  in  A.  and  to  be  thereafter  used 
by  him  as  one  farm,  with  the  farm  buildings  used  in  connection 
with  his  possessions  all  lying  in  the  town  of  A,  I  do  not  think 
there  can  be  any  doubt  about  both  farms  being  assessable  in  the 
town  of  A.  under  the  provisions  of  section  10  of  the  Consolidated 
Tax  Law. 

Dorn  v.  Backer,  61  K  Y.,  261. 
Gordon  v.  Becker,  71  Hun,  282. 

In  reaching  this  conclusion  I  am  not  unmindful  of  the  fact 
that  it  has  the  effect  of  taking  a  farm  wholly  out  of  the  assessable 
property  of  one  town  and  transferring  it  to  another,  but  such  a 
condition  cannot  be  avoided  under  the  circumstances  as  I  under- 
stand them  to  exist. 

I  am  of  the  further  opinion,  however,  that  if  the  farm  in  B. 
is  kept  entirely  separate  and  has  a  full  set  of  farm  buildings 
thereon,  and  is  rented  wholly  and  occupied  by  a  tenant  as  a  dis- 
tinct and  separate  farm,  that  it  would  remain  assessable  in  the 
town  of  B.  and  that  the  mere  change  of  ownership  wrould  not 
work  a  transfer  of  the  assessment. 
Yours  truly, 

EDWAED  R.  O'MALLEY, 

Attorney-General. 


Digit 


zed  by  G00gle 


Kjspokt  of  the  Attorney-General.  535 

Tax    Imw  —  Section    11  — (Consolidated)  — Special    Franchise 

Tax. 

Toll  Bridge  Companies.  Whether  property  of  the  Union  Bridge 
Company  should  be  assessed  in  the  Town  of  Waterford  where 
tolls  are  collected,  or  in  the  tax  district  where  its  properties 
are  located. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  16,  1909. 

To  the  Honorable,  the  State  Board  of  Tax  Commissioners, 
Albany,  N.  Y.: 

Gentlemen. — Your  favor  of  June  9,  1909  in  relation  to  the 
special  fianchise  valuation  of  the  Union  Bridge  Company,  a  cor- 
poration created  by  chapter  12  of  the  Laws  of  1803,  for  a  bridge 
and  appurtenances  within  the  city  of  Troy,  is  received. 

The  exact  question  which  your  Board  submits  is  whether  under 
section  11  of  the  Tax  Law  the  special  franchise  property  of  the 
Union  Bridge  Company  is  to  be  assessed  in  the  town  of  Water- 
ford  where  the  tolls  of  said  bridge  are  collected. 

The  erection  of  the  bridge  of  this  corporation  was  authorized 
by  chapter  12  of  the  Laws  of  1803,  which  is  still  in  force.  The 
present  statute,  section  11  of  the  Consolidated  Laws,  chapter  62, 
does  not  differ  materially  in  its  provisions  from  section  6,  article  I, 
title  2,  chapter  13,  of  the  first  Kevised  Statutes  passed  in  1829, 
and  amended  in  subsequent  years.  The  Court  of  Appeals,  in  the 
case  of  Hudson  River  Bridge  Company  v.  Patterson,  74  N.  Y. 
365,  has  held  that  a  toll  bridge  company  is  assessable  in  the  town 
or  ward  in  which  its  property  lies  and  that  the  language  used 
"  shall  be  assessed  in  the  town  or  ward  in  which  the  tolls  are 
collected  "  applies  to  the  personal  property  only. 

That  a  toll  bridge  over  a  navigable  river  is  properly  assessed 
and  taxed  as  real  estate. 

That  case  seems  to  be  applicable  to  the  question  at  issue.  Fran- 
chise property  being  defined  as  real  property  should,  therefore, 
be  assessed  in  the  tax  district  in  which  the  real  property  is  located. 
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I  am,  therefore,  of  the  opinion  that  the  Union  Bridge  Com- 
pany should  be  assessed  in  the  tax-  district  or  districts  where  its 
property  is  loeated  and  that  section  11  of  the  Consolidated  Tax 
Law  governs  this  case. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  (Consolidated)  — Section  11  —  Special  Franchise  Tax. 

Toll  bridge  companies.  Whether  property  of  Cohoes  and  Lansing- 
burgh  Bridge  Company  should  be  assessed  in  the  city  of  Troy 
where  its  toll  house  is  located,  or  in  tax  district  where  real 
property  is  located. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  16,  1909. 

To  the  Honorable ,  The  State  Board  of  Tax  Commissioners, 
Albany,  N.Y.: 

Gentlemen. —  Your  favor  of  June  9,  1909,  received  in  relation 
to  the  special  franchise  valuation  of  the  Cohoes  and  Lansing- 
burgh  Bridge  Company,  notice  No.  2314,  city  of  Cohoes,  county 
of  Albany.  .  i 

The  question  submitted  for  the  opinion  of  the  Attorney-General 
is  whether  or  not  the  special  franchise  property  of  the  Cohoes  and 
Lansingburgh  Bridge  Company  for  bridge  and  appurtenances 
within  the  city  of  Cohoes  should  be  assessed  in  the  city  of  Troy, 
Rensselaer  county,  where  the  tollhouse  of  said  bridge  is  at  present 
located,  or  should  be  assessed  in  the  tax  district  where  the  real 
property  is  situated. 

Under  the  Consolidated  Laws  of  the  State,  chapter  62,  section 
2,  subdivision  3,  a  special  franchise  is  defined  as  real  property. 
Under  section  11  of  that  act  the  real  estate  of  all  incorporated 
companies  liable  to  taxation  shall  be  assessed  in  the  tax  district 
in  which  the  same  shall  lie  in  the  same  manner  as  the  real  estate 
of  individuals.  • 
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The  same  section  provides  that,  "  In  the  case  of  a  toll  bridge 
the  company  owning  such  bridge  shall  be  assessed  in  the  tax  dis- 
trict in  which  the  tolls  are  collected." 

The  corporation  claims  to  be  entitled  to  be  assessed  for  its 
franchise  property  in  the  city  where  the  tollhouse  is  located  which 
is  the  city  of  Troy.  This  claim  is  made  under  section  266  of  the 
Laws  of  1879.    Section  10  of  that  act  reads  as  follows: 

"  the  corporation  hereby  created  and  all  its  property  and 
franchises  shall  be  taxed  or  assessed  in  the  town  or  city 
where  the  tollhouse  at  the  end  of  said  bridge  shall  be  located 
and  in  which  the  toll  gatherer  shall  reside  at  the  time  of 
such  taxation  or  assessment." 

That  chapter  has  never  been  repealed  unless  repealed)  by  im- 
plication. In  Hudson  River  Bridge  Company  v.  Patterson,  74 
N.  Y.  365,  it  was  held  that  the  real  estate  of  toll  bridge  compa- 
nies is  assessable  in  the  town  or  ward  in  which  it  lies,  and  that 
the  qualification  in  respect  to  such  corporations  in  the  last  sen- 
tence of  the  section,  1  R.  S.  389,  section  6,  applies  to  personal 
estate  only. 

That  a  toll  bridge  over  a  navigable  river  is  properly  assessed  as 
real  estate. 

The  exact  question  then  to  be  determined  is  whether  or  not 
section  11  of  the  Consolidated  Tax  Law  has  so  far  repealed  sec- 
tion 10  of  the  Laws  of  1879,  chapter  266,  as  to  provide  for  the 
assessment  of  this  company's  bridge  property  in  the  tax  district 
where  the  property  is  located. 

In  the  case  of  Troy  Press  Company  v.  Mann,  187  M".  Y.  279, 
Judge  Vann,  in  writing  the  opinion  at  page  285,  referring  to 
general  tax  laws,  uses  the  following  language : 

"  It  is  a  codifying  act  designed  to  reduce  all  the  statutes 
relating  to  taxation  into  a  complete  and  harmonious  system. 
A  codifying  act  is  presumed  to  exhaust  the  subject  to  which 
it  relates  unless  a  different  intention  appears  on  the  face  of 
the  statute  or  is  an  irresistible  inference  from  special  circum- 
stances. The  new  enactment  is  substituted  in  place  of  all 
statutes  previously  existing  and  becomes  the  sole  rule  of 
action." 
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It  is  a  general  rule  of  statutory  construction  that  where  a 
special  act  is  inconsistent  with  a  general  act  upon  the  same  sub- 
ject, the  special  act  having  been  passed  prior  to  the  general  act 
is  deemed  to  be  repealed  by  implication.  It  was  the  intent  of  the 
Legislature  in  enacting  the  Consolidated  Laws  of  1909  to  create 
a  uniform  and  harmonious  system  of  taxation  for  the  State  of 
Xew  York,  and  it  is  apparent  that  the  intent  of  the  Legislature 
was  that  all  private  or  special  acts  inconsistent  with  the  Consoli- 
dated Act  should  be  deemed  repealed.  The  analogous  cases  have 
teen  passed  upon  by  the  Court  of  Appeals  in  the  following  cases: 

Matter  of  Troy  Press  Co.,  187  X.  Y.  279. 

People    ex    rel.    Roosevelt    Hospital    v.    Raymond,    194 

N.  Y.  189. 
People  v.  Gass,  190  N.  Y.  323. 
Pratt  Institute  v.  The  City  of  New  York,  183  N.  Y.  151. 

I  am,  therefore,  of  the  opinion   that  the  special  franchise  prop- 
erty of  the  Cohocs  and  Lansingburgh  Bridge  Company  should  be 
assessed  in  the  tax  district  where  it  is  situated. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 


Mortgage  Tax  Law. 

Pasis  for  apportionment  of  tax  paid  by  the  Buffalo  and  Lake 

Esie  Traction  Company  on  advancements,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  16,  1909. 

Hon.   E.  E.  Woodbury,   Chairman,  State  Board  of  Tax  Com- 
missioners, Albany,  N.  Y.: 
Dear  Sir. —  I  have  your  letter  of  the  11th  ultimo  in  which  you 
request  my  opinion  as  to  the  proper  basis  for  apportioning  the 
mortgage  tax  paid  by  the  Buffalo  and  Lake  Erie  Traction  Corn- 
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pony  on  advancements  made  under  its  mortgage  subsequent  to 
the  original  advancement. 

I  have  given  this  matter  very  careful  attention  and  beg  to 
advise  you  of  my  opinion  as  follows: 

It  appears  that  a  corporate  trust  mortgage  was  executed  by  this 
company  to  New  York  Trust  Comj>any,  dated  November  1,  1906, 
to  secure  bonds  to  the  amount  of  $12,000,000.  This  was  first 
offered  for  record  December  31,  1906,  in  the  office  of  the  clerk 
of  Erie  county,  at  which  time  there  wras  simultaneously  filed  a 
statement,  under  section  29G  of  the  Tax  Law,  showing  that 
$4,000,500  had  boon  advanced  under  this  mortgage.  The  prop- 
erty covered  by  the  mortgage  was  situate  in  several  tax  districts 
in  the  counties  of  Erie  and  Chautauqua,  and  also  in  the  State  of 
Pennsylvania.  There  wras  filed  with  the  recording  officer  a  state- 
ment, under  section  297  of  the  Tax  Law,  specifying  the  values 
of  the  property  covered  by  the  mortgage,  within  and  without  the 
State;  also  the  prior  encumbrances  on  said  property. 

Subsequent  to  the  filing  of  this  statement,  you  held  a  hearing, 
under  section  297  of  the  Tax  Law,  and  determined  what  propor- 
tion of  the  principal  indebtedness  secured  by  the  mortgage  should 
be  used  as  a  measure  of  taxation  within  the  State.  This  deter- 
mination was  that  the  relative  proportion  of  the  $4,000,500  ad- 
vancement subject  to  the  tax  within  this  State  was  $901,578,  upon 
which  the  tax  was  paid.  This  was  apportioned  by  the  board 
among  the  several  tax  districts  within  this  State,  by  taking  into 
consideration  the  actual  value  of  the  property  within  that  district 
with  the  assessed  value  as  made  by  the  local  assessors  as  the  pri- 
mary basis,  and  deducting  from  such  values  the  amount  of  prior 
mortgage  encumbrances.  This  mortgage  contains  the  usual  pre>- 
vision  covering  after-acquirenl  property,  anel  it  was  developed  at 
the  hearing  that  the  original  advancement  was  to  be  largely  em- 
ployed in  purchasing  additional  property  situated  in  the  states  of 
Newr  York  and  Pennsylvania. 

Since  the  payment  of  the  tax  upon  this  first  advancement,  fur- 
ther advancements  have  been  made  under  the  mortgage,  aggregat- 
ing $1,870,000  and  the  corporate  mortgagor  has  filed  the  state- 
ment prescribe*!  by  section  296  of  the  Tax  Law  (now  section  259 
of  the  Consolidated  Tax  Law)  and  paid  the  tax  upon  this  subse- 
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quent  advancement  upon  the  same  basis  as  was  established  in 
the  original  determination  by  your  board.  This  taxation  was  re- 
ported  to  your  board  for  apportionment,  and  you  now  ask  me 
several  questions  regarding  the  proper  method1  of  computing  these 
taxes  and  apportioning  them  between  the  several  tax  districts. 

It  seems  to  me  that  all  your  questions  resolve  themselves  into 
two  fundamental  inquiries,  which   are  as   follows: 

First. —  Where  a  mortgage  covers  after-acquired  property 
and  property  situated  in  different  tax  districts  and  partly 
without  this  state,  does  the  determination  made  by  your 
Board  as  to  the  proper  ratio  of  apportionment  between  prop- 
erty within  and  without  this  state  and  between  property 
in  different  tax  districts  upon  the  first  advancement  made 
under  the  mortgage,  apply  to  all  subsequent  advancements 
irrespective  of  whether  the  proportionate  values  within  this 
state  and  within  the  several  tax  districts  has  been  changed 
by  the  subsequent  acquisition  of  property  ?  In  other  words, 
is  the  apportionment  between  property  within  and  without 
the  state,  and  between  property  in  separate  tax  districts,  to  be 
made  anew  at  the  time  of  each  separate  advancement,  or  is 
the  determination  first  made  to  be  conclusive  as  to  all  sub- 
sequent advancements  ? 

Second. —  Assuming  tha^t  a  new  determination  can  be 
made  at  the  time  of  each  subsequent  advancement,  is  that 
determination  to  be  limited  to  apportioning  that  advancement 
alone,  or  is  it  to  apportion  that  advance  as  a  part  of  the  entire 
amount  loaned  under  the  mortgage  so  that,  as  nearly  as  pos- 
sible, the  aggregate  tax  paid  and  apportioned  shall  represent 
the  amounts  which  should  be  paid  and  apportioned  if  the 
advancements  were  all  made  at  the  time  of  the  last  advance  ? 

Before  discussing  these  questions,  I  will  take  two  or  three  con- 
crete illustrations  to  make  more  clear  the  propositions  which  are 
involved.  Suppose  at  the  time  of  the  first  advancement  of  one 
thousand  dollars  under  a  mortgage,  90  per  cent,  of  the  prop- 
erty covered  by  the  mortgage  is  situated  in  the  state  of  Pennsyl- 
vania, and  10  per  cent,  in  this  State.     It  would  follow  from  this 
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that  10  per  cent,  of  the  one  thousand  dollars,  or  one  hundred  dol- 
lars, would  be  taxed  within  this  state.  Now  assume  that  at  the 
time  of  the  second  advancement  of  one  thousand  dollars,  the  com- 
pany has  acquired  additional  property  within  this  state  so  that 
50  per  cent,  of  its  entire  property  is  located  within  and  50  per 
cent,  without  the  State.  The  first  question  is  whether  the  tax 
on  this  second  advancement  of  one  thousand  dollars  is  to  be  appor- 
tioned at  the  rate  of  10  per  cent,  under  the  original  determination, 
or  whether  a  new  apportionment  is  to  be  made,  taking  into 
account  this  after-acquired  property. 

The  second  question  is  whether,  assuming  that  after-acquired 
property  is  to  be  taken  into  consideration  and  a  new  apportion- 
ment made,  the  tax  to  be  levied  on  50  per  cent,  of  $1,000  ($500), 
or  on  such  a  proportion  of  $1,000  as  will  give  this  State  a  tax  on 
50  per  cent,  of  the  aggregate  advancements  under  the  mortgage. 

If  the  latter  course  is  pursued,  it  would  follow  that  50  per  cent, 
of  $2,000,  or  $1,000,  should  be  taxed  in  the  aggregate.  The  tax 
having  already  been  paid  on  $100  of  the  original  advancement, 
would  have  to  be  imposed  on  $900  of  the  second  advancement  in 
order  to  accomplish  this  result. 

These  illustrations,  of  course,  would  be  reversed  if  the  after- 
acquired  property  were  more  without  th§  State  than  within,  so 
that  the  proportion  to  be  taxed  should  be  less  at  the  time  of  the 
second  advancement.  They  also  apply  equally  to  apportionments 
between  different  tax  districts  and  to  apportionments  between 
property  within  and  without  this  State. 

The  section  of  the  statute  defining  the  duties  and  powers  of 
your  board  in  reference  to  these  apportionments  is  section  260  of 
the  Consolidated  Tax  Law.  This  does  not  provide  in  terms  the 
method  of  the  apportionment.     It  provides  in  part  as  follows: 

"  When  the  real  property  covered  by  a  mortgage  is  assessed 
in  more  than  one  county,  it  shall  be  the  duty  of  the  State 
Board  of  Tax  Commissioners  to  ascertain  the  assessed  value 
of  the  property  in  each  county  and  to  apportion  the  amount 
upon  which  the  tax  shall  be  paid  to  the  recording  officer  in 
each  of  the  said  counties  upon  the  basis  of  the  relative  assess- 
ments.    *     *     *     When  the  real    property    covered    by  a 
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mortgage  is  located  partly  within  the  State  and  partly  with- 
out the  State  it  shall  be  the  duty  of  the  State  Board  of  Tax 
Commissioners  to  determine  what  proportion  shall  be  taxa- 
ble under  this  article  by  determining  the  relative  value  of  the 
mortgaged  property  within  the  State  as  compared  to  the  total 
value  of  the  entire  mortgaged  property,  taking  into  consider- 
ation in  so  doing  the  amount  of  all  prior  incumbrances  upon 
such  property  or  any  portion  thereof     *     *     *  ." 

It  is  then  provided  that  if  a  mortgage  covering  property  partly 
within  and  partly  without  the  State  is  presented  for  record  before 
such  determination  has  been  made  by  the  board,  a  statement  may 
be  presented  to  the  recording  officer,  verified  by  the  mortgagor, 
specifying  the  values  of  the  property  within  and  without  the 
State;  and  the  statute  then  proceeds: 

"  The  tax  payable  under  this  article  before  the  determina- 
tion by  the  state  board  of  tax  commisioners,  shall  be  com- 
puted upon  such  proportion  of  the  principal  indebtedness 
secured  by  the  mortgage  or  of  the  sum  advanced  thereon  as 
the  case  may  be  as  the  value  of  the  mortgaged  property 
within  the  state  shall  bear  to  the  total  value  of  the  entire 
mortgaged  property  as  set  forth  in  such  statement.  The 
state  board  of  tax  commissioners  shall  on  receipt  of  the  state- 
ment filed  with  the  board  by  the  recording  officer,  and  on  not 
less  than  ten  days'  notice,  served  personally  or  by  mail  upon 
the  person  making  such  statement,  the  mortgagee  and  upon 
the  comptroller,  proceed  to  determine  what  proportion  of  the 
principal  indebtedness  secured  by  the  mortgage  shall  be 
used  as  the  measure  of  taxation  within  the  state  under  the 
provisions  of  this  article.  *  *  *  They  may  also  deter- 
mine at  the  same  time  the  proportion  of  the  tax  which  shall 
be  paid  by  the  recording  officer  who  has  received  the  same  to 
the  several  county  treasurers  of  the  respective  counties  in  the 
state,  in  which  parts  of  the  mortgaged  property  are  situated, 
and  also  the  proportion  of  the  tax  to  be  distributed  under  the 
provisions  of  this  article  to  be  credited  to  each  town  or  city 
within  a  county." 
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You  will  observe  that  this  statute  does  not  specifically  pre- 
scribe the  manner  in  which  such  apportionment  is  to  be  made  on 
subsequent  advancements.  The  tax  on  such  advancements  is  pro- 
vided for  by  section  259  of  the  Consolidated  Tax  Law  which  sim- 
ply states  that  upon  such  additional  advancements  "  the  tax  on 
such  amount  shall  become  due  and  payable  at  the  time  of  filing  " 
the  statement  of  such  advancements  as  therein  provided.  It 
would,  therefore,  seem  that  the  precise  method  of  apportioning  the 
taxes  upon  such  subsequent  advancements  between  tax  districts, 
and  determining  what  amount  of  the  advance  should  be  taxed  to 
this  State,  rests  largely  in  the  sound  discretion  of  your  board. 
An  examination  of  the  statute  as  a  whole,  however,  seems  to  dis- 
close that  it  is  the  intent  of  the  law  that  this  apportionment  shall 
be  in  all  cases  upon  an  equitable  basis.  Bearing  this  in  mind  and 
analyzing  all  the  different  methods  by  which  this  apportionment 
could  be  made,  it  would  seem  clear  that  the  original  determination 
should  not  fairly  be  held  conclusive  upon  your  board  in  appor- 
tioning the  tax  upon  subsequent  advancements.  It  might  well  be 
that  the  original  advancement  was  made  in  a  very  small  amount 
when  only  a  small  part  of  the  property  to  be  acquired  within  this 
State  actually  belonged  to  the  corporation.  It  would  seem,  therefore, 
that  under  such  circumstances  the  determination  then  made  could 
have  no  possible  bearing  on  the  proportion  of  tax  which  should  be 
paid  at  a  subsequent  time  when  almost  all  the  property  of  the  cor- 
poration might  be  within  this  State  and  under  the  provisions  of 
the  mortgage.  Likewise,  if  a  corporation  operating  largely  with- 
out the  State  should  pay  the  tax  under  a  small  advancement  on  its 
mortgage  before  it  had  actually  acquired  much  property  without 
the  State,  it  would  seem  to  be  inequitable  to  tax  that  corporation 
for  subsequent  advancements  on  the  old  basis. 

It,  therefore,  is  clear  to  my  mind  that  the  first  question  must  be 
answered  in  the  negative,  and  that  the  determination  made  by 
your  board  as  to  the  proper  proportion  of  taxes  to  be  paid  on  the 
first  advancement  of  such  a  trust  mortgage  is  not  conclusive  as  to 
the  proper  apportionment  of  taxes  under  subsequent  advance- 
ments. 

The  same  equitable  considerations  apply  with  almost  equal 
force  to  the  second  question.     If  at  the  time  the  second  advance- 
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ment  is  made,  the  mortgage  as  a  whole  is  a  lien  on  a  much  larger 
proportion  of  property  within  this  State  than  without  it,  it  would 
seem  fair  that  the  total  tax  paid  under  the  mortgage  should  corre- 
spond with  the  total  amount  of  property  within  this  State  so  sub- 
ject. It  is  not  as  if  the  subsequent  advancement  alone  were  a  lien 
upon  the  after-acquired  property.  By  the  very  terms  of  the  mort- 
gage, all  property,  whenever  acquired,  is  subject  to  the  entire  in- 
debtedness. It  is  true  that  there  is  no  provision  by  which,  if  at 
the  time  the  first  advancement  is  made  only  a  small  proportion  of 
the  property  is  within  the  State,  the  tax  can  be  increased  upon 
the  subsequent  acquiring  of  other  property  within  the  State  which 
is  subject  to  the  mortgage.  It  is,  therefore,  possible  for  a  corpo- 
ration by  acquiring  large  properties  here  after  the  first  advance- 
ment, to  have  a  mortgage  largely  secured  by  property  within  this 
State  upon  which  it  has  paid  a  very  small  tax.  When,  however, 
that  corporation  seeks  to  make  a  new  advancement  and  your  board 
is  given  the  duty,  under  the  statute,  of  apportioning  that  advance- 
ment equitably,  it  does  not  seem  that  the  corporation  can  complain 
if  you  take  enough  of  the  advancement  for  taxation  to  make  the 
entire  tax  paid  under  the  mortgage  correspond  to  the  proportionate 
security  which  is  back  of  the  aggregate  advancements  and  within 
this  State. 

These  same  considerations  apply  with  equal  force  where  the  cir- 
cumstances are  reversed,  and  there  the  same  equitable  considera- 
tion would  prevent  you  from  taking  a  larger  part  of  the  second 
advancement  for  taxation  than  would  make  the  total  tax  equiva- 
lent to  what  it  would  be  if  the  entire  amount  secured  by  the  mort- 
gage had  been  advanced  at  that  time. 

I  trust  that  the  answers  to  these  two  questions  will  enable  you 
to  determine  all  of  the  propositions  which  you  submitted  to  me 
in  your  communication. 

Very  respectfully  yours, 

EDWARD  R  O'MALLEY, 

Attorney-General. 
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Mortgage  Tax  Law. 
Apportionment  of  tax  in  tax  districts  through  which  leased  lines 
operated  by  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  extend.     Value  as  to  "tangible  property"  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  16,  1909. 

To  the  Honorable,  the  State  Board  of  Tax  Commissioners,  Al- 
bany, N.  Y.: 

Gentlemen. — I  have  your  letter  of  the  19th  ultimo  in  which  you 
ask  my  opinion  as  to  the  proper  method  of  apportioning  the  mort- 
gage tax  paid  under  the  New  York  Central  &  Hudson  River  Rail- 
road Company  mortgage  upon  an  issue  of  bonds  of  four  million 
dollars  which  is  about  to  be  made. 

I  note  that  you  have  been  officially  advised  that  the  company 
waives  its  right  to  the  exemption  allowed  by  the  Tax  Law  upon  a 
portion  of  this  tax,  from  the  fact  that  some  of  the  property  covered 
by  the  mortgage  is  situated  outside  this  state.  The  only  ques- 
tion presented,  therefore,  is  the  proper  method  of  apportioning 
this  tax  of  twenty  thousand  dollars  between  the  various  tax  dis- 
tricts entitled  thereto. 

The  precise  question  upon  which  you  desire  my  opinion  is 
whether  tax  districts  in  which  leased  lines  operated  by  the  New 
York  Central  &  Hudson  River  Railroad  Company  and  embraced 
within  this  mortgage  are  located,  are  entitled  to  share  in  this  tax; 
and  if  so,  whether  the  value  of  the  leasehold  interest  or  the  value 
of  the  actual  tangible  property  represented  by  the  leasehold  shall 
be  taken  by  you  to  furnish  the  basis  for  this  apportionment. 

I  have  given  this  matter  very  careful  attention  and  in  my 
opinion,  the  tax  districts  through  which  leased  lines  covered  by  the 
mortgage  extend,  are  entitled  to  share  in  the  mortgage  tax,  and 
the  value  of  these  leases  rather  than  the  value  of  the  tangible 
property  is  the  proper  basis  upon  which  this  apportionment  should 
be  made. 

18 
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The  statute  (Consolidated  Tax  Law,  §  260)  provides  in  part  as 
follows : 

"  When  the  real  property  covered  by  a  mortgage  is  assessed 
in  more  than  one  county  it  shall  be  the  duty  of  the  state 
board  of  tax  commissioners  to  ascertain  the  assessed  value  of 
the  property  in  each  county  and  to  apportion  the  amount 
upon  which  the  tax  shall  be  paid  to  the  recording  officer  in 
each  of  the  said  counties  upon  the  basis  of  the  relative  assess- 
ments.  •*  *  *  They  may  also  determine  at  the  same  time 
the  proportion  of  the  tax  which  shall  be  paid  by  the  record- 
ing officer  who  has  received  the  same  to  the  several  county 
treasurers  of  the  respective  counties  in  the  state,  in  which 
parts  of  the  mortgaged  property  are  situated,  and  also  the 
proportion  of  the  tax  to  be  distributed  under  the  provisions 
of  this  article  to  be  credited  to  each  town  or  city  within  a 
county  *  *  *  whenever  the  tax  upon  a  mortgage  secured 
by  real  property  assessed  in  two  or  more  counties  shall  have 
been  paid,  as  provided  by  this  article,  it  shall  also  be  the  duty 
of  the  state  board  of  tax  commissioners  to  equitably  appor- 
tion between  the  respective  counties  the  amount  upon  which 
such  tax  is  to  be  computed  and  to  file  the  certificate  of  their 
determination  with  the  recording  officer,     *     *     *  ." 

You  will  observe  that  the  power  of  apportionment  is  given  only 
where  real  property  covered  by  a  mortgage  is  assessed  in  more 
than  one  county.  It  might  be  argued  from  this  that  where  a 
leasehold  is  the  only  property  in  the  county  covered  by  the  mort- 
gage, there  is  no  real  property  under  that  mortgage  within  that 
county.  I  do  not  believe,  however,  that  this  argument  should  pre- 
vail. In  the  first  place,  the  leasehold  interests,  as  you  point  out 
in  your  letter,  are  scarcely  distinguishable  in  value  from  interests 
in  fee  since  they  are  either  for  the  corporate  existence  of  the 
lessor  company  or  for  a  very  long  period  of  years.  They  do, 
therefore,  in  fact,  serve  as  security  for  the  mortgage  in  virtually 
the  same  degree  as  would  an  interest  in  fee.  The  rent  which  is 
reserved  may,  in  my  opinion,  be  properly  regarded  in  the  same 
light  as  the  purchase  money  which  is  paid  for  an  interest  in  fee. 
In  the  second  place,  I  do  not  believe  that  the  statute  contemplates 
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such  a  narrow  construction.  The  expressions  used  are  "  real  prop- 
erty covered  by  a  mortgage"  and  "the  tax  upon  a  mortgage  secured 
by  real  property  assessed  in  two  or  more  counties."  It  is  my 
opinion  that  the  statute,  in  using  these  expressions,  means  any 
interest  in  real  property  —  not  merely  an  ownership  in  fee  —  and 
that  therefore  a  leasehold  iiiterest  such  as  you  describe,  which  is 
in  fact  an  interest  in  real  property,  is  sufficient  to  entitle  the 
county  in  which  it  is  situated  to  share  in  the  mortgage  tax. 

People  ex  rel.  Elias  Co.  v.  Cross,  53  Misc.  363,  120  A.  D. 
47,  100  N\  Y.  565. 

Jn  reference  to  the  proper  basis  upon  which  this  apportionment 
should  be  made,  the  statute  seems  to  prescribe  that  this  shall  be 
upon  the  basis  of  the  relative  assessments  in  the  different  counties. 
This  being  so,  it  is  my  opinion  that  the  proper  basis  for  such  ap- 
portionment is  the  assessed  valuation  of  the  tangible  property,  in- 
cluding real  estate.  This,  as  already  pointed  out,  is  practically 
the  same  as  the  value  of  the  leasehold  if  the  rental  reserve  under 
the  lease  is  regarded  as  similar  to  the  purchase  price  paid  for  a 
conveyance  in  fee. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  (Cons.).  —  Section  9. 

Assessment  power  plant  and  dam  of  the  West  Virginia  Pulp  and 
Paper  Company  in  towns  of  Schaghticoke  and  Stillwater. 

STATE  OF  NEW  YORK, 

Attorney-Generai/s  Office, 

Albany,  June  30,  1909. 

To    the    Honorable,    the    State    Board    of    Tax    Commissioners, 
Albany,  N.  Y.: 

Gentlemen. — Tn  answer  to  your  communication  of  this  date, 
with  reference  to  the  assessment  of  the  real  property  of  the  West 
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Virginia  Pulp  and  Paper  Company,  I  desire  to  say  that,  from  the 
facts  presented,  it  appears  that  the  West  Virginia  Pulp  and  Paper 
Company  is  a  corporation  having  its  buildings  and  principal  place . 
of  business  in  the  town  of  Stillwater,  N".  Y. ;  that  it  has  heretofore 
constructed  a  dam  extending  across  the  Hudson  river,  with  a 
landing  and  appurtenances  in  the  town  of  Schaghticoke,  Rens- 
selaer county,  and  it  is  claimed  on  the  part  of  the  assessors  of  the 
town  of  Stillwater  that  the  dam  and  appurtenances  should  be 
assessed  in  that  town  or  tax  district. 

It  seems  to  be  conceded  that  the  property  in  question  is  real 
estate,  and  the  law  covering  the  place  of  assessment  of  real  prop- 
erty is  applicable  to  this  question. 

Section  9,  chapter  62,  of  the  Consolidated  Laws,  known  as 
the  Tax  Law,  provides  that  real  property  owned  by  a  resident  of 
a  tax  district  should  be  assessed  in  that  district. 

Section  10  provides  that,  if  a  farm  or  lot  is  divided  by  the  line 
between  two  or  more  tax  districts,  it  shall  be  assessed  in  the  tax 
district  in  which  the  dwelling-house  or  other  principal  buildings 
are  located,  in  the  manner  provided  by  section  9. 

Section  11  provides  that  the  real  estate  of  all  incorporated  com- 
panies liable  to  taxation  shall  be  assessed  in  the  tax  district  in 
which  the  same  shall  lie,  in  the  same  manner  as  the  real  estate  of 
individuals. 

In  my  opinion  section  10  is  not  applicable  to  the  proposition  in 
question.  This  property  is  a  dam  and  appurtenances  across  pub- 
lic waters,  and  is  not  a  farm  or  lot  mentioned  in  said  section. 

I  am,  therefore,  of  opinion  that  the  proper  place  of  taxation 
of  said  dam  and  appurtenances  is  in  the  tax  district  where  the 
dam  is  actually  located,  and  that  the  portion  thereof  located  in 
the  town  of  Stillwater  should  be  assessed  in  that  town  and  the 
portion  thereof  in  the  town  of  Schaghticoke  should  be  assessed  in 
that  town  or  tax  district. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Tax  Law  —  Sections  9,  10  (Cons.). 
Assessment  farms  separated  by    town    line    of  Hopkinton    and 
Stockholm,  St.  Lawrence  county,  owner  not  occupying  either, 
should  be  in  the  respective  towns. 

(See  opinion  July  29,  1909.)   * 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  19,  1909. 

To  the  Honorable,  the  State  Board  of  Tax  Commissioners, 
Albany,  N:  Y.: 

Gentlemen. — In  reply  to  the  first  inquiry  stated  in  your  favor 
of  the  16th  inst.,  I  note  that  your  board  desires  my  opinion  in 
reference  to  the  proper  place  for  the  assessment  of  a  couple  of 
farms  owned  by  a  man  residing  in  the  town  of  Hopkinton,  St. 
Lawrence  county,  but  does  not  reside  upon  either  place;  and  it 
appears  from  the  communication  before  me  that  the  man  in  ques- 
tion (name  not  given)  owns  a  farm  in  the  town  of  Stockholm 
near  the  town  line  between  the  towns  of  Hopkinton  and  Stock- 
holm, upon  which  there  is  located  a  full  and  substantial  set  of  farm 
buildings;  that  he  recently  purchased  an  adjoining  farm  lying 
mostly  in  the  town  of  Hopkinton  and  upon  which  there  is  also  a 
full  set  of  farm  buildings  on  that  portion  lying  within  the  town 
of  Hopkinton ;  that  the  owner  is  and  has  been  for  several  years  a 
resident  and  voter  of  the  town  of  Hopkinton  but  does  not  reside 
upon  either  place;  that  the  two  farms  are  rented  upon  shares  to  a 
tenant  who  works  and  occupies  both  farms  as  one  but  lives  in  the 
house  on  the  Stockholm  farm;  that  the  house  on  the  Hopkinton 
farm  is  just  at  present  unoccupied. 

Section  10  of  the  Consolidated  Tax  Law  reads^  in  part  as 
follows : 

'  "  Taxation  of  real  property  divided  by  line  of  tax  district. 
If  a  farm  or  lot  is  divided  by  a  line  between  two  or  more 
tax  districts  it  shall  be  assessed  in  the  tax  district  in  which 
the  dwelling  house  or  other  principal  buildings  are  located, 
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in  the  manner  provided  by  section  nine  of  this  chapter,  the 
same  as  though  such  farm  or  lot  was  wholly  in  such  tax  dis- 
trict" &c. 

Section  9  reads  as  follows: 

"  Section  9.  Place  of  taxation  of  real  property. — When 
real  property  is  owned  by  a  resident  of  a  tax  district  in  which 
it  is  situated,  it  shall  be  assessed  to  him.  When  real  prop- 
erty is  owned  by  a  resident  outside  the  tax  district  where  it 
is  situated,  and  is  occupied,  and  the  occupant  is  a  resident 
of  the  tax  district,  it  shall  be  assessed  to  either  the  owner  or 
occupant.  If  the  occupant  resides  out  of  the  tax  district  or 
if  the  land  is  unoccupied,  it  shall  be  assessed  as  non-resident, 
as  hereinafter  provided  by  article  two.  Tn  all  cases  the 
assessment  shall  be  deemed  as  against  the  real  property  itself, 
and  the  property  itself  shall  be  holden  and  liable  to  sale  for 
any  tax  levied  upon  it.  (Thus  amended  by  L.  1902,  chap. 
171,  in  effect  April  4,  1902.) 

It  will  be  noted  that  section  10  states  u  If  a  farm  or  lot  is 
divided  by  a  line  between  two  or  more  tax  districts  "  and  the 
question  raised  by  this  proposition  is  u  Can  the  two  farms,  each 
having  its  own  set  of  farm  buildings,  be  called  a  farm  or  lot, 
simply  because  the  occupant  of  both  lives  in  the  house  on  one  of 
the  farms?"  I  think  not.  The  farms  have  always  been  used 
until  recently  as  separate  farms,  both  having  separate  farm  build- 
ings. The  owner  does  not  reside  upon  either.  The  farm  in  the 
Hopkinton  town,  under  the  authority  of  section  9,  should  be 
assessed  to  the  owner  in  the  town  of  Hopkinton,  as  he  resides 
in  that  town;  but  the  farm  in  Stockholm  can  be  assessed 
to  either  the  owner  or  the  occupant  and  should  be  assessed  in  the 
town  of  Stockholm.  In  no  event  could  the  farm  in  Hopkinton  be 
assessed  to  the  occupant,  because  the  owner  resides  in  the  tax  dis- 
trict in  which  it  is  located.  If  the  farm  in  Hopkinton  was  wild 
land,  or  if  cleared  or  partially  wild  and  partially  cleared  but  with- 
out any  building,  and  it  had  been  purchased  in  the  same  way  as  it 
was  purchased  and  annexed  to  the  farm  in  Stockholm,  worked  and 
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occupied  as  one  farm,  1  think  a  different  rule  would  prevail,  and 
it  would  all  be  assessable  in  the  town  of  Stockholm,  but  it  cannot 
be  said  that  these  two  farms  as  the}'  exist  to-day  comprise  one 
farm  or  lot.  Each  farm  has  a  dwelling-house  upon  it  and  neither 
can  claim  the  principal  buildings.  The  mere  fact  that  the  tenant 
who  works  both  farms  occupies  the  house  on  the  Stockholm  farm 
cannot  deprive  the  farm  in  llopkinton  of  its  separate  entity  as  a 
farm  or  change  its  situs  for  taxation  purposes,  and  I  am,  there- 
fore, of  the  opinion  that  the  farms  should  t>e  assessed  in  their 
respective  towns;  that  is  to  say,  the  farm  lying  wholly  in  the  town 
of  Stockholm  should  be  assessed  in  that  town  either  to  the  owner 
or  occupant,  and  the  farm  lying  partially  in  Stockholm  and  par- 
tially in  llopkinton  with  the  dwelling-house  and  other  buildings 
located  in  that  town  should  lx>  assessed  wholly  in  the  town  of  Hop- 
kinton  to  the  owner  thereof  as  he  is  a  resident  of  such  town. 

The  foregoing  conclusion  disposes  of  the  questions  involved  in 
your  second  inquiry,  except  that  as  Mr.  Yates,  the  owner  of  the 
two  farms,  does  not  reside  upon  either,  but  is  a  resident  of  the 
city  of  Buffalo,  the  farms  should  be  assessed  in  the  respective 
towns  of  East  Hamburg  and  Aurora,  to  either  the  owner  or  occu- 
pant as  the  assessors  may  see  fit.  In  this  case  the  farms  have 
been  kept  separate  until  the  recent  purchase  of  the  farm  in 
Aurora  by  Mr.  Yates.  Tlfrre  are  separate  farm  buildings  upon 
each,  which  are  occupied  by  employees  of  the  owner,  the  superin- 
tendent of  both  farms  occupying  the  house  in  East  Hamburg.  I 
do  not  think  a  farm  necessarily  loses  its  identity  as  a  separate 
farm  because  it  is  purchased  by  the  owner  of  an  adjoining  place 
and  worked  for  a  period  in  connection  with  another  farm.  As 
long  as  separate  farm  buildings  are  maintained  upon  it  and  it  is 
kept  separated  from  the  other  place  by  line  fences  as  it  was  used 
before  its  purchase  it  should  be  assessed  as  a  separate  farm  in  the 
town  in  which  the  dwelling-house  or  principal  buildings  are 
located,  but  if  the  house  is  torn  down  or  snffered  to  go  into  decay 
by  disuse  and  the  line  fences  are  obliterated  and  the  two  farms  are 
used  together  with  only  one  set  of  farm  buildings  kept  up,  it 
should   be   assessed   with   the   other   farm   to  which  it  has  been 
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attached  in  the  town  where  the  dwelling-house  is  located,  but  to 
hold  that  two  farms  with  separate  farm  buildings  becomes  "  a 
farm  or  lot  "  simply  because  it  is  owned  by  the  same  person,  would 
be  repugnant  to  the  apparent  intent  of  the  Legislature. 

Chamberlain  vs.  Sherman,  53  Misc.  474. 

Report  of  Attorney-General  Cunneen,  1903,  page  398. 

The  date  of  the  assessment  must  control  the  taxable  status  of. 
the  farms  for  a  year,  but  for  only  a  year,  and  if  the  conditions  of 
the  farms  in  the  future  should  change,  the  status  of  the  farms  for 
taxation  purposes  may  also  change. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Sections  9,  10  (Cons.)  — Assessments. 
Farm  situate  partly  in  town  of  Smyrna  and  town  of  Sherburne, 
•Chenango  County,  should  be  assessed  in   Smyrna.     The  con- 
struction of  a  railroad  through  farm  does  not  create  such  a  di- 
vision as  would  make  a  separate  assessment. 
(See  opinion  July  19,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  29,  1909. 

The  Honorable,  The  State  Board  of  Tax  Commissioners,  Albany, 
N.  Y.: 

Gentlemen. — In  reply  to  your  favor  of  July  23,  in  which  you 
ask  my  opinion  in  reference  to  the  assessment  of  the  farm  of  D.  L. 
Sweet  lying  partly  in  the  town  of  Smyrna,  Chenango  County, 
N".  Y.,  and  partly  in  the  town  of  Sherburne,  same  county,  the 
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whole  farm  containing  two  hundred  acres,  with  bat  one  set  of 
farm  buildings,  all  of  which  are  located  on  the  portion  of  the 
farm  lying  in  the  town  of  Smyrna,  and  the  owner  living  and  re- 
siding upon  the  farm,  I  beg  to  state  that  in  my  opinion  the  whole 
farm  is  assessable,  under  the  provisions  of  Sections  9  and  10  of 
the  Consolidated  Tax  Law,  in  the  town  of  Smyrna. 

It  appears  from  the  statement  sent  me  that  the  K  Y.,  O.  &  W. 
R.  R.  runs  through  the  farm  in  about  the  middle  thereof,  leaving 
one  hundred  acres  of  the  same  on  the  west  side*  of  the  railroad 
track  upon  which  the  buildings  are  located,  and  one  hundred  acres 
on  the  east  side  of  the  track,  without  any  buildings  thereon,  and 
of  this  one  hundred  acres  on  the  east  side,  about  fifty  acres  lie  in 
the  town  of  Smyrna  and  the  other  fifty  acres  in  the  town  of  Sher- 
burne. There  are  no  buildings  on  the  one  hundred  acres  on  the 
east  side  of  the  railroad.  It  is  conceded  that  Mr.  Sweet  has  a  way 
of  passage  over,  across  <or  under  the  railroad,  and  that  the  whole 
farm  is  used  and  worked  together  as  one  farm,  by  the  owner. 

I  do  not  think  that  the  construction  of  the  railroad  through  the 
farm  worked  a  division  or  separation  of  the  farm  into  two  farms, 
or  that  any  different  rule  could  be  adopted  with  reference  to  this 
farm  than  would  have  prevailed  if  the  railroad  had  not  been 
built.  To  hold  that  the  eonstruction  of  a  railroad  through  a  farm 
creates  such  a  division  thereof  as  would  necessitate  a  separate 
assessment  of  each  portion,  would  be  without  authority  or  prece- 
dent that  I  am  aware  of,  and  in  direct  opposition  to  the  prevail- 
ing practice  all  over  the  state,  so  far  as  I  am  informed,  of  assess- 
ing such  farms  in  one  parcel,  and  as  one  farm.  I  therefore  aelvise 
that  the  whole  farm  is  assessable  and  taxable  in  the  town  of 
Smyrna. 

Yours  truly, 

EDWARD  R  O'MALLEY, 

Attorney-General. 
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Tax  Law  —  Section  4,  Subd.  5  —  Exemptions. 

Payment  of  pension  money  received  by  daughter  of  soldier  in 
purchase  of  property,  does  not  exempt  such  property  from 
taxation. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  5,  1909. 

To  the  Honorable,  The  State  Board  of  Tax  Commissioners 
Albany,  N.  Y.: 

Gentlemen. — I  am  asked  for  an  opinion  by  George  E.  Curtis 
of  Atwater,  N.  Y.,  under  date  of  August  2,  1909,  as  to  the 
exemption  of  certain  property,  and  inasmuch  as  one  member  of 
your  Commission  has  discussed  the  matter  with  me,  I  am  address- 
ing the  comunication  to  you. 

I  am  informed  that  a  daughter  of  a  soldier  received  a  pension 
from  the  Government  until  she  was  sixteen  years  of  age,  and  in- 
vested the  same  in  real  property  which  she  owns  and  occupies, 
and  the  query  is  "  is  she  entitled  to  exemption  to  the  amount  of 
pension  money  used  in  the  purchase  thereof  ? " 

I  cannot  construe  section  4,  subdivision  5  of  the  Tax  Law  as 
applying  to  property  purchased  by  a  daughter  with  pension  money. 
The  language  of  the  statute  is  "  owned  and  occupied  by  the  pen- 
sioner, or  by  his  wife  or  widow."  I  think  it  is  very  clear  that  it 
was  the  intention  of  the  Legislature  to  limit  the  exemption  to  an 
old  soldier,  sailor  or  marine,  and  to  his  wife  or  widow,  and  if  it 
had  been  the  intention  to  extend  the  exemption  to  all  persons  who 
may  have  received  a  pension  from  the  Government,  there  would 
have  been  some  words  to  indicate  it.  My  predecessor  has  written 
an  opinion  upon  this  subject,  in  which  he  arrived  at  the  conclusion 
that  property  so  purchased  was  not  exempt,  and  I  think  he  was 
right. 

The  rule  is  well  settled  that  "  Taxation  is  the  rule  with  every 
presumption  to  support  it,  while  exemption  is  an  exception  with 
every  presumption  against  it." 

People  ex  rel.  Metropolitan  St.  Ry.  v.  Tax  Commissioners, 
174  N.  Y.,  417. 
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"All  property,  by  the  tax  law  of  this  State,  is  made  liable  to 
taxation ;  except  so  far  as  it  is  expressly  exempted  by  law.  That 
is  the  general  rule,  and  in  order  that  any  property  shall  be  taken 
out  of  its  operation,  the  legislative  enactment  depended  upon  for 
exemption  must  be  in  unmistakable  terms.  Xo  person  or  prop- 
erty is  impliedly  exempt  from  taxation,  and  it  is  the  rule  that 
where  exemption  is  claimed  the  statute  is  to  be  strictly  construed 
against  the  claimant/' 

People  ex  rel.  Xewburgh  Savings  Bank  v.  Peck,  157  N. 
Y.  54. 

Applying  these  rules  of  construction  to  the  question  at  issue,  it 
clearly  disposes  of  any  claim  that  property  purchased  with  the 
pension  of  a  minor  child  is  exempt,  for  no  such  construction  can 
be  evolved  from  the  language  of  the  statute,  and  instead  of  the  ex- 
emption being  provided  in  unmistakable  terms,  it  can  only  be 
found  therein  by  a  strained  and  unnatural  implication. 

I  must  therefore  advise  that  the  property  referred  to  is  not 
exempt  from  taxation. 

Yours  truly, 

EDWARD  R.O'M ALLEY, 

Attorney-General. 


Tax  Law  —  Sections  265,  260  (Cons.)  — Mortgage  tax. 

Enforcement  of  interest  penalty  by  recording  officers.  Where 
tax  without  accrued  interest  is  paid  before  action  has  been 
begun,  recording  officers  may  not  refuse  to  accept  such  pay- 
ment. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  26,  1909. 

To  the  Honorable,  the  State  Board  of  Tax  Commissioners: 

Gentlemen. — Replying  to  your  letter  of  the  29th  ultimo,  in 
which  you  request  my  opinion  as  to  the  right  of  a  recording  officer 
to  demand   payment  of  accrued  interest  before  receiving  mort- 
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gage  taxes  which  were  not  paid  at  the  time  due,  I  beg  to  advise 
that  I  have  carefully  examined  the  law  and  can  find  nothing 
which  would  justify  the  demand  for  any  interest,  except  where  an 
action  has  been  started  by  the  iVttorney-General,  as  provided  in 
section  266  of  chapter  412,  Laws  1909.  The  only  provisions  in 
the  statute  with  reference  to  interest,  which  I  have  been  able  to 
find,  are  contained  in  sections  265  and  266. 

Section  265  provides  that  the  tax  shall  be  a  lien  upon  the  mort- 
gage and  the  debt  secured  thereby  and  that  upon  the  sale  of  the 
whole  or  any  part  thereof,  it  shall  carry  with  it  and  transfer  to 
the  purchaser  all  the  rights  of  the  mortgagee,  or  his  assignee,  to 
the  mortgage  and  debt  "  to  the  extent  of  such  lien  together  with 
interest  and  costs." 

In  section  266  it  is  provided  that  in  case  the  tax  is  not  paid,  the 
State  Board  of  Tax  Commissioners  may  call  upon  the  Attorney- 
General  to  institute  an  action  for  its  recovery.  A  number  of  dif- 
ferent methods  of  proceeding  are  provided  and  it  is  then  stated: 

"  Where,  in  any  action,  a  recovery  is  had  there  shall  be 
added  to  the  amount  of  such  tax  and  included  in  the  judg- 
ment, interest  at  the  rate  of  one  per  centum  per  month  on  the 
amount  of  such  tax,  to  be  computed  from  the  date  on  which 
such  tax  became  due  and  payable,  except  that  in  the  case  of 
taxable  mortgages  heretofore  recorded  and  upon  which  the 
tax  imposed  by  this  article  has  not  been  paid,  and  where,  in 
such  case,  no  penalty  is  prescribed  by  law  for  the  non-pay- 
ment of  such  tax,  interest  shall  be  added  at  the  rate  of  six  per 
centum  per  annum." 

These  two  sections  are  the  only  ones  which  I  have  been  able  to 
find  bearing  upon  the  question  of  interest  upon  this  tax  and  it  is 
apparent  that  they  are  both  limited  to  actions  either  for  the  fore- 
closure of  the  lien  or  for  the  direct  collection  of  the  tax  itself. 

It  is,  therefore,  my  opinion  that  there  is  no   authority  con- 
ferred by  the  statute  upon  a  recording  officer  to  refuse  to  accept 
payment  of  the  tax  without  accrued  interest  if  the  same  is  ten- 
dered before  an  action  has  been  started. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Mortgage  Tax  Law  —  Section  253. 
Tax  upon  mortgages  covering  property  in  different  counties,  only 
applies  to  such  mortgages  as  are  recorded  on  or  subsequent 
to  July  1,  1906,  even  though  offered  for  recording  in  other 
counties. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  31,  1909. 

To    the    Honorable,    the   State    Board   of    Tax    Commissioners, 
Albany,  N.  Y.: 

Gentlemen. — I  acknowledge  your  letter  of  the  2d  inst.,  asking 
my  opinion  upon  the  taxability  of  a  mortgage  covering  property 
in  three  counties  within  this  State,  which  was  executed  in  1893 
and  recorded  in  one  of  the  counties  in  that  year  and  is  now  offered 
for  record  in  the  other  two  counties. 

The  question  presented  is  whether  the  fact  that  the  mortgage 
was  recorded  prior  to  the  enactment  of  the  Mortgage  Tax  Law,  in 
one  of  the  counties,  relieves  it  from  liability  for  tax  upon  being 
recorded  in  either  one  of  the  other  counties  subsequent  to  the  en- 
actment of  this  law. 

Section  253,  which  is  the  section  imposing  mortgage  tax,  reads 
in  part  as  follows : 

"  Section  253.  Recording  tax.  A  tax  of  fifty  cents  for 
each  one  hundred  dollars  and"  each  remaining  major  fraction 
thereof  of  principal  debt  or  obligation  which  is,  or  under  any 
contingency  may  be  secured  at  the  date  of  the  execution 
thereof  or  at  any  time  thereafter  by  mortgage  on  real  prop- 
erty situated  within  the  state  recorded  on  or  after  the  first 
day  of  July,  nineteen  hundred  and  six,  is  hereby  imposed  on 
each  such  mortgage,  and  shall  be  collected  and  paid  as  pro- 
vided in  this  article." 

A  literal  construction  of  the  above  language  would  make  the 
mortgage  in  the  case  proposed  by  you  taxable  because  it  is  recorded 
after  July  1,  1906,  although  it  may  likewise  have  been  recorded 
prior  to  that  date.     An  examination  of  the  entire  statute,  how- 
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ever,  discloses  such  a  clear  intent  on  the  part  of  the  Legislature  to 
make  its  application  prospective  rather  than  retroactive,  that  it  is 
my  opinion  it  was  not  intended  to  impose  a  tax  upon  a  mortgage 
recorded  prior  to  July  1,  1906,  if  subsequently  again  recorded. 
In  section  254,  for  instance,  it  is  provided  that  the  owner  of  a 
mortgage  recorded  prior  to  this  date  may,  at  his  option,  file  a 
statement  with  the  recording  officer  of  the  county  in  which  the 
real  property  or  any  part  thereof  covered  by  the  mortgage  is  sit- 
uated, specifying  the  amount  still  unpaid  and  electing  that  it- 
shall  become  subject  to  the  tax.     It  is  further  provided: 

"  Whenever  any  unrecorded  mortgage  has  been  executed 
and  delivered  prior  to  July  first,  nineteen  hundred  and  six, 
the  owner  thereof  may  record  the  same  upon  filing  with  the 
recording  officer  a  similar  statement  and  paying  the  tax  as 
herein  prescribed.  A  tax  shall  thereupon  be  computed, 
levied  and  collected  upon  the  amount  of  the  principal  debt 
or  obligation  unpaid  at  the  time  of  the  filing  of  such  state- 
ment, or  of  the  recording  of  such  mortgage  and  filing  of  such 
statement." 

There  is,  therefore,  a  specific  provision  imposing  a  tax  upon  a 
mortgage  executed  prior  to  July  1,  1906,  and  unrecorded,  which 
is  offered  for  record  subsequent  to  that  date. 

By  section  259  it  is  provided  that  an  additional  tax  for  further 
advances  under  trust  mortgages  shall  be  paid  to  the  recording 
officer  where  the  mortgage  has  been  or  is  first  recorded,  and  this 
same  provision  was  contained  in  the  original  mortgage  tax  law  in 
regard  to  the  payment  of  the  tax  in  all  cases. 

These  and  many  other  sections  of  the  statute  which  might.be 
cited,  seem  to  disclose  a  Legislative  intent  that  the  tax  imposed 
by  section  253  is  imposed  upon  mortgages  recorded  for  the  first 
time  on  or  after  July  1,  1906,  or  which  on  or  after  that  date 
become  recorded  instruments. 

The  question  is  by  no  means  free  from  doubt,  and  yet  equitable 
considerations  would  seem  to  support  the  view  herein  expressed. 
Suppose,  for  instance,  that  a  mortgage  for  a  large  amount,  cover- 
ing  after-acquired    property,    is    executed    and    recorded    in   one 
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county  prior  to  the  enactment  of  this  law.  Subsequent  to  that 
date,  property  in  another  county  is  brought  under  the  mortgage. 
If  the  view  which  I  have  expressed  be  not  adopted,  the  mortgage 
cannot  be  recorded  in  this  second  county  without  subjecting  it  to 
taxation  to  the  full  amount  of  indebtedness,  however  insignificant 
the  value  of  the  property  in  the  second  county  may  be. 

It  is,  therefore,  my  opinion  that  the  Mortgage  Tax  Law  imposes 
a  tax  only  upon  such  mortgages  as  are  first  recorded  on  or  subse- 
quent to  July  1,  1906,  and  does  not  apply  to  mortgages  recorded 
prior  to  that  date  even  though  they  may  be  subsequently  re-re- 
corded. 

Very  spectf  ully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law.--  Sections  251,  253,  260.  —  Mortgage  Tax. 

Exemption  from  local   tax  of  bonds  secured  by  mortgage  prop- 
erty partly  within  and  partly  without  the  State. 

STATE  OF  NEW  YORK, 

Attorney  General's  Office, 

Albany,  September  9,  1901). 

To  the  Honorable,  The  State  Board  of  Tax  Commissioners, 
Albany,  N.  Y.: 

Gentlemen. — In  reply  to  your  favor  of  the  first  inst.  request- 
ing my  opinion  as  to  whether  bonds  secured  by  mortgages  cover- 
ing property  partly  within  and  partly  without  the  state  are  en- 
titled to  total  exemption  from  local  taxation  under  the  provisions 
of  section  251  of  the  Tax  Law,  permit  me  to  say: 

Section  251  provides: 

"AH  mortgages  of  real  property  situated  within  the  state 
which  are  taxed  bv  this  article  and  the  dtbts  and  the  obli- 
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gaiions  which  they  secure,  together  with  the  paper  writings 
evidencing  the  same,  shall  be  exempt  from  other  taxation  by 
the  state,  counties,  cities,  towns,  villages,  school  districts  and 
other  local  subdivisions  of  the  state." 

with  certain  exceptions  thereinafter  specified.  This  section  is  a 
part  of  article  11  of  the  Tax  Law,  which  article  provides  a  record- 
ing tax  on  mortgages.  Article  11  contains  fifteen  sections 
(250-264)  which  taken  together  provide  a  new  method  of  taxa- 
tion for  a  class  of  property  previously  taxable  in  the  same  manner 
as  other  personal  property.  Section  253  of  the  article  provides 
for  the  imposition  of  this  recording  tax. 
It  reads  in  part: 

"A  tax  of  fifty  cents  for  each  one  hundred  dollars  and  each 
remainder  major  fraction  thereof  of  principal  debt  or  obliga- 
tion which  is,  or  under  any  contingency  may  be,  secured  at 
the  date  of  the  execution  thereof  or  at  any  time  thereafter 
by  mortgage  on  real  property  situated  within  the  state, 
*  *  *  is  hereby  imposed  on  each  such  mortgage  and  shall 
be  collected  and  paid  as  provided  in  this  article." 

Tt  will  be  noticed  that  section  251  which  exempts  from  general 
taxation  and  section  253  which  provides  the  recording  tax,  each 
refers  to  mortgages  on  "  real  property  situated  within  the  state." 
In  stating  what  shall  be  exempted  from  other  taxation  and  what 
shall  be  taxed  under  this  article  the  descriptive  language  employed 
is  identical,  each  specifying  mortgages  on  "  real  property  situated 
within  this  state."  This  I  think  shows  clearly  an  intent  to  im- 
pose the  tax  provided  in  such  article  upon  all  the  property  therein 
exempted  from  other  taxation.  Previous  to  the  passage  of  this 
act  a  mortgage  covering  property  partly  within  and  partly  without 
the  state,  if  owned  here,  was  taxabl  ein  full  as  personal  property. 

The  tax  rate  levied  under  article  11  is  fixed  at  fifty  cents  for 
each  hundred  dollars  and  major  fraction  thereof  of  the  mortgage 
and  the  section  imposing  the  tax  provides  that  such  tax  at  that  rate 
is  imposed  on  mortgages  "on  real  property  situated  within  this 
state." 
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Section  260  of  the  act  contains  a  provision  relative  to  mortgages 
of  property  situated  partly  within  and  partly  without  the  state. 
This  provision  reads  as  follows: 

"  When  the  real  property  covered  by  a  mortgage  is  located 
partly  within  and  partly  without  the  state  it  shall  be  the  duty 
of  the  State  Board  of  Tax  Commissioners  to  determine  wha: 
proportion  shall  be  taxable  under  this  article  by  determining 
the  relative  value  of  the  mortgaged  property  within  the  state 
as  compared  to  the  total  value  of  the  entire  mortgaged 
property,     *     *     * " 

This  section  provides  that  only  a  "  proportion  shall  be  taxable 
under  this  article,"  of  a  mortgage  on  property  partly  within  and 
partly  without  the  State.  The  "  proportion  taxable  under  this 
article"  is  taxed  at  tharate  fixed  in  section  253. 

It  seems  to  me  that  as  there  is  a  proportion  or  part  of  such  a 
mortgage  not  taxable  under  this  article  and  to  which  this  change 
in  method  of  taxation  does  not  apply,  such  proportion  of  the  mort- 
gage is  left  in  the  same  situation  as  before  the  passage  of  the  re- 
cording tax  act.  Exemption  statutes  are  to  be  strictly  construed. 
To  give  the  exemption  section  of  this  act  greater  latitude  than  is 
given  the  section  imposing  the  new  tax  in  view  of  the  fact  that 
each  section  uses  the  same  language  in  describing  the  class  of 
property  covered,  I  think  would  not  be  permissible. 

Viewing  all  the  provisions  of  this  mortgage  recording  tax  law 
as  component  parts  of  an  act  of  legislation  and  taking  into  con- 
sideration the  use  of  the  language  "  mortgages  of  real  property 
situated  within  the  state  "  as  it  is  used  throughout  the  act,  it  seems 
to  me  that  the  act  does  not  exempt  the  proportion  of  a  mortgage 
not  taxed  thereunder  from  the  provisions  of  the  general  law  ap- 
plicable to  the  taxation  of  personal  property. 

Yours  truly, 

EDWAKD  E.  O'MALLEY, 

Attorney-General. 
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Tax  Law  —  Sections  150,  151  —  Sale  of  property  for  taxes. 
Refusal  of  Erie  Railroad  Company  to  pay  franchise  tax.  County 
treasurer  may  include  property  of  said  company  in  his 
annual  tax  sale  advertisement.  Statute  makes  no  distinction 
between  real  estate  owned  by  a  railroad,  and  that  owned  by 
corporations  or  individuals. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany^,  September  16,  1909. 

To  the  Honorable,    the    State    Board    of  Tax    Commissioners, 
Albany,  iV.  Y.: 

Gentlemen. —  By  your  favor  of  September  3  accompanied  by 
copy  of  letter  from  W.  G.  Masterman,  county  treasurer  of  Steuben 
county,  I  am  informed  that  the  Erie  Railroad  Company  has 
refused  to  pay  the  wThole  or  a  part  of  its  special  franchise  tax  in 
several  towns  of  the  county,  that  there  is  some  litigation  over  the 
matter,  and  that  you  wish  to  be  advised  whether  the  county  treas- 
urer should  include  the  property  of  the  company  in  his  annual 
tax  sale  advertisement  soon  to  be  published. 

The  statute  makes  no  distinction  between  the  real  estate  owned 
by  a  railroad  and  that  owned  by  an  individual,  copartnership  or 
some  other  kind  of  a  corporation. 

The  provisions  of  article  seven  relating  to  the  sale  of  real  estate 
by  county  treasurers  are  mandatory,  and  I  must  therefore  advise 
you  that  the  county  treasurer  of  Steuben  county  has  the  authority 
to  include  the  special  franchise  of  the  Erie  Railroad  within  each 
town  upon  which  the  special  franchise  tax  was  laid  in  his  notice 
of  sale,  and  to  sell  such  property  for  the  purpose  of  collecting  such 
taxes,  interest  and  costs. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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.  Tax  Law  (Cons.)  — Section  260  —  Mortgages. 
Apportionment  of  recording  tax  upon  mortgage  made  by  the  E.  I. 
du  Pont  de  Nemours  Powder  Company,  to  the  Metropolitan 
Trust  Company  &  Another,  as  trustees.  Bonds  covered  by 
mortgage  not  to  be  considered  as  "  tangible  property "  in 
determining  the  amount  taxable  in  New  York  State. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  22,  1909. 

To    the    Honorable,    the    State    Board    of    Tax    Commissioners, 
Albany,  N.  Y.: 

Gentlemen. — I  have  your  letter  of  the  18th  inst.,  in  reference 
to  the  determination  and  apportionment  of  the  recording  tax  upon 
the  mortgage  made  by  the  E.  I.  du  Pont  de  Nemours  Powder 
Company  to  the  Metropolitan  Trust  Company  of  the  city  of  New 
York  and  James  F.  McNamara,  as  trustees. 

You  state  that  a  part  of  the  security  embraced  in  this  mortgage 
is  two  thousand  bonds  of  the  denomination  of  one  thousand  dol- 
lars each,  which  counsel  for  the  corporate  mortgagor  contend  is 
tangible  property  and  should  be  regarded  as  such  by  your  board 
in  determining  the  amount  of  the  mortgage  indebtedness  which  is 
taxable  upon  recording  the  mortgage  in  this  State.  I  have  care- 
fully examined  this  question  and  the  cases  submitted  in  behalf 
of  counsel  for  the  mortgagor. 

Section  260  of  the  Consolidated  Tax  Law  reads  in  part  as 
follows : 

"  When  the  real  property  covered  by  a  mortgage  is  located 
partly  within  the  state  and  partly  without  the  state  it  shall 
be  the  duty  of  the  state  board  of  tax  commissioners  to  deter- 
mine what  proportion  shall  be  taxable  under  this  article  by 
determining  the  relative  value  of  the  mortgaged  property 
within  this  state  as  compared  to  the  total  value  of  the  entire 
mortgaged  property,  taking  into  consideration  in  so  doing 
the  amount  of  all  prior  incumbrances  upon  such  property  or 
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any  portion  thereof.  *  *  *  In  determining  the  sepa- 
rate values  of  the  property  covered  by  any  such  mortgage 
within  and  without  the  state  for  the  purpose  of  ascertaining 
the  proportion  of  the  principal  indebtedness  secured  by  the 
mortgage  which  is  taxable  under  this  article,  the  state  board 
of  tax  commissioners  shall  consider  only  the  value  of  the  tan- . 
gible  property  covered  by  each  mortgage,  taking  into  consider- 
ation in  so  doing  the  amount  of  all  prior  incumbrances 
"thereon." 

In  other  words,  the  statute  provides  that  such  a  proportion  of 
the  total  mortgage  indebtedness  shall  be  taxed  as  the  amount  of 
tangible  property  covered  by  the  mortgage  within  this  State  bears 
to  the  total  amount  of  tangible  property  covered  by  the  mortgage 
wherever  situated. 

The  question  presented  for  my  determination  is  whether,  in 
estimating  this  proportion,  bonds  covered  by  the  mortgage  are  to 
be  regarded  as  tangible  property  or  not.  The  question  itself  is 
simple  but  the  answer  is  not  altogether  free  from  doubt,    * 

From  earliest  times  it  has  been  recognized  that  a  debt  is  an 
intangible  species  of  property.  It  is,  in  its  essence,  merely  a 
chose  in  action  or  incorporeal  right.  It  has  also  long  been  settled 
that  a  bond,  like  a  promissory  note,  is  a  mere  evidence  of  indebt- 
edness and  that  its  value  rests,  not  in  the  physical  tangible  paper 
and  ink  which  comprise  it,  but  in  the  intangible  debt 
which  it  represents.  This  value,  moreover,  is  frequently  unaf- 
fected by  the  existence  or  nonexistence  of  its  paper  evidence. 
The  holder  of  a  bond  may  recover  the  debt  even  if  the  bond  itself 
is  destroyed.  These  propositions  regarding  the  nature  of  the 
property  right  represented  by  a  bond  have  long  been  settled  and 
have  not,  in  my  judgment,  been  altered  by  any  recent  decisions. 

Another  question  which  has  frequently  been  presented  to  the 
courts  of  late  years,  somewhat  closely  allied  to  these  principles,  is 
the  determination  of  the  situs  of  such  a  debt.  Under  the  old  com- 
mon law  rule,  the  situs  of  a  debt  was  always  presumed  to  be  at  the 
domicile  of  the  creditor.  When  the  question  of  the  situs  of  this 
species  of  property  for  purposes  of  taxation,  however,  came  before 
the  courts,  a  modification  of  this  ancient  doctrine  resulted.     Two 
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cases  in  the  Court  of  Appeals  illustrate  this.  In  the  Matter  of 
Bronson,  150  ~N.  Y.  1,  it  was  held  that  bonds  of  corporations  incor- 
porated under  the  laws  of  this  State,  owned  by  and  in  possession 
of  a  nonresident  decedent  at  his  domicile  out  of  this  State  at  the 
time  of  his  death  and  which  passed  then  to  nonresidents  were  not 
subject  to  taxation  under  the  Transfer  Tax  Act.  The  opinion  of 
the  court  by  Judge  Gray,  discussing  the  nature  of  the  property 
right  represented  by  the  bonds,  referred  to  the  decision  in  the 
the  Phipps  case,  77  Hun,  325,  affirmed  upon  opinion  below,  143 
X.  Y.  041,  in  which  it  was  observed  that  "  a  mere  chose  in  action, 
a  right  to  recover  a  sum  of  money,  has  never,  as  yet,  been  given 
the  attribute  of  tangibility."  Judge  Vann  dissented  on  the 
ground  that  the  situs  of  the  debt  was  where*  the  money  was 
invested,  and,  therefore,  in  this  State,  and  Judge  O'Brien  con- 
curred with  him.  In  that  case,  however,  the  majority  of  the 
court  were  of  the  opinion  that  since  the  bond  itself  as  well  as  the 
domicile  of  the  debtor  was  outside  the  State,  the  situs  of  the  debt 
must  also  be  regarded  as  outside  the  State.  In  the  next  case, 
however,  Matter  of  Whiting,  150  N.  Y.  27,  where  the  bonds  were 
deposited  in  a  safe  deposit  vault  in  this  State,  it  was  held  that 
although  they  were  owned  by  a  nonresident,  they  could,  neverthe- 
less, be  regarded  as  having  a  situs  in  the  State  for  the  purpose  of 
taxation  under  the  Transfer  Tax  Act.  The  opinion  was  written 
by  Judge  Vann  who  dissented  in  the  previous  case,  And  the 
language  which  he  uses  lends  some  support  to  the  contention  made 
by  the  mortgagor  in  the  case  now  before  me.  In  speaking  of 
these  bonds  he  says: 

"  They  were  regarded  as  tangible  and  apparently  as  in  the 
nature  of    chattels.     I    think    this    is    a  sound    conclusion 


Judge  O'Brien  concurred  with  him  but  the  rest  of  the  court 
either  dissented  or  concurred  only  in  the  result-which  he  reached. 
Judge  Gray  wrote  a  vigorous  dissenting  opinion  in  which  Judge 
Haight  concurred,  the  rest  of  the  court  merely  agreeing  with 
Judge  Vann  in  holding  that  the  bonds  are  taxable. 
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I  have  examined  with  care  the  other  authorities  cited  upon  the 
memorandum  for  the  mortgagor,  but  feel  that  those  just  referred 
to  furnish  the  only  serious  basis  for  its  contention.  The  language 
used  by  Judge  Vann  must  be.  considered  with  reference  to  two 
things:  First,  the  point  decided  by  the  court  was  not  that  bonds 
could  be  regarded  as  tangible  property,  but  that  the  situs  of  the 
debt  represented  by  the  bonds  might  be  regarded  as  coincident 
with  the  physical  location  of  the  bonds.  Second,-  the  reason  for 
this  decision  was  based  largely  upon  the  assumed  Legislative 
intent  to  tax  all  species  of  property  possible  within  the  jurisc^c- 
tion  of  our  laws.  In  the  light  of  these  two  considerations,  it  is 
my  opinion  that  there  is  nothing  in  this  decision  which  compels  a 
modification  in  tne  present  instance  of  the  well  settled  rule  that 
bonds  represent  intangible  property.  All  that  the  court  decided 
was  that  the  situs  of  this  intangible  property  followed  the  tangible 
evidence  of  its  existence.  The  Legislative  intent,  moreover,  in 
the  present  case  would  clearly  seem  to  negative  the  contention  of 
the  mortgagor.  If  bonds  are  to  be  regarded  as  tangible  property, 
every  corporation  will  be  given  the  means  of  reducing  the  amount 
of  mortgage  tax  which  it  should  pay,  by  sending  all  the  bonds 
which  it  holds  covered  by  the  mortgage,  outside  the  State  at  the 
time  the  apportionment  by  the  State  Commissioners  is  to  be  made. 
Conversely,  when  a  similar  apportionment  is  to  be  made  in  the 
foreign  "State,  the  bonds  could  be  returned  to  this  State.  Thus  a 
method  of  evasion  would  be  afforded  which  the  Legislature  cer- 
tainly ought  not  to  be  deemed  to  have  countenanced. 

It  is,  therefore,  my  opinion,  that  your  board  should  not  regard 
the  bonds  covered  by  a  mortgage  as  tangible  property  in  appor- 
tioning the  amount  of  the  indebtedness  upon  which  the  tax  is 
payable. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Tax  Law, —  Sections  254,  204. — Mortgage   Tin. 

Provision  in  section  264  permitting  corporate  mortgages  an  op- 
tional tax  on  prior  advances,  should  not  be  construed  to  apply 
to  individuals.  Payment  by  individuals  of  tax  on  amount  re- 
maining unpaid  on  a  mortgage  advance  prior  to  July  1,  1906, 
not  contemplated  by  statute. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  17,  1909. 
State  Board  of  Tax  Commissioners,  Albany,  N.  Y. : 

Dear  Sirs. — I  have  your  letter  of  the  8th  inst.,  enclosing  letter 
of  December  3  from  Messrs.  Gould  &  Wilkie,  Attorneys  in  New 
York,  with  request  that  I  answer  the  question  therein  contained. 

It  appears  from  this  letter  that  in  January,  1905,  a  mortgage 
was  made  by  two  individuals  to  secure  a  loan  of  $500,000.00,  or 
so  much  thereof  as  might  be  advanced,  and  was  immediately 
recorded.  Prior  to  July  1,  1906,  there  was  advanced  under  the 
mortgage  the  sum  of  $343,000 ;  and  subsequent  to  July  1,  1906, 
there  was  advanced  the  further  sum  of  $157,000,  making  a  total 
advance  of  $500,000.  By  recent  payments  this  total  amount  has 
been  reduced  in  the  sum  of  $170,000,  leaving  due  and  secured 
$330,000.  The  holders  of  the  mortgage  now  desire  to  pay  the  re- 
quired tax  of  one-half  of  one  per  centum  on  the  proper  amount, 
and  by  exercising  such  option,  to  exempt  the  mortgage  from  other 
taxation.  The  question  which  is  raised  is  their  right  to  do  this 
under  the  wording  of  Article  eleven,  of  the  Tax  Law,  Laws  of 
1909,  chapter  62. 

It  is  stated  by  Messrs.  Gould  &  Wilkie  that  in  this  instance 
the  holders  of  the  mortgage  desire  to  pay  a  tax  on  advances  made 
after  July  1,  190'6,  namely,  $157,000,  and  then  on  the  present 
amount  due,  $330,000.  It  is  pointed  out  that  if  this  can  be  done 
under  section  264  of  the  statute,  the  State  will  receive  a  tax  upon 
a  total  of  $487,000,  which  is  precisely  the  amount  which  it  would 
receive  if  the  individuals  should  pay  the  tax  on  the  amount  ad- 
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vanccd  after  July  1,  1906,  $157,000,  and  then  discharge  the  mort- 
gage, making  a  new  one  for  $330,000  and  paying  the  tax  on  the 
total  amount,  or  $487,000  in  all.  At  the  same  time,  this  indirect 
method  would  impose  upon  the  individual  mortgagees  incidental 
expenses  in  connection  with  preparing  and  recording  the  new 
mortgage. 

Section  254  provides  in  part: 

"  Whenever  any  mortgage  other  than  a  mortgage  specified 
in  section  two  hundred  and  sixty-four  has  been  recorded 
prior  to  July  first,  nineteen  hundred  and  six,  the  record 
owner  thereof  may  file  with  the  recording  officer  of  the 
county  in  which  the  real  property,  or  any  part  thereof,  on 
which  said  mortgage  is  a  lien,  is  situated,  a  written  state- 
ment  *    *    * " 

which  statement  shall  describe  the  mortgage  and  eleet  that  it  shall 
become  subject  to  the  tax.  It  is  then  provided  that  a  tax  shall 
thereupon  be  computed  and  collected  upon  the  amount  of  the 
principal  debt  or  obligation  unpaid  at  the  time  of  the  filing  of 
such  statement,  and  the  mortgage  shall  immediately  become  sub- 
ject to  the  exemptions  and  immunities  conferred  by  the  Mortgage 
Tax  Law.  You  will  observe,  however,  that  the  application  of 
this  section  is  only  to  sueh  mortgages  "  other  than  a  mortgage 
specified  in  section  264." 

Section  264  provides  for  mortgages  on  which  a  part  of  the 
principal  indebtedness  is  advanced  after  July  1,  1906,  and  im- 
poses the  tax  upon  the  amounts  so  advanced.  This  section,  there- 
fore, applies  to  the  mortgage  here  in  question  where  a  part  of 
the  indebtedness  has  been  advanced  subsequent  to  July  1,  1906. 
It  is  clear,  therefore,  that  section  254  cannot  apply  to  this  mort- 
gage unless  there  is  some  other  provision  of  the  law  making  it  so 
kpplicable. 

In  section  264  it  is  provided : 

"  In  case  of  any  mortgage  taxable  under  this  section,  only 
the  portion  of  the  indebtedness  secured  thereby  upon  which 
the  tax  imposed  by  this  section  is  paid  shall  be  exempt  from 
taxation  under  the  provisions  of  section  two  hundred  and 
fifty-one   of  this  article;   provided,   howevcT,   that  notwith- 
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standing  the  exception  contained  in  section  two  hundred  and 
fifty-four  any  corporation  shall  have  the  privilege  of  an 
optional  payment  of  the  tax  upon  all  advances  which  were 
made  prior  to  July  first,  nineteen  hundred  and  six,  if  it 
elects  to  avail  itself  of  the  privileges  of  said  section  so  far 
as  they  relate  to  advances  made  prior  to  said  date." 

It  is  argued  that  although  in  terms  this  provision  merely  per- 
mits corporations  to  elect  to  pay  the  tax  on  prior  advances  under 
section  254,  yet  it  should  apply  with  equal  force  to  individuals, 
both  because,  as  shown  above,  the  tax  will  be  the  same  which  the 
State  would  secure  in  the  event  that  the  individuals  discharged 
the  mortgage  and  made  a  new  one  for  the  remaining  indebted- 
ness, and  also  because  it  constitutes  an  unfair  discrimination 
against  individuals.  It  is  not  entirely  clear  what  the  purpose  of 
the  Legislature  was  in  making  this  distinction  between  corpora- 
tions and  individuals.  At  the  same  time,  the  language  is  explicit. 
Section  254  has  no  application  to  mortgages  specified  in  section 
264.  Section  264  permits  corporate  mortgages  to  come  within 
the  provisions  of  section  254.  If  this  should  be  interpreted  as 
applying  also  to  individual  mortgages,  it  would  entirely  nullify 
the  provision  under  section  254  excepting  mortgages  specified  in 
section  264  from  its  operation.  However  doubtful  may  seem  the 
legislative  policy  of  making  this  discrimination,  nevertheless, 
since  a  contrary  ruling  would  be  so  clearly  in  contravention  of 
the  language  of  both  these  sections,  it  is  my  opinion  that  the  indi- 
viduals ill  the  case  to  which  you  refer  have  not  the  right  to  elect, 
under  section  254,  to  pay  a  tax  on  the  amount  remaining  unpaid 
on  their  mortgage  advanced  prior  to  July  1,  1906. 
Very  truly  yours, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Tax  Law   {Consolidated)  —  Section  10. 
Assessment,  farm  situated  in  towns  of  Tyre  and  Seneca  Falls. 
Purchase  of  strip  of  land  through  farm  along  town  line  by 
the  Niagara  Power  Company,  as   right  of   way,   does  not 
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change  it  from  a  "  farm  or  lot  divided  by  two  or  more  tax 
districts."    Farm  is  assessable  in  the  town  of  Tyre. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  21,  1909. 

Hon.  E.  E.  Woodbury,  Chairman,  State  Board  of  Tax  Commis- 
sioners, Albany,  N.  Y.: 

Dear  Sir. —  I  am  informed  by  your  favor  of  August  26,  1909, 
that  one  Mary  E.  Halsey  owns  a  farm  situate  partly  in  the  town 
of  Tyre  and  partly  in  the  town  of  Seneca  Falls,  N.  Y.,  with  a 
dwelling  house  and  other  principal  buildings  all  located  in  the 
town  of  Tyre;  that  the  owner  has  recently  sold  a  strip  of  land 
adjacent  to  the  town  line  through  said  farm  to  the  Niagara 
Power  Company  (width  of  the  strip  not  given).  It  is  assumed 
by  your  communication  that  the  Halsey  farm  is  still  worked  as 
one  farm  excepting  the  strip  so  sold.  Outside  of  the  correspond- 
ence, I  am  informed  that  the  land  acquired  by  such  company  con- 
sists of  a  narrow  strip  or  piece  of  land  upon  which  there  is 
erected  poles  used  for  supporting  the  wires  for  the  transmission 
of  electricity  from  one  point  to  another,  and  is  not  fenced. 

My  opinion  is  requested  upon  two  propositions  relating  to  the 
assessment  of  the  above  farm.  First,  where  should  it  be  assessed 
if  the  strip  of  land  sold  to  the  Niagara  Power  Company  was  an 
absolute,  unconditional  sale  without  reservations;  and,  second, 
where  should  it  be  assessed  if  a  reservation  of  a  right  of  way  or 
passage  over  the  strip  of  land  has  been  reserved  to  the  owner  'i 

Assuming,  as  we  do,  that  this  farm  is  occupied  and  worked 
by  the  owner  as  one  farm,  with  the  dwelling-house  and  other 
principal  buildings  all  located  on  that  part  of  the  farm  lying  in 
the  town  of  Tyre,  I  think  it .  is  all  assessable  in  that  town; 
whether  there  was  a  right  of  way  reserved  to  the  owner  over  the 
strip  of  land  purchased  by  the  Niagara  Power  Company  or  not. 
It  is  still  "  a  farm  or  lot  divided  by  a  line  between  two  or  more 
tax  districts,"  and  brought  squarely  within  the  provisions  of 
section  10  of  the  Consolidated  Tax  Law. 
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On  July  29  I  rendered  an  opinion  in  which  I  advised  that  a 
farm  somewhat  similarly  situated,  lying  in  the  towns  of  Smyrna 
and  Sherburne,  was  not  separated  for  assessment  and  taxation 
purposes  by  the  acquisition  of  a  strip  of  land  through  the  farm 
by  a  railroad,  but  would  remain  assessable  in  that  town  in  which 
the  dwelling-house  or  principal  buildings  were  located,  and  the 
only  particular  difference  between  that  case  and  this  one  arises 
out  of  the  fact  that  the  strip  of  land  purchased  by  the  Niagara 
Power  Company  lies  along  the  town  line,  and  in  the  Smyrna 
case  the  railroad  ran  through  the  farm  quite  a  distance  from  the 
town  line  on  the  Smyrna  side,  and  the  further  fact  that  in  the 
first  proposition  herein,  it  is  not  conceded  that  a  right  of  way  is 
reserved  to  the  owner  over  the  strip  of  land  purchased  by  the 
Xiagara  Power  Company  while  in  the  Smyrna  case  it  was  assumed 
that  the  owner  had  a  right  of  way  over  the  railroad  land,  but  T 
do  not  think  these  slightly  different  conditions  call  for  or  permit 
a  change  in  the  application  of  the  rule  adopted  in  the  Smyrna 
case.  The  fact  that  the  strip  of  land  purchased  by  the  Niagara 
Power  Company  lies  along  the  town  line  instead  of  crossing  at 
some  other  point  does  not  change  the  situation,  as  it  still  remains 
"  a  farm  or  lot "  upon  which  there  is  but  one  set  of  farm  build- 
ings and  they  are  all  located  in  the  town  of  Tyre.  Xeither,  in 
my  opinion,  does  the  fact  that  the  owner  did  not  reserve  a  right 
of  way  across  the  strip  of  land  in  question,  if  such  is  the  case, 
militate  against  the  rule  adopted  in  the  Smyrna  case  as  applied 
to  the  one  under  consideration.  It  is  assumed  that  the  part  lying 
on  the  other  side  of  the  power  company's  land  from  that  upon 
which  the  buildings  are  located  is  worked  as  a  part  of  Mrs.  Hal- 
sey's  farm ;  that  the  produce  therefrom  is  drawn  to  the  buildings 
upon  the  other  side,  or  the  pasture  is  used  in  connection  with  the 
other  portion  of  the  farm,  and  the  owner  certainly  has  some 
way  of  reaching  and  working  it,  but  whatever  means  are  employed 
for  that  purpose,  the  fact  that  it  is  used  and  worked  as  a  part  of 
the  farm,  it  follows  that  the  portion  upon  which  the  buildings 
are  located  must  control  in  the  matter  of  the  assessment  of  the 
whole  farm,  under  the  authority  of  section  10  of  the  Tax  Law. 

1   do  not  think  that  the  purchase  of  *i  strip  of  land  through 


Digit 


zed  by  G00gle 


572  Report  of  the  Attorney-General. 

said  farm  along  the  town  line,  worked  a  division  or  separation 
of  the  farm  into  two  farms,  and  I  must  therefore  advise  that  the 
whole  farm  is  assessable  in  the  town  of  Tyre,  whether  or  not  a 
right  of  way  was  reserved  over  the  strip  of  land  purchased  by  the 
Niagara  Power  Company. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  (Consolidated)  — Section  4,  subdivision  5. 

Property  purchased  with  pension  money  of  widow  of  a  soldier  is 
not  entitled  to  exemption.  The  statute  contemplates  exemp- 
tion from  tax  of  property  purchased  with  proceeds  of  pension 
granted  to  the  person  who  performed  services  in  the  army  or 
navy  of  the  United  States. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  21,  1909. 
To  the  Honorable,  the  State  Board  of  Tax  Commissioners: 

Gentlemen.— Replying  to  your  favor  of  recent  date,  in  which 
you  ask  to  be  advised  as  to  the  exemption  of  real  property  pur- 
chased by  the  wife  of  a  pensioner  with  money  received  by  her 
from  the  United  States  Government,  I  beg  to  say  that  the  law 
governing  this  exemption  is  embodied  in  the  Consolidated  Tax 
Law  (section  4',  subdivision  5).  The  portion  of  such  section 
applicable  to  this  question  reads  as  follows : 

« *  *  *  but  reaj  property  purchased  with  the  pro- 
ceeds of  a  pension  granted  by  the  United  States  for  military 
or  naval  services,  and  owned  and  occupied  by  the  pensioner, 
or  by  his  wife  or  widow,  is  subject  to  taxation  as  herein  pro- 
vided. *  *  *" 
I  assume  your  proposition  involves  the  fact  that  the  pension  of 
the  widow  is  one  granted  to  her  as  the  widow  of  a  soldier  and  the 
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property  purchased  is  not  purchased  by  the  proceeds  of  the  pen- 
sion of  her  former  husband.  The  question,  therefore,  is,  does  the 
statute  contemplate  the  exemption  of  property  purchased  with  the 
proceeds  of  a  pension  granted  to  the  widow. 

It  is  my  opinion  that  the  statute  applies  only  to  the  proceeds 
of  a  pension  granted  to  the  person  who  performed  the  services  in 
the  army  or  navy  of  the  United  States.  Your  attention  is  called 
to  the  wording  of  the  statute  which  qualifies  the  word  "pension" 
by  the  phrase  "  granted  by  the  United  States  for  military  or  naval 
services."  This  is  undoubtedly  a  strict  construction  of  the-  law, 
but  the  courts  hold  that  provisions  of  law  exempting  property  from 
taxation  must  be  strictly  construed. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


OPINIONS   RENDERED    THE   STATE   CIVIL   SERVICE 

COMMISSION 

Civil  Service  Law  —  Rules  IX,  X  —  Examinations. 

Examination  for  Director's  Assistant,  State  Library,  rating  of 
Carl  P.  P.  Vitz  by  Commission,  as  a  non-resident. 

Albany,  January  9,  1909. 

Charles  S.  Fowlek,  Esq.,  Chief  Examiner,  State  Civil  Service 
Commission,  Albany,  N.  Y.: 

Dear  Sir. —  It  appears  from  the  papers  submitted  to  me  that 
on  October  5,  1908,  Mr.  Vitz  made  an  application  to  be  admitted 
to  an  examination  before  the  New  York  State  Civil  Service  Com- 
mission for  the  position  of  Director's  Assistant  in  the  State 
Library. 

In  his  application  he  gives  his  post-office  address  2118  Eigh- 
teenth street,  N.  W.,  Washington,  D.  C.  He  also  states  that  his 
actual  legal  residence  was  in  the  city  of  Albany,  New  York.  It 
also  appears  form  the  papers  that  he  was  born  in  St.  Paul,  Minn. ; 


Digitized  by 


Google 


574  .Report  of  the  Attorney-General. 

that  he  lived  at  Cleveland,  Ohio,  with  his  people  and  came  to 
Albany  on  October  2,  1906,  to  attend  the  New  York  State  Library 
School  and  continued  to  attend  school  at  this  place  until  June 
28,  1907;  that  having  accepted  a  position  under  the  National 
Government  as  Assistant  Librarian  of  the  Public  Library  of  the 
l^istrict  of  Columbia  he  then  moved  to  Washington  and  continued 
to  reside  there  down  to  the  time  of  his  application ;  that  he  is  un- 
married ;  that  his  people  removed  to  Wisconsin  from  Cleveland, 
Ohio,  alout  the  time  he  came  to  Albany;  that  he  did  not  vote  in 
Albany  and  that  he  had  never  returned  to  this  city  since  he  went 
to  Washington  cither  for  the  purpose  of  exercising  any  of  the 
rights  of  a  citizen,  or  to  engage  in  any  employment. 
Civil  Service  Rule  IX,  section  2,  provides  as  follows: 

"  Every  applicant  for  examination  must  be  a  citizen  of  the 
United  States,  and  an  actual  resident  of  the  State  of  New 
York  at  the  time  of  his  application,  provided  that  such  re- 
quirements as  to  citizenship  and  residence  may  be  specially 
suspended  by  the  commission  as  to  any  position  requiring 
'high  professional,  sientific  or  technical  qualifications,  or  in 
cases  where  through  low  compensation  for  services  such  re- 
quirements are  disadvantageous  to  the  public  interests,  but 
all  such  cases,  whether  individuals  or  groups,  with  the  rea- 
sons therefor,  shall  be  reported  to  the  legislature." 

Civil  Service  Regulation  X  provides  as  follows: 

"  The  restrictions  of  section  5  of  rule  IV  and  section  2  of 
rule  IX  as  to  residence  and  citizenship  shall  not  apply  to  the 
following  positions: 

"  *  *  *  On  account  of  professional  or  scientific  require- 
ments : 

"All  positions  as  scientists,  technical  and  trade  instructors 
and  positions  requiring  special  training  and  education,  pro- 
vided that  if  the  eligible  list  resulting  from  any  examina- 
tion held  for  such  a  position  contains  the  names  of  three 
or  more  persons  who  are  citizens  and  residents  of  New  York 
State,  such  persons  shall  be  preferred  in  certification  to  non- 
residents." 
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It  also  appears  form  the  papers  that  the  applicant  submitted 
to  an  application  and  received  a  rating  of  96  per  cent,  the  highest 
in  his  •class,  but  the  Commission  ruled  against  him  on  account  of 
his  nonresidence  and  he  was  placed  as  No.  5  on  the  eligible  list. 
The  applicant  feels  aggrieved  by  this  ruling  and  I  am  now  asked 
for  an  opinion  regarding  the  correctness  of  this  ruling. 

The  Constitution  provides  that  "  for  the  purpose  of  voting, 
no  person  shall  be  deemed  to  have  gained  or  lost  a  residence, 
by  reason  of  his  presence  or  absence  while  employed  in  the  ser- 
vice of  the  United  States  *  *  *  nor  while  a  student  of  any 
seminary  of  learning/'     *      *  . 

So  it  is  certain  that  the  young  man  neither  gained  nor  lost  a  resi- 
dence as  a  voter  through  his  attendance  at  school  in  Albany  or  his 
employment  by  the  Government  at  Washington,  but  wherever 
he  had  a  voting  residence  cannot  control  his  actual  residence, 
but  it  bears  very  strongly  upon  the  probabilities. 

The  question  of  residence  is  largely  one  of  intent,  and  it  is 
peculiarly  so  as  to  an  unmarried  man.  He  has  no  family  ties  that 
bind  him  to  any  particular  locality  and  seldom  has  any  home  or 
property  interest  which  hold  him  in  any  particular  place.  He 
is  liable  to  be  a  migratory  being  and  frequently  without  any 
stated  residence  or  domicile  and  his  intention  must  be  gathered 
from  his  acts  and  past  life,  which  are  independent  of  his  attendance 
at  a  school  or  while  employed  in  the  service  of  the  United  States. 

There  is  no  evidence  of  applicant's  intention  to  make  Albany 
his  home  in  the  papers  before  me,  other  than  the  fact  of  his  pres- 
ence here  while  attending  a  school.  He  states  that  while  in 
Albany  he  lived  on  the  corner  of  Hamilton  and  High  streets, 
and  would  have  voted  in  Albany  at  the  first  election  possible. 

The  statute  requires  a  residence  of  one  year  in  the  State  for 
voting  purposes,  and  as  the  applicant  only  resided  at  Albany  from 
October  2,  190*6,  to  June  28,  1907,  he  had  never  acquired  a  voting 
residence  in  this  State  up  to  the  time  he  removed  to  Washington, 
but  if  he  actually  intended  to  make  Albany  his  home  when  he 
came  here  it  was  not  lost  by  his  removal  to  Washington,  and  he 
could  have  voted  in  Albany  in  both  1907  and  1908,  but  he  did 
not  register  in  either  year  and  has  never  returned  to  Albany  to 
exercise  his  right  of  franchise. 
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All  of  his  acts  independent  of  his  present  claim  tend  to  show 
that  he  did  not  consider  Albany  his  residence  until  he  made  his 
application  for  the  competitive  examination. 

It  cannot  be  claimed  that  his  attendance  at  school  here  at 
Albany  would  preclude  his  gaining  a  residence  here  if  he  came 
with  that  intention  or  decided  to  become  a  resident  at  any  time 
during  his  stay  here. 

"  We  do  not  mean  to  say  that  a  voter  may  not  change  his 
legal  residence  into  a  new  district  in  spite  of  the  fact  that 
he  becomes  a  student  in  an  institution  of  learning  therein, 
but  the  facts  to  establish  such  a  change  must  be  wholly  inde- 
pendent and  outside  of  his  presence  in  the  new  district  as  a 
student  and  should  be  very  clear  and  convincing  to  overcome 
the  natural  presumption." 

Matter  of  Garvey,  147  N.  Y.  119 ; 
Matter  of  Goodman,  146  N".  Y.  284. 

But  a  voting  residence  does  not  control  the  question  involved, 
neither  is  an  actual  physical  residence  and  abode  within  the  State 
absolutely  necessary  to  make  a  person  a  resident,  but  a  person 
must  bring  himself  pretty  closely  under  the  definition  of  the  word 
"  domicile  "  as  laid  down  in  several  works,  viz. : 

"  In  a  strict  and  legal  sense,  that  is  properly  the  domi- 
cile of  a  person  where  he  has  his  true,  fixed,  permanent  home 
and  principal  establishment,  and  to  which  whenever  he  is 
absent  he  has  the  intention  of  returning."  The  applicant 
never  had  any  establishment  in  Albany  and  he  never  evinced 
any  intention  to  return  to  Albany  until  he  made  his  appli- 
cation for  the  examination.  I  am,  therefore,  constrained  to 
hold  that  the  ruling  of  the  Commission  was  correct  and  the 
applicant  was  properly  rated. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Criminal  Courts  —  Cities. 

Employees  of  Commission  created  by  chapter  211,  Laws  of  1908, 
to  investigate  inferior  courts,  are  legislative  employees  in  the 
unclassified  service,  and  not  subject  to  Civil  Service  Law, 
section  19. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  January  20,  1909. 

Hon.  John  C.  J^irdseye,  Secretary  State  Civil  Service  Commis- 
sion, Albany,  N.  Y.: 

Dear  Sir. —  Referring  to  my  opinion  to  you  under  date  of 
January  15,  1909,  in  reference  to  the  employees  of  the  commis- 
sion created  by  chapter  211  of  the  Laws  of  1908,  for  the  purpose 
of  investigating  the  procedure  of  the  courts  of  inferior  criminal 
jurisdiction  in  cities  of  the  first  class,  I  beg  to  advise  that,  at 
the  time  I  delivered  that  opinion,  I  based  it  upon  certain  language 
in  an  opinion  delivered  in  the  Appellate  Division,  First  Depart- 
ment, which,  as  reported  officially,  was  broad  enough  to  cover  this 
case.  Since  writing  that  opinion,  however,  my  attention  has  been 
called  to  certain  facts  in  connection  with  the  opinion  of  the  Appel- 
late Division  not  appearing  in  the  official  record,  and  also  to  cer- 
tain further  facts  in  connection  with  the  duties  of  the  employees,* 
which  make  it  incumbent  upon  me  to  modify  the  opinion  previ- 
ously given. 

Section  8  of  the  Civil  Service  Law  places  in  the  unclassified 
service  *"  all  legislative  officers  and  employees."  Under  the  lan- 
guage of  the  opinion  of  the  Appellate  Division  referred  to  above, 
it  appeared  that  these  words  should  not  be  interpreted  as  includ- 
ing employees  of  a  legislative  commission  or  committee.  The 
additional  facts  now  brought  to  my  attention,  however,  show 
clearly  that  such  was  not  the  meaning  of  the  court  or  of  the 
decision  there  made.  An  examination  of  the  language  of  the 
statute  under  which  the  commission  here  in  question  was  created 
discloses  that  the  duties  of  the  commission  are  purely  legislative 
19 
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in  character,  being  simply  to  report  recommendations  for  legisla- 
tion to  the  Legislature,  through  the  Governor. 

It  would  seem  to  be  clear,  therefore,  in  the  absence  of  any 
decision  of  the  courts  to  the  contrary,  that  the  employees  of  such 
a  commission  would  be  "  legislative  employees."  The  class  de- 
fined by  these  words  is  not  limited  to  employees  of  the  Legis- 
lature in  my  judgment,  but  extends  to  all  employees  of  a  com- 
mittee or  commission  whose  duties  are  exclusively  legislative  in 
character,  and  which  is  required  to  report  to  the  Legislature. 

In  view  of  the  additional  information  which  I  have  received 
regarding  the  duties  of  the  employees  and  their  term  of  employ- 
ment as  furnished  by  the  Hon.  Alfred  R.  Page,  chairman  of  the 
commission,  and  Hon.  Julius  M.  Mayer,  counsel  to  the  commis- 
sion, and  also  regarding  the  facts  in  the  case  above  referred  to, 
under  which  my  former  opinion  was  written,  I  am  constrained 
to  modify  the  views  therein  expressed,  and  to  advise  you  that  the 
employees  of  this  commission,  being  legislative  employees,  are 
included  in  the  unclassified  service  and  not  subject  to  section  19 
of  the  Civil  Service  Law. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Civil  Service  Law  —  Municipal  Civil  Service. 

Legality  of  appointment  of  Dr.  Ernst  J.  Lederle  to  position  of 
consulting  sanitary  expert,  by  the  board  of  water  supply, 
Xew  York  city.  Resolution  excepting  from  competitive 
examination. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  2,  1909.      ' 

Mr.  John  C.  Birdseye,  Secretary  State  Civil  Service  Commis- 
sion, Albany,  N.  Y.: 

Dear  'Sir.— Replying  to  your  letter  of  the  26th  ultimo  with 
reference  to  the  appointment   of  Dr.  Ernst  J.   Lederle  by  the 
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board  of  water  supply  of  New  York  city  as  sanitary  engineer,  and 
requesting  my  opinion  on  certain  questions,  I  beg  to  advise  as 
follows: 

It  appears  that  Mr.  Lederle  is  a  member  of  the  State  Water 
Supply  Commission  and-  that  he  is  also  the  head  of  the  Lederle 
Laboratories,  a  corporation  engaged  in  the  business  of  supplying 
experts  for  consultation  and  investigation  of  sanitary,  chemical 
and  bacteriological  matters,  with  offices  at  39  West  Thirty-eighth 
street,  New  York  city.  The  board  of  water  supply  of  the  city 
of  New  York  desires  to  appoint  him  to  the  position  of  consulting 
sanitary  expert,  at  a  compensation  not  to  exceed  $10,000  per 
annum,  for  one  year,  for  the  purpose  of  supervising  the  sanitary 
provisions  of  the  various  contracts  entered  into  for  the  construc- 
tion of  the  new  water  supply  system  in  the  Catskill  regions  and 
to  see  that  the  employees  along  the  line  of  the  work  are  subject 
to  proper  regulations  and  restrictions  so  that  the  health  of  the 
people  in  the  various  localities  will  be  safeguarded  and  pro- 
tected, and  so  that  the  various  watersheds  may  be  protected  from 
pollution. 

Paragraph  6  of  Rule  XII  of  the  civil  service  rules  of  the  city 
of  New  York  reads  as  follows: 

"  The  commission  may,  by  resolution,  except  from  com- 
petitive examination  any  person  engaged1  in  private  business 
who  shall  render  any  professional,  scientific,  technical  or 
expert  service  of  an  occasional  and  exceptional  character  to 
any  city  officer,  and  the  amount  of  whose  compensation  in 
any  one  year  shall  not  exceed  $750 ;  provided  that  such  lim- 
itation of  compensation  shall  not  apply  to  any  person  so  em- 
ployed by  the  mayor  or  corporation  counsel ;  and  provided 
further,  that  the  commission  may,  by  resolution,  approved  by 
the  mayor  and  the  State  Civil  Service  Commission1,'  suspend 
such  limitation  in  other  cases." 

You  ask  my  opinion  (1)  whether  a  person  drawing  a  regular 
isalary  from  the  State  of  New  York  may  be  certified  to  any  sub- 
division of  the  State  or  any  city  thereof  as  a  person  engaged  in 
private  business  for  the  same  general  class  of  work  as  that  for 
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which  he  draws  salary;  and  (2)  if  there  is  any  legal  objection 
to  the  approval  of  the  resolution  adopted  by  the  municipal  civil 
service  commission  of  the  city  of  New  York  and  inclosed  in  your 
letter,  which  resolution  excepts  Mr.  Lederle  from  competitive 
examination,  in  accordance  with  the  section  of  the  civil  service 
rules  quoted  above. 

I  am  also  in  receipt  of  a  letter  from  Mr.  Lederle  in  which  he 
points  out  that  he  is  engaged  in  private  business  as  a  sanitary 
expert,  being  called  upon  by  private  individuals,  corporations  and 
municipalities  in  that  capacity. 

Under  these  facts,  it  is  my  opinion  that  your  first  question  must 
be  answered  in  the  affirmative  and  that  your  board  is  not  .pre- 
vented from  certifying  that  Mr.  Lederle  is  engaged  in  private 
business,  but  by  the  fact  that  he  is  drawing  a  regular  salary  from 
the  State  of  New  York  for  the  same  general  class  of  work. 

Regarding  your  second  question,  I  am  also  of  the  opinion  that 
there  is  no  legal  objection  to  the  approval  of  the  resolution  of  the 
municipal  civil  service  commission  of  the  city  of  New  York  re- 
"ferred  to  above.  It  appears  that  this  resolution  is  in  accordance 
with  paragraph  G  of  Rule  XII  quoted  above,  and  that  it  has.  been 
approved  by  the  mayor. 

I  further  understand  from  the  facts  presented  to  me  in  the 
correspondence  and  from  conversation  with  you,  that  there  is 
nothing  inconsistent  in  the  duties  imposed  upon  Mr.  Lederle  as 
a  member  of  the  State  Water  Supply  Commission  and  those  which 
will  be  imposed  upon  him  by  the  appointment  now  sought  to  be 
made  by  the  board  of  water  supply  of  the  city  of  Xew  York. 
Under  these  circumstances,  therefore,  I  can  see  no  legal  objection 
to  the  approval  by  the  State  Civil  Service  Commission  of  this 
resolution. 

I  return  the  papers  which  you  handed  me,  as  you  request. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Civil  Service  Law  —  Section  9  —  Municipalities. 

Position  of  Sealer  of  Weights  and  Measures  in  cities  of  the  sec- 
ond-class, is  in  the  unclassified  service  as  head  of  department. 

STATE  OF  XEW  YORK, 

Attorney-General's  Offfice, 

Albany,  May  20,  1909. 

Hon.  John  C.  Birdseye,  Secretary,  Civil  Service  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  communication  of  the  4th  inst.  in 
which  you  ask  my  opinion  as  to  whether  the  position  of  Sealer  of 
•Weights  and  Measures  in  cities  of  the  second  class  is  in  the  un- 
classified service  as  the  head  of  a  department.  In  reply  thereto  I 
beg  to  say,  that  I  have  examined  the  document?  submitted  with 
your  letter  and  submit  the  following: 

The  appointment  of  Sealer  of  Weights  and  Measures  in  cities 
of  the  second  class  is  provided  for  by  section  12  of  the  Second 
Class  Cities  Law,  as  follows: 

"  There  shall  be  appointed  by  the  Mayor  a  corporation 
counsel,  state  engineer,  commissioner  of  public  works,  com- 
missioner of  public  safety,  commissioner  of  charities  and 
sealer  of  weights  and  measures.  Other  officers  may  be  ap- 
pointed as  provided  in  this  act  or  otherwise  by  law.  All 
appointments  to  any  city  office  shall  be  evidenced  by  a  certi- 
ficate in  writing  signed  by  the  appointing  officer  and  filed 
forthwith  in  the  office  of  the  city  clerk." 

By  section  13  of  the  same  law  it  is  provided  that  the  term 
of  office  of  said  officer  "  shall  be  two  years  unless  sooner  removed 
by  the  Mayor."  The  duties  of  said  office  are  prescribed  in  sec- 
tion 211  of  the  same  law,  as  follows: 

u  The  Sealer  of  Weights  and  Measures  shall  within  the 
city  have  powers  and  perform  the  duties  of  the  Sealers  of 
Weights  and  Measures  of  towns  under  the  General  Laws  of 
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the  State.  He  shall  supervise  the  weighing  of  coal  and  per- 
form such  other  duties  as  may  he  prescribed  by  law  or  ordi- 
nance of  the  Common  Council.  He  shall  receive  a  salary  to 
be  fixed  by  the  Board  of  Estimate  and  Apportionment,  and 
no  fee  shall  be  charged  or  collected  by  him  or  by  the  city  for 
his  services." 

Section  32  of  the  Town  Law  referred  to  in  said  section  211 
reads  as  follows: 

"  There  shall  be  a  Town  Sealer  of  Weights  and  Measures 
in  each  town  to  be  appointed  by  the  Town  Board  and  hold 
office  during  its  pleasure.  He  shall  take  charge  of  and  safely 
keep  the  tuwn  standards  and  see  that  th?  weights,  measures 
and  all  apparatus  used  in  the  town  which  are  brought  to  him 
for  that  purpose  conform  to  the  town  standards." 

By  section  9  of  the  Civil  Service  Law  it  is  provided  that  the 
Civil  Service  of  the  State  shall  be  divided  into  the  unclassified 
and  the  classified  service  and  that  the  unclassified  service  shall 
comprise  the  head  or  heads  of  any  department  of  the  government. 

I  have  been  able  to  find  but  few  authorities  in  which  the  phrase 
"  head  of  a  department "  has  been  defined,  but  it  seems  to  me  that 
from  the  authorities  upon  this  subject  that  it  may  safely  be  said 
that  an  officer  who  is  in  charge  of  a  separate  department  of  govern- 
ment and  whose  duties  are  prescribed  by  statute  is  to  be  regarded 
as  the  head  of  a  department. 

In  the  case  of  Roosevelt  against  Draper,  23  X.  Y.  318,  it  was 
held  "  that  the  governor  of  an  almshouse  was  the  head  of  a  depart- 
ment within  the  meaning  of  a  statute  prohibiting  a  head  of  a  de- 
partment from  being  interested  in  public  contracts,  etc." 

The  Sealer  of  Weights  and  Measures  in  second  class  cities  ex- 
ercises supervision  and  •control  over  a  particular  branch  of  the 
city  government  and  it  does  not  appear  by  any  statute  that  I  have 
been  able  to  find  that  he  is  subordinate  in  the  performance  of- 
his  duties  to  any  other  city  officer. 

I  am,  therefore,  of  the  opinion  that  the  statutes  above  referred 
to  clearly  contemplated  the  creation  of  a  separate  bureau  in  cities 
of  the  second  class,  the  head  of  which  is  the  Sealer  of  Weights  and 


Digit 


zed  by  G00gle 


,  Report  of  the  Attorney-General.  583 

Measures,  and  therefore  such  office  can  be  regarded  within  the 
unclassified  service  as  defined  in  the  Civil  Service  Law. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Civil  Service  Law. 

Superintendent  of  fires  and  fire  patrol  in  State  Forest  Preserve, 
are  emergency  employees,  and  as  such,  by  chapter  474,  Laws 
of  1909,  sections  69,  70,  and  71,  are  exempt  from  exam- 
ination. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  22,  1909. 

To  the  Honorable,  The  State  Civil  Service  Commission,  Albany, 
N.7.:* 

Gentlemen. —  I  beg  to  acknowledge  receipt  of  your  favor  of  the 
18th  inst.,  in  which  you  ask  for  my  opinion,  "  as  to  whether  or 
not  any  of  the  provisions  of  the  Civil  Service  Law  apply  to 
appointments  to  the  positions  of  superintendent  of  fires  and  fire 
patrols,  made  in  accordance  with  the  provisions  of  sections  69, 
70,  and  71,  of  chapter  474,  Laws  of  1909." 

Section  68  as  amended  by  above  chapter  provides  for  the  organ- 
ization and  maintenance  by  all  railroads  operated  through  forests 
in  the  forest  preserve  counties  of  the  State,  of  a  fire  patrol  to 
protect  the  forests  from  fires  which  may  occur  by  operation  of 
such  roads  in  such  forests  from  April  1st  to  November  1st  each 
year;  and  if  such  railroads  do  not  organize  and  maintain  such 
fire  patrol,  as  are  deemed  adequate  and  sufficient  by  the  Forest, 
Fish  and  Game  Commission,  then  he  (said  commissioner)  is  re- 
quired to  organize  such  patrol,  make  such  rules  and  regulations 
for  their  control  as  he  thinks  proper ;  keep  an  account  of  the  cost 
of  organizing  and  maintaining  such  patrol,  including  the  salaries, 
expenses  and  wages  of  public  officers  or  employees,  and  provides 
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that  the  total  cost  of  such  patrol  shall  be  paid  by  the  railroad 
along  whose  lands  such  patrol  is  maintained.  Such  patrol  officers 
are  required  to  make  verified  reports  to  the  Commissioner  of  all 
fires  in  his  district,  from  what  railroad  the  fire  originated,  the 
quantity  and  quality  of  land  burned  over,  etc. 

Section  69  directs  the  Commissioner  within  sixty  days  after 
the  act  took  effect  to  divide  the  land  in  the  forest  preserve  counties 
into  not  exceeding  four  fire  districts  and  to  appoint  in  each  dis- 
trict a  superintendent  of  fires  at  an  annual  salary  of  $1,500  and 
expenses,  each  town  supervisor  to  be  a  member  of  the  patrol  by 
virtue  of  his  office,  and  in  his  absence  any  member  of  the  town 
board  whom  the  Commissioner  or  superintendent  of  fires  may 
call  upon  to  act,  and  the  Commissioner  is  given  authority  to  form- 
ulate rules  and  regulations  for  the  organization  and  maintenance 
of  local  fire  companies,  and  provide  all  necessary  tools  and  appa- 
ratus for  fighting  fire,  cause  signals  to  be  adopted,  cut  trails,  etc. 

Section  70  prescribes  the  duties  of  superintendent  of  fires,  the 
employment  of  patrolmen  by  the  Commissioner,  the  equipment  of 
such  men,  their  duties,  the  making  and  transmission  of  reports 
to  the  Commissioner,  and  closes  with  this  sentence,  "all  men  em- 
ployed under  the  provisions  of  sections  68,  69  and  70  of  this 
article  shall  as  emergency  employees  be  exempt  from  the  pro- 
visions of  the  civil  service  laws  of  the  state." 

Section  71  provides  that  the  fire  patrolmen  shall  be  paid  at  a 
compensation  to  be  fixed  by  the  Forest,  Fish  and  Game  Commis- 
sioner, and  that  "  all  costs  and  expenses  incurred  by  the  Com- 
missioner and  his  appointees,  including  patrolmen,  and  authorized 
by  the  foregoing  sections  sixty-nine  and  seventy,  shall  be  and  are 
hereby  made  a  state  charge,  and  shall  be  paid  by  the  state  on  the 
approval  of  the  Commissioner,  except  the  wages  and  expenses  and 
keeping  of  supervisors  and  men  summoned  or  employed  to  fight 
forest  fires  actually  burning  which  shall  be  paid  as  hereinafter 
provided.  The  wages  and  expenses  and  keeping  of  supervisors 
and  men  summoned  or  employed  to  fight  forest  fires  actually 
burning  shall  be  fixed  and  paid  for  by  the  Commissioner,"  at  not 
exceeding  a  certain  rate  per  hour,  and  that  one-half  shall  be  paid 
by  the  State  and  one-half  by  the  town  in  which  the  men  are  so 
employed,  and  specifies  the  manner  in  which, an  account  for  the 
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amount  due  to  the  State  from  the  town  or  towns  shall  T>e  trans- 
mitted to  the  board  of  supervisors  for  levy  and  collection. 

It  is  very  evident  that  the  Legislature  intended  to  exempt  all 
superintendents  of  fires  and  patrolmen  from  all  civil  service 
examinations  and  the  provisions  of  the  Civil  Service  Law,  as 
emergency  employees.  It  cannot  be  doubted  that  the  exemption 
was  intended  to  apply  as  much  to  the  superintendents  of  fires,  as 
to  the  patrolmen,  and  it  seems  to  be  the  general  scheme  of  these 
several  provisions  above  referred  to  that  all  supervision  and  con- 
trol over  such  State  employees  should.be  given  to  the  Forest,  Fish 
and  Game  Commissioner,  and  that  he  should  be  charged  with  the 
whole  responsibility  connected  therewith,  which  includes  the  em- 
ployment of  the  men,  the  fixing  of  their  compensation  and  the 
approval  of  their  accounts  for  services  without  civil  service  exam- 
inations of  any  kind.  It  then  becomes  necessary  for  the  Civil 
Service  Commission  to  certify  the  accounts  for  payment  as  pro- 
vided by  section  20  of  the  Consolidated  Civil  Service  Law. 

The  words  "  as  emergency  employees  "  used  in  section  70  raises 
some  doubt  as  to  the  true  legislative  intention  relating  to  the  cer- 
tification of  the  pay  roll  of  such  employees,  but  when  read  in 
connection  with  the  provisions  of  section  71  which  states  that 
all  costs  and  expenses  incurred  shall  be  paid  by  the  State  on  the 
approval  of  the  Forest,  Fish  and  Game  Commission,  which  would 
have  included  the  wages  of  employees  if  it  had  been  intended  to 
impose  that  duty  upon  such  Commissioner,  I  think  the  only  fair 
construction  of  such  words  "  as  emergency  employees "  is  that 
such  employees  are  to  be  exempted  from  civil  service  examina- 
tion, but  their  accounts  for  services  are  to  be  certified  by  the  Civil 
Service  Commission  the  same  as  all  other  State  officers. 

A  special  provision  was  made  by  the  amendments  contained  in 
chapter  474  of  the  Laws  of  1909  for  the  superintendents  of  fires 
and  patrolmen  so  far  as  a  civil  service  examination  is  concerned. 
It  is  a  well-settled  principle  that  "  where  two  statutes  are  enacted 
upon  the  same  general  subject,  the  latter  may  abrogate  the 
former,  or  a  portion  thereof,  although  not  entirely  repugnant  if 
it  is  apparent  that  the  legislature  intended  the  last  enactment  to 
bo  a  substitute  for  the  former  in  whole,  or  in  part." 

People  ex.  rel.  Eoss  v.  The  City  of  Brooklyn,  69  N*.  Y.  605. 

I  am,  therefore,  of  the  opinion  that  the  act  in  question  fully 
and  completely  exempts  such  fire  employees  from  civil  service 
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examination,  but  that  the  Civil  Service  Commission  is  required 
to  certify  their  pay  rolls  the  same  as  other  State  employees. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


General  Business  Law  —  Detectives  —  Licenses. 

State  departments  employing  private  detectives.     Application  of 
to  chapter  25,  Consolidated  Laws. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  30,  1909. 

To  the  Honorable,  The  State  Civil  Service  Commission,  Albariy, 
N.  Y.: 

Gentlemen. —  Your  favor  of  July  29,  1909,  referring  to  me  a 
communication  signed  by  Joseph  P.  O'Connor  and  others,  and 
asking  for  my  opinion  in  regard  to  the  application  of  chapter  25 
of  the  Consolidated  Laws  with  reference  to  the  employment  of 
detectives  by  State  departments,  received. 

Section  70  of  chapter  25  of  the  Consolidated  Laws  provides 
that  no  person  or  partnership  shall  engage  in  the  business  of 
private  detective  for  hire  or  reward  or  advertise  such  business 
to  be  that  of  detective  or  as  conducting  a  detective  agency  without 
having  first  obtained  a  license  so  to  do  from  the  Comptroller  of 
the  State  of  Xew  York. 

Sections  73  and  75  of  that  act  exempt  certain  persons,  among 
others,  attorneys  and  counsellors-at-law. 

In  order  to  determine  the  question  presented,  it  is  necessary 
to  bear  in  mind  two  things:  First,  the  definition  of  the  words 
"  private  detective  "  as  used  in  this  statute;  secondly,  the  object 
or  intent  of  the  Legislature  in  enacting  the  said  law. 

A  detective  has  been  defined  as  a  person  fitted  for  or  skilled 
in  detecting;  employed  in  detecting  as  detective  police;  a  police- 
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man  whose  business  is  to  detect  rogues  by  adroitly  investigating 
their  haunts  and  habits.  A  private  detective  is  a  person  engaged 
in  the  same  occupation  unofficially. 

The  intent  of  the  legislators  in  enacting  this  statute  evidently 
was  to  prevent  certain  abuses  that  had  arisen  on  account  of  im- 
proper and  dishonest  persons  holding  themselves  out  to  the  public 
through  advertisements  and  otherwise  as  detectives.  By  such 
holding  out  they  advertise  themselves  specially  qualified  for  a 
peculiar  kind  of  work  and  by  means  thereof  obtain  unreasonable 
and  improper  compensation. 

The  statute  designs  to  license  qualified  persons  of  good  char- 
acter and  standing,  as  shown  by  the  certificate  of  their  neighbors, 
to  act  as  private  detectives,  and  requires-  them  to  furnish  a  bond 
for  the  faithful  discharge  of  their  obligations. 

I  am  of  the  opinion  that  this  act  does  not  apply  and  is  not 
intended  to  cover  employees  of  any  State  department  of  the  State 
of  New  York.  The  employees  of  the  departments  are  not  persons 
who  hold  themselves  out  to  the  public  as  private  detectives,  nor 
are  they  engaged  strictly  in  the  work  of  private  detectives  as 
defined  by  the  statute.  They  are  employees  only,  and  if  they  are 
required,  in  the  course  of  their  employment,  to  make  investiga- 
tion of  cases  to  ascertain  facts  on  which  the  State  department 
can  exercise  its  lawful  authority  to  prevent  persons  from  violating 
the  law,  I  think  it  was  intended  that  they  should  have  and  exer- 
cise that  right.  Of  course,  it  is  clear  under  the  statute  that  any 
person  employed  by  any  one  department  who  is  an  attorney,  even 
though  employed  in  detective  work,  so  called,  is  not  included 
within  the  terms  of  the  statute,  and  I  do  not  think  that  it  is 
intended  to  cover  attorneys'  clerks  or  employees. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


County  Law  —  Section  180  —  Election  Notices. 

Election    notices    for    coroner   may    not    specify    two-year    term. 
Where  vacancy  occurs,  "  the  Governor  may  appoint  to  fill, 
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the  person  appointed  holding  office  until  and  including  the 
last  day  of  December  succeeding  the  first  annual  election," 
etc.  Xo  authority  in  law  for  election  of  coroner  for  less 
than  three-year  term. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  13,  1909. 

Hon.   Charles  L.  Milliken,  President  of  Civil  Service  Com- 
mission,  Canandaigua,  N.  Y.:' 

Dear  Sir. —  I  have  your  favor  of  the  7th  inst.,  by  which  I  am 
informed  that  in  Ontario  county  the  election  notices  specify  that 
a  coroner  is  to  be  elected  "  for  a  two  year  term,  in  the  place  of 
George  S.  Hint  appointed  by  the  Governor  to  fill  the  vacancy," 
and  I  am  asked  by  what  authority  can  the  term  of  a  coroner  be 
limited  for  two  years  in  order  to  preserve  the  regular  order  of 
things,  and  in  reply  I  beg  to  state  that  by  subdivision  2  of  section 
180  of  the  County  Law  it  is  provided  that  the  Governor  may 
appoint  a  coroner  when  a  vacancy  shall  occur  in  such  office,  "  and 
the  person  appointed  shall  hold  the  office  until  and  including  the 
last  day  of  December  succeeding  the  first  annual  election  there- 
after at  which  such  vacancy  can  be  lawfully  filled,"  and  as  the 
term  of  the  present  appointee  will  expire  by  force  of  this  statute 
on  the  last  day  of  December,  1909,  it  becomes  necessary  to  fill 
the  position  by  the  election  of  the  same  or  another  man  at  the 
ensuing  election. 

It  is  provided  by  the  same  section,  subdivision  one,  that  such 
officers  shall  "  hold  their  offices  for  three  years  from  and  includ- 
ing the  first  day  of  January  succeeding  their  election/'  and  as 
this  statutory  provision  applies  directly  to  the  office  of  coroners, 
I  think  it  must  control. 

I  find  no  authority  either  in  the  County  Law  or  Public  Officers 
Law  for  the  election  of  a  coroner  for  less  than  a  full  term  of 
three  years. 

Yours  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 
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Civil  Service  Law  —  Section  4  —  Examiner  Civil  Service 
Commission. 

Payment  of  additional  compensation  to  employee  of  another 
department,  for  services  rendered  the  Commission  as  exam- 
iner outside  of  regular  duties,  not  a  violation  of  section  4. 

(See  opinions, December  13,  1901,  p.  313  Report;  December  28, 
1906,  p.  491  Report) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  19,  1909. 

Hon.  John  C.  Birdseye,  Secretary,  State  Civil  Service  Com- 
mission, Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  6th  inst.,  in  which  you 
ask  my  opinion  upon  the  claim  of  Mr.  Schuyler  C.  Phillips  to 
compensation  for  services  rendered'  your  department  as  an  exam- 
iner, under  section  4  of  the  Oivil  Service  Law.  This  section  reads 
in  part  as  follows: 

"  The .  commission  may  elect  one  of  its  members  to  be 
president,  and  may  employ  a  chief  examiner,  a  secretary  and 
such  other  officers,  clerks  and  examiners  as  it  may  deem  nec- 
essary or  proper  to  carry  out  the  purposes  of  this  chapter, 
and  such  employees  shall  hold  office  duing  the  pleasure  of 
the  commission.  *  "*  *  The  commission  may  select  suitable 
persons  in  the  official  service  of  the  state  or  any  of  its  civil 
divisions,  after  consulting  the  head  of  the  department  or 
office  in  which  such  persons  serve,  to  act  as  examiners  under 
its  direction.  Persons  so  selected  shall  be  entitled1  to  com- 
pensation from  the  commission  for  their  necessary  expenses 
occasioned  by  the  service  actually  rendered,  in  addition  to  ' 
the  regular  service  required  in  the  department  or  office  where 
they  are  regularly  employed.  The  compensation  of  exam- 
iners shall  not  exceed  five  dollars  per  day,  except  in  the 
case  of  special  and  expert  examiners  employed  in  the  prep- 
aration of  questions  and  rating  of  candidates;  the  commis- 
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sion  shall  not  expend  or  authorize  the  expenditure  of  moneys 
for  any  purpose  in  excess  of  the  sums  appropriated  therefor 
by  law." 

It  appears  from  Mr.  Phillips'  letter  that  he  was  on  August  16th 
last  engaged,  without  solicitation  on  his  part,  by  your  chief  exam- 
iner, to  read  proofs,  examine  answer  papers,  and  mark  such 
ratings  upon  the  same  as  in  his  best  judgment  as  an  expert 
printer  seemed  just,  and  that  all  of  this  labor  was  performed 
after  the  regular  office  hours  of  the  State  Insurance  Department 
in  which  he  is  employed. 

Section  43  of  the  Civil  Service  Law,  which  was  formerly  sec- 
tion 4  of  chapter  521  of  the  Laws  of  1901,  reads  as  follows: 

"  Extra  salary  or  compensation  prohibited.  No  person 
holding  a  position  or  employed  in  any  department,  bureau, 
commission  or  office  to  which  this  article  applies  and  for 
which  a  definite  salary  or  compensation  has  been  appropri- 
ated or  designated,  shall  receive  any  extra  salary  or  com- 
pensation in  addition  to  that  so  fixed." 

This  section,  however,  has  been  interpreted  not  to  prevent  the 
payment  of  additional  compensation  by  another  department  of 
the  State  for  work  performed  by  a  State  employee  outside  of  his 
regular  duties  and  office  hours.  (See  opinion  of  Attorney-Gen- 
eral Davies,  December  13,  1901,  Report  of  Attorney-General  for 
1901,  page  313.)  The  question  which  you  ask,  therefore,  re- 
solves itself  into  the  proper  construction  of  the  provision  of  sec- 
tion 4  above  set  forth. 

While  the  language  of  this  statute  is  not  as  clear  as  might  bo 
desired,  it  is  my  opinion  that  construing  it  in  the  light  of  the 
practice  previously  existing,  as  shown  by  the  opinion  of  the 
former  Attorney-General  above  referred  to,  there  is  nothing  which 
prohibits  your  Commission  from  paying  compensation  to  an  em- 
ployee of  another  department  engaged  by  you  to  perform  the  work 
of  an  examiner  in  addition  to  the  work  pertaining  to  his  regular 
employment  in  his  own  department  and  outside  of  his  regular 
office  hours.  The  provision  of  the  statute  "  the  compensation  of 
examiners  shall  not  exceed  five  dollars  per  day  "  is  general  in  its 
application  and  is  not  restricted  to  such  examiners  as  are  not  in 
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the  official  service  of  the  State.  Moreover,  the  statement  in 
reference  to  persons  taken  from  another  State  department  — 
"  persons  so  selected  shall  be  entitled  to  compensation  from  the 
commission  for  their  necessary  expenses" — does  not,  it  seems 
to  me,  limit  the  compensation  which  can  be  paid  them  to  such 
expenses.  It  may  be  regarded  as  a  provision  for  the  payment  of 
compensation  for  expenses  in  addition  to  compensation  paid  for 
services.  Such  an  interpretation  of  the  statute  is  not  only  in 
harmony  with  the  established  practice  among  State  departments 
already  referred  to,  but  is  also,  in  my  opinion,  in  accord  with 
justice  and  right. 

It  is,  therefore,  my  opinion  that  the  claim  of  Mr.  Phillips  may 
properly  be  recognized  by  your  Commission. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

A  ttorney-  Genera  L 


Civil  Service  Law. 

Position  of  two  notarial  clerks  in  the  office  of  the  clerk  of  Xew 
York  county.  Whether  properly  appointed  and  in  competi- 
tive class. 

STATE  OF  NEW  YORK, 

Attorney-Generals  Office, 

Albany,  December  7,  1909.  . 

Hon.  John  C.  Birdseye,  Secretary,  State  Civil  Service  Com- 
mission, Albany,  N.  Y.-: 

Dear  Sir. —  I  have  your  request  for  an  opinion  as  to  the  status 
of  two  notarial  clerks  in  the  office  of  the  clerk  of  the  county  of 
New  York,  which  question  has  been  referred  to  me  by  a  resolu- 
tion of  the  Board  of  Civil  Service  Commissioners,  I  have  given 
this  matter  very  careful  attention  and  have  received  a  memo- 
randum from  the  eminent  counsel  who  represents  these  two  clerks, 
setting  forth  his  view  of  the  question. 
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From  your  letter  and  the  various  communications  which  you 
inclosed  therein,  it  appears  that  James  F.  Gilligan  was  appointed 
notarial  clerk  to  fill  a  vacancy  in  January,  1906.  Your  records 
also*  show  that  under  date  of  June  25,  1908,  the  county  clerk 
notified  your  Commission  of  the  appointment  of  Mr.  Albert  E. 
Walker  to  the  position  of  notarial  clerk,  under  the  provisions  of 
chapter  246  of  the  Laws  of  1908. 

It  appears  that  prior  to  December  28,  1908,  the  civil  service 
rules  provided : 

u  No  office  or  position  shall  be  deemed  to  be  in  the  exempt 
class  unless  it  is  specifically  named  in  this  rule,  nor  shall 
more  than  one  appointment  be  made  to  or  under  the  title  of 
any  such  office  or  position,  unless;  a  different  number  is 
specifically  mentioned  in  this  rule,  or  unless  the  salary  of 
such  office  or  position  is  paid  wholly  from  the  salary  or  offi- 
cial emoluments  of  the  head  of  the  office,  no  part  of  which 
is  to  be  returned  or  accounted  for  as  public  funds." 

It  also  appears  that  the  classification  of  positions  in  the  office 
of  the  county  clerk  of  New  York  county,  prior  to  this  date,  in- 
cluded the  list  of  positions  in  the  exempt  class :  "  One  notarial 
clerk."  From  this  it  would  follow  that  if  the  positions  of  notarial 
clerk  were  properly  in  the  civil  service  of  the  state,  only  one  of 
those  positions  was  in  the  exempt  class.  The  other  not  being 
specifically  placed  in  that  class  would  be  in  the  competitive  class. 
If  this  view  is  correct,  the  second  appointment  —  that  of  Mr. 
Albert  E.  Walker,  which  was  apparently  not  made  after  competi- 
tive examination  or  from  lists  certified  by  your  Commission  — 
was  not  in  accordance  with  law. 

It  appears  from  your  letter  that  as  it  was  the  opinion  of  your 
Commission  that  persons  who  were  paid  from  the  fees  or  official 
emoluments  of  the  head  of  a  department  were  not  in  the  civil 
service  of  the  State  so  far  as  the  application  of  the  Civil  Service 
Law  and  rules  were  concerned,  it  recommended  to  the  Governor 
in  August,  1908,  that  the  paragraph  above  quoted  be  amended  to 
read  as  follows: 

"  Xo  office  or  position  shall  be  deemed  to  be  in  the  exempt 
class  unless  it  is  specifically  named  in  this  rule,  nor  shall 
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more  than  one  appointment  be  made  to  or  under  the  title  of 
any  such  office  or  position,  unless  a  different  number  is  spe- 
cifically mentioned  in  this  rule." 

At  the  same  time,  the  Commission  also  recommended  that  the 
classification  of  positions  in  the  exempt  class*  of  the  county  clerk, 
Xew  York  county,  be  amended  by  striking  out  the  words :  "  One 
notarial  clerk."  These  several  recommendations  were  approved 
by  the  Governor  on  December  28,  1908.  After  that  time,  there- 
fore, if  the  position  of  notarial  clerk  had  been  properly  filled  by 
appointment  in  the  exempt  class,  it  would  come  within  the  com- 
petitive class  by  operation  of  law,  provided  it  were  in  the  civil 
service  of  the  State. 

The  question  of  the  status  of  these  two  men,  therefore,  seems  to 
lne  to  be  this:  If  they  were  not  in  the  civil  service  of  the  State  Kt 
the  time  they  were  appointed,  then  the  resolution  of  the  board  of 
aldermen  and  the  board  of  estimate,  which  was  adopted  February 
19,  1909,  to  pay  these  men  salaries  at  the  rate  of  $1,500  per 
annum,  would  create  new  positions  and  neither  of  the  old  incum- 
bents would  become  incumbents  of  these  new  positions.  If,  on 
the  other  hand,  these  appointees  were  in  the  civil  service  of  the 
State  prior  to  the  enactment  of  this  resolution,  and  had  been 
properly  appointed,  no  new  positions  would  be  created  but  simply 
a  different  method  of  payment  adopted.  In  that  event,  the  old 
incumbents,  by  operation  of  the  law,  would  still  retain  their  posi- 
tions. Likewise,  in  the  absence  of  any  specific  classification  in 
the  exempt  class  they  would  be  in  the  competitive  class. 

Two  questions,  therefore,  are  presented:  The  first  is  whether 
these  appointees,  paid  as  they  were  prior  to  the  enactment  of  the 
above  resolution,  were  in  the  civil  service  of  the  State;  and  the 
second  is  whether,  if  in  such  service,  they  were  properly  appointed 
to  the  positions  which  they  now  hold. 

As  you  point  out  in  your  letter  to  Hon.  Robert  F.  Wagner, 
under  date  of  January  G,  1909,  the  test  as  to  whether  these  posi- 
tions are  to  he  regarded  as  within  the  civil  service  of  the  State, 
is  whether  or  not  their  incumbents  were  paid  "  from  the  salary 
or  official  emoluments  of  the  county  clerk,  no  part  of  which  is  to 
be  returned  or  accounted  for  as  public  funds." 
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Section  84  of  chapter  246  of  the  Laws  of  1908  provided  in 
part  as  follows : 

"  The  clerk  of  each  of  the  counties  of  New  York  and 
Kings  may  retain,  from  each  fee  so  paid  by  a  notary  public 
as  a  condition  of  filing  his  oath  of  office,  three  dollars,  but 
not  exceeding  the  total  amount  of  fifteen  hundred  dollars  in 
the  county  of  Kings  nor  three  thousand  dollars  in  the  county 
of  New  York  in  any  one  year,  and  each  of  the  county  clerks 
of  the  counties  of  New  York,  Kings  and  Erie  may  apply  the 
amount  so  retained  by  him  in  payment  of  the  salary  of  the 
notarial  clerk  or  clerks  in  his  office.  *  *  *  If  the  office  of 
any  such  county  clerk  is  a  salaried  office,  such  county  clerk 
shall  pay  over  the  sum  so  retained  by  him,  to  the  officer  to 
whom  fees  of  such  county  clerk  are  required  by  law  to 
be  paid." 

From  the  above  language  of  the  statute,  it  appears  that  the 
county  clerk  being  a  salaried  officer  was  not  paying  these  officers 
out  of  his  own  emoluments  or  salary,  but  out  of  public  funds 
which  had  to  be  accounted  for,  under  the  statute.  This  is  the 
view  which  was  taken  by  Mr.  Hervey,  the  supervising  statistician 
and  examiner,  in  his  communication  to  the  comptroller  of  the  city 
of  New  York,  a  copy  of  which  you  inclose,  and  also  the  view 
taken  by  the  board  of  estimate  and  apportionment  and  board  of 
aldermen  of  the  city  of  New  York  in  enacting  the  resolution  above 
set  forth.  It  would  seem  to  me,  therefore,  to  be  clear  that  prior 
to  the  adoption  of  that  resolution,  the  position  of  notarial  clerk 
in  the  office  of  the  county  clerk  of  New  York  county  was  in  the 
civil  service  of  the  State. 

The  only  remaining  question  is  whether  the  incumbents  were 
properly  appointed  to  that  position.  If  they  were,  since  the  reso- 
lution providing  for  the  payment  of  their  salaries  in  the  regular 
way  did  not  create  any  new  positions,  they  would  continue  to  hold 
them  at  the  present  time.  As  has  already  been  seen,  only  one 
notarial  clerk  was  specifically  placed  in  the  civil  service  class  by 
the  civil  service  rules  in  force  prior  to  December  28,  1908.  From 
this  it  would  follow  that  the  second  position  was  necessarily  in 
the  competitive  class.  The  first  appointment  made,  therefore, — 
that  of  Mr.  Gilligan,  would  be  valid,  but  when  the  county  clerk 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  595 

assumed  to  appoint  Mr.  Walker  after  the  enactment  of  chapter 
246  of  the  Laws  of  1908,  he  was  assuming  to  appoint  him  to  a 
position  in  the  competitive  class.  If,  therefore,  this  second 
appointment  was  not  made  from  lists  certified  by  your  Commis- 
sion, it  is  my  opinion  that  it  is  invalid. 

It  follows  from  this  that,  when  the  rules  of  your  Commission 
were  changed,  as  above  set  forth,  on  December  28,  1908,  the  posi- 
tion of  Mr.  Gilligan  was  transferred  from  the  exempt  to  the  com- 
petitive class  and  that  he  still  retains  that  position  by  virtue  of 
his  original  appointment.  The  second  position  of  notarial  clerk, 
however,  has  always  been  and  still  is  in  the  .competitive  class, 
and  unless  the  appointment  of  Mr.  Walker  was  properly  made  as 
within  that  class,  he  is  not  entitled  to  continue  in  that  position. 

I  return  herewith  the  several  communications  and  inclosures 
which  you  handed  me  with  your  letter. 

Very  respectfully  yours, 

EDWAED  E.  O'MALLEY, 

.Attorney-General. 


OPINIONS  RENDERED  THE  STATE  COMMISSION   IN 

LUNACY. 


State  Commission  in  Lunacy  —  State  Institutions. 

Exchange  of  premises  at  Creedmoor,  and  option  by  State  for  site 
for  Flatbush  Hospital  at  Greenvale.  Offer  of  adjacent  land 
owners  to  take  over  land  and  reimburse  State.  Whether 
under  chapter  77,  Laws  of  1909  another  site  may  be  secured. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  22,  1909. 

Shelden  T.  Viele,  Esq.,  State  Commissioner  in  Lunacy,  Capitol, 
Albany,  N.  Y. 
Dear  Sir. — I  have    your  letter  of    the  21st  inst.,  asking  my 
opinion  upon  the  proper  interpretation  of  chapter  77  of  the  Laws 
of  1909,  providing  as  follows: 
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"  Section  1.  The  land  and  premises  situated  at  Creedmoor 
*  *  *  may  be  exchanged  by  the  said  State  Commission 
in  Lunacy,  if  the  said  commission  shall  deem  it  advisable, 
for  lands  located  on  Long  Island,  or  the  same  may  be  sold  by 
the  said  commission  in  its  discretion  and  other  lands  so  situ- 
ated may  be  purchased,  at  a  place  convenient  of  access  to  the 
borough  of  Brooklyn,  city  of  Now  York,  either  by  rail  or 
water,  or  both,  such  sale  and  purchase  to  be  approved  by  the 
governor." 

You  state  that  acting  under  this  law,  the  board  of  managers  of 
the  Flatbush  Hospital  examined  a  site  at  Greenvale  and  reeom- 
mendeel  it  to  the  Commission.  That  the  Commission  and  the 
Governor  approved  of  the  selection  of  548  acres  of  this  site.  That 
a  real  estate  dealer  had  procured  options  in  his  own  name  upon  all 
the  pieces  embraced  in  this  tract  and  had  assigned  the  options  to 
Dr.  Dewing,  contracts  having  been  drawn  in  the  name  of  Dr. 
Dewing  for  the  purchase  and  sale  of  all  the  parcels  and  were 
signed  by  all  the  owners  of  the  respective  parcels  except,  one, 
and  10  per  cent,  of  the  purchase  price  paid.  This  money  was 
obtained  by  Dr.  Dewing  upon  requisitions  under  section  4  of  this 
same  act.  A  lis  pendens  seeking  specific  performance  under  the 
option  of  the  owner  who  refused  to  sign  the  contract  has  been  filed. 
Now  the  owners  of  lands  in  the  vicinity  have  made  a  combination 
pool  and  offered  to  take  over  all  these  lands  and  reimburse  the 
purchaser,  Dr.  Dewing,  representing  the  State,  for  all  moneys 
paid  out  and  to  save  the  State  harmless  from  all  expenses  on  ac- 
count of  these  negotiations. 

You  ask  my  opinion  whether  the  State  can  proceed  to  take 
another  site  under  the  provisions  of  this  chapter  or  whether  ad- 
ditional legislation  is  necessary. 

You  point  out  what  must  be  conceded  —  that  if  title  to  any  of 
these  parcels  should  fail  and  the  purchase  thus  be  frustrated,  the 
right  of  the  Commission  to  purchase  would  not  have  been  ex- 
hausted. It  seems  to  me  that  the  same  reasoning  will  support  the 
right  of  the  Commission  to  buy  if  for  any  other  reason  the  pro-  * 
posed  purchase  fails  of  consummation.  Until  the  power  conferred 
by  the  statute  upon  the  Commission  to  purchase  other  lands  has 
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been  actually  exercised  and  the  purchase  consummated,  the  power 
is  not,  in  my  opinion,  exhausted. 

■Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

State  Institutions  —  Insanity  Law  —  Article   VII,  Section  172 

(Consolidated). 

Pathological  Institute.  State  Commission  in  Lunacy  may  desig- 
nate Ward's  Island  as  place  of  residence  of  Director  of  Path- 
ological Institute,  and  assistant  physicians. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  7,  1909. 

Dr.  Albert  Warren  Ferris,  President,  State  Commission  in 
Lunacy,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  July  2,  1909,  is  at  hand.  The 
question  submitted  by  you  is  whether  or  not  there  is  any  legal  ob- 
jection to  your  Commission  designating  Ward's  Island  as  the 
place  of  residence  of  the  Director  of  the  Pathological  Institute. 

Article  7,  of  chapter  27,  section  172  of  the  Consolidated  Laws 
of  the  State,  provides  for  the  appointment  by  your  Commission, 
after  a  special  examination,  of  a  director  of  said  institute. 

The  section  further  provides  as  follows :  "  His  office  and  labo- 
ratory shall  be  in  the  City  of  New  York." 

Inasmuch  as  Ward's  Island  is  a  part  of  the  city  of  New  York, 
I  can  see  no  legal  objection  to  your  Commission  designating  that 
island  as  his  residence. 

Nor  can  I  see  any  legal  objection  to  your  Commission  desig- 
nating the  residence  of  the  assistant  physicians  connected  with 
that  institution  and  with  the  Manhattan  State  Hospital  in  such 
place  as  to  your  Commission  may  seem  to  be  desirable  and  for  the 
.  best  interest  of  the  service. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 
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OPINIONS  RENDERED  THE  STATE  COMMISSION  OF 

HIGHWAYS. 


Highway  Law —  Section   311 —  Civil  Service  Law. 

New   Highway    Commission.     Reappointment    of    employees   of 
State  Engineer's  office  within  discretion  of  the  Commission. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  21  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  Commission  of  Highways, 
Albany,  N.  Y. : 

Dear  Sir, — Replying  to  your  letter  of  the  18th  instant,  in 
which  you  request  my  opinion  as  to  whether,  under  section  311  of 
the  Highway  Law,  your  Commission  will  be  obliged  to  take  into 
its  employment  any  of  the  employees  of  the  State  Engineer's 
office,  en  block,  I  beg  to  advise  as  follows : 

Section  311  provides  that  the  State  Engineer  shall  transfer  and 
deliver  to  your  Commission  all  contracts,  books,  etc.,  in  his  pos- 
session, when  your  Commission  is  appointed  and  has  qualified, 
pertinent  to  highways  and  bridges,  and  further  authorizes  you  to 
take  possession  of  all  such  contracts,  books,  etc.     It  then  provides : 

"  The  commission  may  also  reappoint  in  its  employment 
resident  and  other  engineers,  level  ers,  rodmen,  clerks,  and 
employees  engaged  or  connected  with  the  department  of  high- 
ways in  the  office  of  the  State  Engineer,  or  employed  by  him 
in  connection  with  the  powers  and  duties  exercised  and  per- 
formed by  him  in  respect  to  highways  and  bridges,  and  all 
such  engineers,  clerks  anel  employees  shall  be  eligible  to 
transfer  and  appointment  to  positions  under  the  commission." 

Tt  is  perfectly  clear,  in  my  opinion,  that  under  this  section, 
your  Commission  is  under  no  compulsion  to  retain  in  its  employ 
any  of  the  employees  of  the  State  Engineer  enumerated  therein. 
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The  language  is  permissive  only  and  leaves  it  entirely  to  your  dis- 
cretion to  retain  or  not  to  retain  these  employees. 

In  giving  my  opinion  upon  this*  right  of  your  Commission, 
however,  I  do  not  wish  to  pass  upon  the  question  whether  the  em- 
ployees so  dismissed  would  have  any  claim  either  for  reappoint- 
ment under  the  Civil  Service  Law  or  for  damages'  caused  by 
breach  of  any  contract  under  which  they  were  employed. 

I  call  your  attention,  however,  to  section  21  of  the  Civil  Ser- 
vice Law,  providing  that  if  a  position  held  by  a  veteran  is  abol- 
ished, such  veteran  shall  not  be  discharged  from  the  public  service, 
but  shall  be  transferred  to  any  branch  of  the  State  service  for 
duty  in  such  position  as  he  may  be  fitted  to  fill,  receiving  the 
same  compensation  therefor,  and  further  making  it  the  duty  of  all 
persons  clotheel  with  power  of  appointment  to  make  such  transfer 
effective. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Chapter  330,  Laws  1908  —  Civil  Service  Law. 

County  Engineer  or  Superintendent  of  Highways  Delaware 
County,  holds  office  until  expiration  of  term.  Competitive 
Civil  Service  applies  to  engineers  and  superintendents  under 
new  law. 

STATE  OF  NEW  YORK, 

Attorney-Generates  Office, 

Albany,  January  22,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y. : 

Dear  Sir. — I  have  your  favor  of  January  13th  with  the  en- 
closed certificate  of  J.  Milo  Graham,  Chairman  and  David  S. 
Booth,  Clerk  of  the  board  of  Supervisors  of  Delaware  County. 

It  will  be  noted  by  a  reference  to  section  312  of  330  of  the 
Laws  of  1908  that  county  engineers  and  superintendents  of  high- 
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ways  in  office  when  the  law  took  effect  shall  continue  to  hold  their 
respective  offices  until  the  expirations  of  their  terms  and  until  a 
district  or  county  superintendent  shall  have  been  appointed  and 
qualified,  as  provided  by  the  new  law. 

Chapter  609  of  the  Laws  of  1904  provided  for  the  appointment 
of  a  county  engineer  or  superintendent  of  highways  and  it  appears 
from  the  certificate  enclosed  that  Mr.  Van  Tossle  was  appointed 
prior  to  January  1,  1909,  had  fully  qualified  and  that  his  term 
will  not  expire  until  January  1,  1910.  It  does  not  appear  when 
Mr.  Van  Tossle's  term  commenced. 

The  governor's  order,  placing  county  superintendents  of  high- 
ways in  the  competitive  list  of  the  State  Civil  Service,  only  ap- 
plied to  superintendents  provided  for  under  chapter  330  of  the 
Laws  of  1908. 

I  am,  therefore,  of  the  opinion  that  Mr.  Van  Tossle  was  legally 
in  office  at  the  time  the  new  law  took  effect  and  cannot  be  required 
to  pass  a  civil  service  examination  and  can  continue  to  hold  out 
the  term  for  which  he  was  appointed. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Section  146, 

Authority  of  State  Engineer  and  Xew  Highway  Commission 
over  the  placing  of  telegraph  and  telephone  poles  on  State 
and  County  highways: 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  20,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  Department  of  Highways, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  15th  inst.,  asking 
my  opinion  whether,  under  section  146  of  the  Highway  Law,  the 
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State  Engineer  is  given  the  power  to  regulate  the  setting  of  tele- 
graph and  telephone  poles  on  State  and  county  highways  and 
whether  your  Commission  may  now  prescribe  such  rules  and  regu- 
lations for  telephone  and  telegraph  companies  as  it  deems  wise, 
I  beg  to  advise  as  follows: 

Section  140  is  headed :  "  Street  surface  railroads  on  highways." 
Under  the  authorities  in  this  State,  the  heading  of  sections  is  to  be 
taken  into  consideration  in  construing  the  language  used  but  if 
such  language  is  not  subject  to  more  than  one  interpretation  its 
effect  will  not  be  nullified  because  the  heading  may  not  be  broad 
enough  to  indicate  the  entire  scope  of  the  section.  In  this  sec- 
tion the  statute  reads  as  follows: 

u  Xo  street  surface  railroad  shall  be  constructed  upon  any 
portion  of  a  State  or  county  highway  which  has  been  or  may 
be  improved  under  the  provisions  of  this  article,  nor  shall 
any  person,  firm  or  corporation  enter  upon  or  construct  any 
works  in  or  upon  any  such  highway,  except  with  the  ap- 
proval of,  and  under  such  conditions  and  regulations  as  may 
be  prescribed  by  the  commission,  notwithstanding  any  con- 
sent or  franchise  granted-  by  the  town  superintendent  or  mu- 
nicipal authorities  of  any  town." 

These  words  are  perfectly  clear  and  extend  the  prohibition  of 
the  section  beyond  the  construction  of  street  surface  railroads  so 
as  to  make  it  include  any  works  which  may  be  constructed  in  the 
highway  and  any  entry  upon  the  highway  by  any  person,  firm  or 
corporation. 

It  is,  therefore,  my  opinion  that  under  this  section  your  Com- 
mission has  the  power  to  make  such  lules  and  regulations  or  im- 
pose such  conditions  as  it  may  deem  wise,  for  telephone  and 
telegraph  companies. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Highway  Law  —  Section  179  —  Street  Railways. 

Property  along  highways  owned  by  street  railways,  may  not  be 
assessed  for  sprinkling,  etc.  (O'Reilly  v.  City  of  Kingston, 
114  N.  Y.  439.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 


Albany,  March  13,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — Replying  to  your  favor  of  recent  date  in  which 
you  ask  my  opinion  whether,  under  section  179  of  the  Highway 
Law,  a  street  railway  having  tracks  along  the  highway  can  be 
assessed  for  sprinkling  and  the  removal  of  filth  and  refuse,  I  beg 
to  advise  that  under  the  decisions  in  this  State,  the  property 
owned  by  a  street  railway,  in  the  highway  cannot  be  regarded 
as  abutting  upon  the  highway,  and  therefore  such  company  can- 
not be  assessed,  under  this  section. 

O'Reilly  v.  City. of  Kingston,  114  X.  Y.  439. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Section  170. 

Whether  construction  of  word  "  contract  "  requires  the  Highway 
Commission  to  advertise  for  bids  etc.      (See  section  130.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  20th,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  am  pleased  to  acknowledge  receipt  of  your  favor 
of  March  15,  1909,  with  which  you  enclosed  a  letter  from  H.  K. 
Bishop,  first  deputy,  asking  for  my  construction  of  section  170 
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of  the  Highway  Law,  and  more  particularly  if  the  word  "  con- 
tract "  therein  used,  will  require  the  Commission  to  advertise  for 
bids  and  let  the  work  mentioned  in  said  section  to  the  lowest 
bidder. 

The  above  section  must  be  read  in  connection  with  the  other 
provisions  of  the  act,  and  upon  reference  to  section  130'  thereof, 
it  will  be  observed  that  the  leading  paragraph  reads  as  follows: 

"Contracts  for  construction  or  improvement  of  highways. 
State  and  county  highways-  shall  be  constructed  or  improved 
by  contract.  Upon  the  completion  and  final  adoption  or  ap- 
proval, as  provided  by  law,  of  the  plans?  specifications  and 
estimate  for  the  construction  or  improvement  of  a  state  or 
county  highway,  contracts  therefor  shall  be  executed  as  pro- 
vided  herein." 

Subdivision  3  of  such  section  provides: 

"  The  contract  for  the  construction  or  improvement  of 
such  highway  or  section  thereof  shall  be  awarded  to  the  low- 
est responsible  bidder,"  etc. 

It  seems  clearly  to  have  been  the  intention  of  the  Legislature  to 
have  the  work  upon  the  State  and  county  highways  done  by  the 
town,  district  or  county  superintendent,  under  rules  and  regula- 
tions of  the  Commission,  and  if  proper  performance  of  such  work 
cannot  be  secured  in  that  manner,  then  the  work  must  be  done  by 
contract,  and  in  making  such  contracts  the  Commission  will  have 
to  be  controlled  by  the  provisions  of  section  130.  I  do  not  think', 
however,  that  the  work  connected  with  the  establishment  and 
maintenance  of  a  system  of  patrol  of  the  State  and  county  high- 
ways is  required  to  be  done  by  contract. 

I  appreciate  fully  the  disadvantages  and  unpleasant  conditions 
which  will  arise  in  some  cases  by  the  Commission  being  required 
to  advertise  for  bids,  and  to  let  the  work  by  contract,  but  the 
statute  is  mandatory,  and  more  trouble  is  liable  to  arise  by  a  de- 
parture from  the  statutory  requirements  than  would  accrue  by  a 
strict  compliance  therewith. 

If  the  present  system  is  found  cumbrous  and  expensive  it  would 
be  better  to  secure  an  amendment  of  section  170,  giving  the  State 
Commission  a  certain  amount  of  discretion  in  all  cases  where  it 
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is  deemed  expedient  to  have  the  work  done  by  day  labor  under 
the  direction  and  supervision  of  the  district  highway  inspector. 
It  seems  to  me  that  such  a  course  would  be  preferable  rather  than 
to  resort  to  a  doubtful  practice  which  might  involve  the  Com- 
mission in  litigation,  in  the  way  of  mandamus  proceedings  or 
otherwise. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway'  Law  —  Chapter  715,    Laws  1907 —  State    Roads — • 

Contracts. 

Road  Xo.  652,  Clinton  county.  Whether  contract  already  let  may 
be  amended  by  canceling  2,000  feet  thereof,  not  on  official 
map.  Authority  for  change  vests  in  the  board  of  supervisors* 
(Sec.  315  Xew  Consolidateel  Highway  Law.) 

(See  opinion  October  15,  1908.) 

STATE  OF  XEW  YORK, 

Attorney-Gexeral's  Office, 

Albany,  March  24,  1909. 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — 1  am  pleased  to  acknowledge  receipt  of  your  favor 
of  March  3,  with  which  you  inclosed  a  copy  of  letter  from  C.  R. 
Allen,  Jr.,  assistant  engineer,  and  a  letter  from  J.  C.  Finch, 
engineer  in  charge  of  Road  Xo.  052,  Clinton  county,  asking  my 
opinion  as  to  whether  a  contract  already  let  can  be  amended  by 
canceling  2,000  feet  thereof,  from  which  correspondence  it  appears 
that  the  road  in  question,  except  2,000  feet  thereof,  was  surveyed, 
mapped  and  established,  as  provided  by  chapter  715  of  the  Laws 
of  1907,  and  that  the  contract  as  let  deviates  from  the  county 
system  of  roads  on  the  official  map,  at  station  125-00  to  Moores 
town  line,  a  distance  of  2,000  feet,  and  that  such  last  mentioned 
piece  of  road  is  not  upon  the  official  map. 
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It  appears  very  clearly  that  a  mistake  was  made  in  the  letting 
of  the  contract  and  that  unless  a  change  is  made  in  the  contract, 
there  will  be  an  unlawful  use  of  State  funds,  as  it  is  provided, 
among  other  things,  in  section  1,  chapter  715  of  the  Laws  of  1907, 
that  "  no  highways  shall  hereafter  be  improved  with  such  funds  in 
addition  to  those  so  designated,  except  as  they  may  hereafter  be 
added  to  the  map  by  Legislative  enactment." 

It  will  be  observed  upon  a  reading  of  section  315  of  the  new 
Consolidated  Highway  Law,  that  the  provisions  of  chapter  715 
of  the  Laws  of  1907  are  continued  in  force  "  except  that  the 
board  of  supervisors  of  any  county  is  hereby  authorized  to  modify 
the  designation  of  county  highways  on  such  map  by  resolution 
duly  adopted. by  a  majority  vote  of  the  members  of  such  board, 
provided  the  total  mileage  as  originally  designated  upon  the 
county  map  in  such  county  is  not  thereby  materially  increased." 

From  a  reading  of  the  above  statutes,  it  is  very  evident  that  a 
change  cannot  be  made  in  the  line,  except  by  the  board  of  super- 
visors of  the  county  of  Clinton. 

The  making  of  the  contract  for  the  construction  of  the  2,000 
feet  of  road  not  designated  upon  the  map  prepared  by  the  State 
Engineer  and  Surveyor  as  provided  by  chapter  715  of  the  Laws 
of  190,7,  was  ultra  vires  and  was  beyond  and  outside  the  powers 
conferred  on  the  former  State  Engineer  to  make,  and  was  abso- 
lutely void  so  far  as  such  2,000  feet  was  concerned,  and  if  a  com- 
promise cannot  be  effected  between  your  commission,  the  board  of 
supervisors  of  Clinton  county,  and  the  contractor,  whereby  the 
same  amount  of  road  can  be  constructed  from  station  125-00 
along  the  route  of  the  county  ro#d  designated'  upon  the  map, 
notice  should  be  given  to  the  contractor  and  board  of  Supervisors 
that  the  contract  for  the  construction  of  that  portion  of  the  high- 
way was  made  without  authority  and  is  therefore  void,  and  that 
no  state  funds  can  be  applied  or  used  in  the  work  thereon,  and  if 
any  portion  of  such  2000  feet  of  roadway  is  hereafter  constructed 
the  state  will  not  and  cannot  be  made  to  contribute  any  portion  of 
"the  expense  thereof. 

Very  truly  yours, 

EDWARD  R  O'MALLEY, 

Attorney-General. 
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Highway  Law —  Section  111. 

Village  of  Babylon,  petition  for  vote  on  proposition  for  road  and 
street  improvement  should  state  amount  to  be  raised  and 
should  be  filed  twenty  days  before  town  meeting.  . 

STATE  OF  NEW  YOKK, 

Attorney-Generals  Office, 

Albany,  April  7,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  am  pleased  to  acknowledge  receipt  of  your  favor 
of  March  29th  with  which  you  forwarded  to  me  a  letter  from 
Eugene  Lentilhor,  President  of  the  Village  of  Babylon  and  copies 
of  two  petitions  circulated  in  such  village  asking  for  a  vote  upon 
a  proposition  for  the  improvement  of  certain  roads  and  streets 
within  the  town,  as  provided  by  section  111  of  the  Highway  Law, 
and  asking  for  my  opinion  in  relation  to  the  validity  of  the  pe- 
titions, and  whether  the  moneys  required  to  be  expended  to  carry 
out  the  improvement  can  be  raised  by  taxation,  provided'  favor- 
able and  affirmative  action  shall  be  taken  at  the  town  meeting. 

Eoth  of  these  applications  are  made  under  section  111  of  the 
new  Highway  Law.  All  the  information  that  is  sent  me  in  rela- 
tion to  the  first  application  is  contained  in  a  newspaper  clipping 
which  I  must  assume  contains  the  whole  thereof,  except  the  sig- 
natures, and  from  this  clipping  which  is  dated  March  4,  1909,  it 
will  be  noticed  that  it  is  not  stated  how  much  of  an  expenditure 
the  proposed  improvement  will  require,  or  how  much  of  an  ap- 
propriation is  desired. 

Section  111  reads  as  follows: 

"Section  111.  Additional  expenditure  for  improvement, 
repair  and  maintenance  of  town  highways. — LTpon  the  writ- 
ten application  of  twenty-five  taxpayers  of  a  town,  filed  with 
the  tow7n  clerk,  the  electors  thereof  may,  at  a  regular  or 
special  town  meeting,  vote  by  ballot  upon  a  proposition  for 
the  expenditure  of  a  sum,  not  exceeding  on<vthird  of  one  per 
centum  of  the  total  taxable  property  of  the  town,  including 
incorporated  villages,  in  addition  to  the  sum  authorized  by 
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this  chapter  for  the  improvement,  repair  and  maintenance 
of  town  highways  in  such  town.  Such  proposition  shall  be 
submitted  in  the  manner  provided  by  law  for  the  submission 
of  questions  or  propositions;  at  a  town  meeting.  If  such 
proposition  be  adopted,  the  amount  specified  therein  shall  be 
a  town  charge  and  shall  be  levied  and  collected  in  the  same 
manner  as  other  town  moneys,  and  when  collected  shall  be 
paid  to  the  supervisor  and  expended  for  the  purposes  speci- 
fied in  such  proposition  as  provided  in  this  chapter. 

This  section  inferentially,  at  least,  requires  the  proposition  sub- 
mitted to  the  voters  to  state  the  amount  to  be  expended  which 
tannot  exceed  one-third  of  one  per  centum  of  the  total  taxable 
property  of  the  town.  It  will  be  observed  upon  a  reference  to 
the  above-quoted  section  that  the  last  paragraph  provides  that  if 
such  a  proposition  is  adopted,  "  the  amount  specified  therein  shall 
be  a  town  charge  and  shall  be  levied  and  collected  in  the  same 
manner  as  other  town  moneys,"  etc.  This  clearly  indicates  that 
the  Legislature  intended  that  the  application  for  the  submission 
of  such  a  proposition  should  state  the  amount  it  is  proposed  to  be 
raised,  therefore  one  of  the  essential  requirements  was  not  ob- 
served, and  the  paper  does  not  comply  with  the  statute.  The 
omission  of  the  amount  to  be  voted  upon  was  a  fatal  mistake,  and 
it  did  not  confer  any  jurisdiction  upon  the  clerk  to  act,  or  upon 
which  official  action  could  be  based;  it  does  not  amount  to  a  sub- 
stantial compliance  with  the  statute;  it  is  a  defect  in  substance 
and  not  in  mere  form. 

Town  of  Oyster  Bay  v.  Harris,  21  App.  Div.  227. 
The  Town  of  Mentz  v.  Cook,  108  1ST.  Y.  302. 

This  proceeding  is  purely  statutory,  and  the  courts  have  always 
held  that  action  taken  under  a  statute  which  is  to  be  followed  by 
the -issuance  of  bonds  or  taxation  of  property  must  be  strictly 
pursued,  "  and  that  the  proceedings  will  not  be  sustained,  where 
there  has  been  a  failure  to  comply  strictly  with  the  statutes  con- 
ferring the  authority." 

Town    of  Wellsboro   v.    K    Y.    and   C.    R    E.   Co.,    76 

K  Y.  185. 
The  People  ex  rel.  v.  Hulbert,  46  K  Y.  110. 
People  ex  rel.  Rogers  v.  Spencer,  55  N.  Y.  6. 
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I  am,  therefore,  of  the  opinion  that  if  this  printed  slip  is  a 
correct  copy  of  the  first  application,  that  all  proceedings  there- 
under, are  void  ab  initio. 

Assuming  that  the  typewritten  application  dated  March  17, 
1909,  is  a  correct  copy  of  the  one  filed  with  the  town  clerk,  except 
the  signatures,  1  think  it  is  sufficient  in  form  to  authorize  the 
town  clerk  to  give  the  notice  required  to  be  given  by  sections-  47 
and  48  of  the  Consolidated  TWn  Law  (formerly  sections  24  and 
32  of  the  Town  Law),  but  I  am  informed  by  the  communication 
before  me  that  this  petition  or  application  was  not  filed  with  the 
•  town  clerk  "  at  least  twenty  days  before  the  town  meeting/' 

The  provision  in  reference  to  the  submission  of  the  proposition 
to  the  voters  of  the  town  is  mandatory,  and  if  the  application  wTas 
not  filed  at  least  twenty  full  days  before  the  biennial  town  meet- 
ing, it  did  not  meet  the  statutory  requirement. 

People  ex  rel.  Hovey  v.  Town  Clerk,  26  Misc.  220. 
Matter  of  Eggleston,  51  App.  Div.  38. 

I  am  not  unmindful  of  the  authorities  which  hold  that  the 
will  of  the  people  should  not  be  thwarted  or  defeated  by  the  acts, 
misconduct  or  neglect  of  public  officers,  but  the  failure  to  file  the 
petition  at  least  twenty  days  before  the  town  meeting  was  not  the 
act,  neglect  or  misconduct  of  a  public  officer,  but  was  a  failure 
on  the  part  of  the  people  that  had  the  matter  in  charge. 

I  am,  therefore,  forced  to  the  conclusion  that  any  action -taken 
under  either  of  these  applications  would  not  confer  any  jurisdic- 
tion for  the  raising  of  the  necessary  money  to  carry  on  the  work, 
or  to  authorize  the  work  to  be  done.  Ample  authority  is  given 
by  section  111  to  submit  the  proposition  at  a  special  town  meet- 
ing, and  if  the  people  of  the  town  are  still  desirous  of  having 
the  improvement  made,  it  would  only  occasion  a  few  days'  delay 
to  secure  the  signature  of  twenty-five  taxpayers  to  a  new  applica- 
tion that  wTould  conform  to  all  statutory  requirements,  and  have 
it  filed  at  least  twenty  full  days  before  the  meeting. 
Yours  truly, 

EDWARD  R.  O'M ALLEY, 

A  ttorney-Oenerah 
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Highway  Law —  Sections  135,  136  —  State  and  County  Roads. 

Authority  of  State  Highway  Commission  to  enter  upon  lands 
adjacent  to  State  highways,  in  order  to  construct  drain  or 
ditch.  Condemation  proceedings  in  case  agreement  cannot 
be  entered  in  to  with  owner. 

STATE  OF  NEW  YORK, 

Attorney-Generals  Office, 

Albany,  April  9,  1909. 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
Albany,  N.Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  23d  ultimo,  in  which 
you  ask  my  opinion  as  to  the  construction  of  subdivision  3,  section 
135,  and  of  section  136  of  the  Highway  Law,  with  special  refer- 
ence to  the  power  of  the  Commission  to  enter  upon  lands  adja- 
cent to  a  state  or  county  highway  for  the  purpose  of  constructing 
a  drain  or  ditch,  before  having  acquired  the'  right  to  such  entry 
from  the  owner  by  agreement  or  condemnation,  I  beg  to  advise  as 
follows : 

Section  136  reads: 

"  Section  136.  Damanges  for  entry. —  The  commission 
may  agree  with  the  owner  of  lands  entered  upon  and  occupied 
as  provided  in  the  preceding  section  for  the  payment  of 
damages  caused  by  such  entry,  or  if  unable  to  so  agree,  the 
right  to  enter  and  occupy  such  lands  may  be  acquired  and 
the  damages  therefor  shall  be  ascertained  as  provided  in 
the  condemation  law." 

While  I  am  inclined  to  the  opinion,  from  the  language  above 
used  and  the  heading  of  this  section,  that  the  commission  has  the 
power  to  enter  upon  such  lands  before  instituting  condemnation 
.proceedings,  yet  the  safer  course  would  be,  in  view  of  the  fact 
that  the  language  is  not  entirely  clear,  to  start  condemnation  pro- 
ceedings first  in  case  a  reasonable  agreement  cannot  be  made  with 
the  owner  of  the  land.     These  proceedings,  under  the  Code,  allow 
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an  entry  to  be  made,  under  certain  conditions,  very  shortly  after 
the  commencement   of   the   proceedings   and   I   therefore   advise 

20 
that  unless  an  emergency  exists  which  would  endanger  the  safety 
of  the  highway,  this  course  is  the  safer  one  to  pursue.  If,  how- 
ever, the  circumstances  are  such  that  immediate  entry  is  necessary, 
I  advise  that  you  have  the  right  to  make  it  without  first  institut- 
ing condemnation  proceedings.  The  law,  however,  is  not  entirely 
clear  and  if  the  matter  is  of  sufficient  importance  I  suggest  that 
it  might  be  well  to  secure  an  amendment  to  this  section  either  at 
this  session  or  next  year  giving  such  right  in  express  terms. 
Very  truly  yours, 

EDWARD  R.  O'M ALLEY, 

Attorney-General. 


Highway  Lata  —  Section  172 — 'State  and  County  Roads. 

Board  of  Supervisors  of  Oneida  county  may  be  compelled  by 
State  Highway  Commission  to  raise  money  for  the  mainte- 
nance of  county  highways. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  22,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,,  State  Highway  Commission, 
Albany,  N.  Y.\ 

Dear  Sir. —  I  have  your  letter  of  the  2d  inst.,  in  reference  to 
the  refusal  of  the  board  of  supervisors  of  Oneida  county  to  raise 
any  money  for  the  maintenance  of  county  highways  at  their  last 
session. 

I  have  given  the  matter  careful  attention,  and  although  there 
is  no  authority  directly  in  point,  it  is  my  opinion  that  mandamus 
will  lie  to  compel  the  board  to  take  such  action,  inasmuch  as  it 
is  made  mandatory  by  section  172  of  the  Highway  Law. 

The  Highway  Commission,  being  clothed  with  general  super- 
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visory  power  over  the  enforcement  of  the  law  would,  probably, 
be  proper  relators  for  such  an  action. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highivay  Law   (Consolidated  Law,  section  2,  subdivision  5)  — 
'State  Roads  —  Culverts. 

State  Highway  Commission  may  determine  size  and  dimension 
of  culverts  necessary  in  road  construction,  even  exceeding 
five  feet  in  width. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  23,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y. : 

Dear  Sir. —  In  reply  to  your  inquiry  under  date  of  April  7th, 
asking  for  my  opinion  as  to  whether  under  the  Highway  Law  a 
culvert,  can  be  constructed  of  over  five  feet  in  width  as  a  part  of 
the  State  highway  system,  I  beg  to  advige  you  that  after  an  exten- 
sive examination  of  the  various  provisions  of  the  Highway  Law 
I  am  thoroughly  convinced  that  your  Commission  has  not  only 
the  authority  but  it  would  be  its  duty  to  construct  all  necessary 
culverts  upon  the  line  of  the  State  highways  as  a  part  of  the 
State  highway  system  of  such  width  and  dimensions  as  the  re- 
quirements of  the  locality  of  such  culverts  may  demand. 

Section  2,  subdivision  5,  of  the  Consolidated  Highway  Law, 
defines  a  highway  as  follows : 

"A  highway  within  the  provisions  of  this  chapter  shall  be 
deemed  to  include  necessary  culverts,  sluices,  drains,  ditches, 
waterways,  embankments,  retaining  walls  and .  all  bridges 
having  a  span  of  five  feet  or  les3." 

This  definition  declares  the  legislative  intent  to  limit  the  size 
of  bridges  which  the  Commission  is  authorized  to  construct  as  a 


Digit 


zed  by  G00gle 


612  Report  of  the  Attorney-General. 

part  of  the  State  highway  system,  but  no  such  limitation  is  found 
in  reference  to  culverts. 

A  bridge  is  defined  to  be  "  a  structure  erected  over  a  river, 
creek,  stream,  ditch,  ravine  or  other  place  to  facilitate  the  passage 
thereof,  including  by  the  term  both  arches  a*id  abutments." 

Webster  defines  a  culvert  as  "  an  arched  drain  for  the  passage 
of  water  under  a  road  or  canal." 

I  also  find  that  the  term  "  culvert  "  has  been  defined  in  some 
of  the  courts  of  other  States,  but  am  unable  to  find  any  case  in 
our  own  State,  and  in  all  the  cases  I  have  examined  it  is  gen- 
erally defined  in  about  the  following  language:  "A  waterway  or 
water  passage,  whether  of  wood  or  stone,  square  or  arched;  "  "  a 
covered  drain  under  a  road  designed  for  the  passage  of  water ;  " 
"  an  arched  and  covered  drain  running  across  and  under  the 
road."  None  of  the  cases  or  lexicographers  state  any  particular 
width  or  span  of  a  culvert,, and  I  think  it  is  very  clear  that  you 
have  the  authority  to  construct  all  culverts  of  whatever  size  or 
dimensions  that  may  appear  to  be  necessary  in  your  road  work. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway    Law  —  Chapter    .330,    Laws    1908 —  County    Roads. 

County  roads  constructed  by  counties  under  special  laws.  Author- 
ity of  State  Highway  Commission  extends  to  all  highways 
improved  and  maintained  by  State  moneys.  Highway  Com- 
mission also  has  supervisory  control  over  moneys  in  hands  of 
supervisors  for  such  purpose.  Its  duty  to  safeguard  the 
funds  furnished  by  the  State. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  28,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  am  pleased  to  acknowledge  receipt  of  your  favor 
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of  April  9th,  asking  for  my  opinion  in  reference  to  the  duty  and 
authority  of  your  Commission  in  reference  to  roads  constructed 
by  counties  under  general  special  laws,  for  the  maintenance  of 
which  the  State  is  liable  to  contribute  50  per  cent,  of  the  annual 
expense,  as  stated  in  section  17'8  of  chapter  330  of  the  Laws  of 
1908  (chapter  25  of  the  Consolidated.'  Laws  of  1909). 

Section  15  of  said  act  specifies  and  defines  the  powers  and 
duties  of  your  Commission  in  a  general  way,  and  by  an  examina- 
tion of  such  section  it  will  be  observed  that  your  supervision  and 
control  is  not  limited  to  the  highways  which  have  been  or  will 
be  constructed  in  whole  or  in  part  by  state  aid,  but  it  extends 
to  all  highways  which  are  improved  or  maintained  in  whole  or 
in  part  by  the  aid  of  State  moneys,  and  besides  having  supreme 
control  over  such  roads,  you  will  observe  by  subdivisions  4,  5,  6, 
7,  8,  9,  10  and  12  of  section  15  that  you  have  general  advisory 
supervision  oyer  all  public  highways  in  the  State;  that  you  are 
required  to  prescribe  rules  and  regulations  in  relation  to"  all  State 
and  county  highways;  to  compile  statistics  relating  to  all  public 
highways  throughout  the  State ;  make  annual  reports  thereof,  and 
to  prepare  a  table  showing  the  total  number  of  miles  of  highway 
in  the  State  by  town  and  county,  etc.  By  section  18  of  the  same 
act  you  are  required  to  furnish  blank  forms  for  orders,  reports 
and  accounts  for  all  highway  officers,  and  by  section  19.  you  are 
invested  with  power  to  examine  all  accounts  and  records  kept  by 
county  and  town  highway  officers,  and  by  section  20  the  right  to 
condemn  bridges  and  compel  the  construction  or  reconstruction 
of  the  same,  and  to  prepare  plans  and  specifications  therefor  as 
provided  by  section  93. 

By  section  104  the  supervisors  of  the  towns  are  made  the  cus- 
todian of  all  highway  moneys,  and  in  case  of  his  failure  to  safely 
keep  and  disburse  or  account  for  money  received  from  the  State 
your  Commission  is  authorized  to  brirg  action  upon  his  bond. 

By  section  107  you  are  required  to  formulate  blank  reports  for 
supervisors  of  the  moneys  received  and  expended  by  them  for 
highway  purposes  and  to  have  a  duplicate  of  such  reports,  etc. 

In  reply  to  your  inquiry  as  to  your  duty  under  section  178,  I 
must  advise  you  that  under  your  general  authority  to  supervise 
all  roads  that  are  improved  or  maintained  in  whole  or  in  part  by 
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the  aid  of  State  money,  and  that  as  the  State  can  be  made  liable 
for  one-half  of  the  expense  of  maintaining  the  roads  referred  to 
in  such  section,  that  it  is  not  only  your  right  but  your  duty  to 
presenile  rules  and  regulations  for  the  improvement  and  repair  of 
such  road-,  and  to  require  a  uniform  system  of  accounts,  and  as 
representative  of  the  State  to  see  to  it  that  all  the  money  con- 
tributed by  the  State  is  honestly  and  judiciously  applied,  and  it 
follows  that  from  this  supervisory  control  of  the  work  and  im- 
provement upcn  such  road  that  you  have  indirect  control  over  all 
the  money  that  is  used  for  such  purposes. 

The  maximum  amount  of  State  aid  that  can  be  required  in  any 
one  year  is  limited  to  one^tenth  of  one  per  cent,  of  the  taxable 
property  of  the  county.  This  might  pioduee  an  enormous  amount 
in  a  wealthy,  thickly-populated  county,  and  in  my  opinion  it  was 
the  intention  of  the  Legislature  and  the  whole  scheme  of  the  High- 
way Law  that  the  State  should  have  a  voice  in  the  expenditure 
thereof,  and  your  Commission  is  the  instrumentality  by  which  the 
State  must  give  expression  of  its  views  as  to  the  method  of  doing 
and  the  amount  of  work  to  be  done.  This  does  not  imply  that 
you  are  to  have  directly  either  the  custody  or  control  of  the  funds 
furnished  by  the  State,  county  or  towns  that  are  used  upon  such 
roads,  but  that  through  the  general  supervision  which  it  is  your 
duty  to  exercise  in  regard  thereto  the  funds  will  be  safeguarded 
and  the  State  protected  against  extravagance  and  unwarrantable 
expenditures. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Chapter  330,  Laws  1908  —  County  Boads 

Condemnation  proceedings  in  behalf  of  Xew  York  City  to  take 
county  road  under  supervision  of  State  Highway  Commission, 
necessitating  changes  therein,  for  the  purpose  of  construct- 
ing a  reservoir.  State  Highway  Commission  no  authority 
to  appear  in  such  proceeding,  but  county  or  town  authori- 
ties under  chapter  724,  Laws  of  1905,  section  12,  may  ap- 
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pear  at  hearing.     State  Highway  Commission  has  authority 
to  locate  road  and  control  its  construction. 

STATE  OF  XEW  YORK, 

Axtorney-General's    Office, 

Albany,  April  29,   1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  your  favor  of 
April  2,  1909,  enclosed  wTith  which  was  a  letter  from  John  W. 
Brown,  asking  for  my  opinion  as  to  whether  your  Commission 
can  appear  in  condemnation  proceedings  instituted  in  behalf  of 
the  city  of  New  York,  when  a  county  road  built  in  part  by  the 
State  and  now  in  sole  charge  of  your  Commission  and  about  to 
be  taken  for  the  purpose  of  constructing  a  reservior,  thus  neces- 
sitating a  change  in  the  route  of  the  highway  and  a  construction 
of  a  new  road  some  two  or  three  miles  in  length. 

I  assume  that  the  wTork  referred  to  in  your  letter  is  under  the 
authority  conferred  upon  the  City  of  Xew  York  to  provide  such 
city  with  an  additional  water  supply  and  after  a  careful  exam- 
ination of  chapter  724  of  the  Lawrs  of  1905,  and  the  amendments 
thereto,  I  fail  to  find  any  authority  therein  for  your  appearance  in 
the  condemation  proceeding  or  by  the  State  Engineer  arid  Sur- 
veyor, who  was,  at  the  time  of  the  passage  of  the  act,  in  charge 
of  the  highway  work. 

In  section  24'  it  is  stated  in  case  any  real  estate  shall  be  owned, 
occupied  or  enjoyed  by  the  people  it  may  be  paid  for  upon  agree- 
ment made  between  the  Commissioners  of  the  Land  Office, 
who  shall  act  for  the  people  and  the  Board  of  Water  Supply  of 
the  city. 

In  section  25  we  find  the  following: 

"  The  term  real  estate  as  used  in  this  act  shall  *  *  * 
be  construed  to  include  all  real  estate  (as  the  term  is  above 
defined)  heretofore  or  hereafter  required  or  used  for  railroad, 
highway  or  other  public  purposes,  providing  the  persons  or 
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corporations  owning  said  real  estate  or  claiming  interest 
therein  shall  be  allowed  the  perpetual  use  for  such  purposes 
of  the  same  or  of  such  other  real  estate  to  be  acquired  for  the 
purposes  of  this  act  as  will  afford  practicable  route  or  loc- 
ation for  such  railroad,  highway  or  other  public  purpose,  and 
in  the  case  of  a  railroad,  commensurate  with  and  adopted 
to  its  needs ;  and  provided  also  that  such,  persons  or'  cor- 
porations shall  not  directly,  or  indirectly  be  subject  to  ex- 
pense, loss  or  damage  by  reason  of  changing  such  route  or 
location,  but  that  such  expense,  loss  or  damage  shall  be  borne 
by  the  city  of  Xew  York.  *  *  *  The  commissioners  of  ap- 
praisal, hereinbefore  referred  to,  in  determining  the  com- 
pensation to  be  made  to  the  persons  or  corporations  owning 
such  real  estate,  or  claiming  interest  therein,  shall  include 
in  the  amount  of  such  compensation  such  sum  as  shall  be 
sufficient  to  defray  the  expenses  of  making  such  change  of 
route  and  location  and  of  building  such  railroad  or  highway." 

It  is  very  clear  from  the  above  provisions  that  the  city  will 
be  compelled  to  pay  all  the  damages,  costs  and  expenses  connected 
with  any  change  in  the  road  that  is  necessitated  by  the  construc- 
tion of  its  reservior  and  aside  from  any  provision  contained  in 
the  above  "mentioned  act  it  is  an  elementary  principle  that  prop- 
erty cannot  be  taken  for  public  use  without  just  compensation,  but 
I  doubt  about  the  State  having  such  an  interest  in  the  road  as 
to  compel  the  city  to  serve  it  with  notice  under  the  condemnation 
law  or  w7ould  authorize  your  commission  to  appear  in  such  pro- 
ceeding, but  I  think  the  county  or  town  authorities  as  the  case 
may  be  in  whom  the  title  to  the  road  is  vested  would  have  the 
right  under  section  12  of  chapter  724  of  the  Laws  of  1905,  to  ap- 
pear upon  the  hearing  and  offer  any  proof,  such  authorities  might 
see  fit  to  give  and  probably  in  this  way  the  Commission  can  get 
a  standing  that  will  enable  you  to  fully  ""protect  the  State's 
interests. 

If  the  road  is  either  a  State  or  county  highway  there  is  no 
question  about  the  right  of  your  Commission  to  locate  the  new 
road  and  to  supervise  and  control  its  construction,  and  the  only 
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authority  necessary  to  sustain  such  a  position  is  the  present  high- 
way law  of  the  State. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY,. 

Attorney-General. 

Highway  Law  —  Chapter  330,  Laws  1908  {Chapter  25,  Consoli- 
dated Law,  Section  234). 

Qualified  abandonment  of  highway  in  Yorkshire,  Cattaraugus 
county,  declared  by  town  superintendent  of  highways. 
Whether  such  road  can  be  included  in  the  total  mileage  of 
town  roads.  Assessment  taxes  against  property  owners  along 
such  highway,  in  same  manner  as  general  taxes. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  3,  i909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  April  23,  1909,  with 
copy  of  letter  from  Mr.  G.  H.  Mills,  supervisor  of  the  town  of 
Yorkshire,  in  reference  to  the  abandonment  of  a  highway  in  that 
town,  I  beg  to  state  that  chapter  246,  Laws  of  1907,  was  repealed 
by  the  new  Highway  Law,  chapter  330,  Laws  of  1908,  but  sub- 
stantially re-enacted  by  section  234,  chapter  25  of  the  Consoli- 
dated Highway  Law  of  1909. 

It  will  be  observed  by  reference  to  section  234  that  a  highway 
may  be  abandoned  in  three  ways: 

First:  Where  it  has  not  been  worked  within  six  years  after  it 
was  dedicated  or  laid  out. 

Second :  Where  it  has  not  been  traveled  or  used  as  a  highway 
for  six  years. 

Third:  A  qualified  abandonment,  where  it  has  not  become 
wholly  disused,  but  has  not  for  two  years  next  previous  thereto, 
been  usually  traveled  along  the  greater  part  thereof,  by  more  than 
two  vehicles  daily,  in  addition  to  pedestrians  and  persons  pn 
horseback. 
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I  am  informed  by  Mr.  Mills'  letter  that  the  road  in  question 
conies  under  the  latter  class,  and  that  a  qualified  abandonment  has 
been  declared  by  the  Commissioner  of  Highways,  and  my  opinion 
is  asked  as  to  whether  it  makes  any  difference  with  this  abandon- 
ment because  occupied  premises  are  located  thereon ;  also,  whether 
the  road  so  qualifiedly  abandoned  can  be  included  in  the  total 
mileage  of  the  road  of  the  town,  and  whether  there  is  any  pro- 
vision made  for  the  property  owners  upon  such  road  to  pay  their 
road  tax  other  than  the  general  tax. 

In  answer  to  the  first  inquiry,  nothing  is  said  in  the  statute 
about  the  property  owners  along  the  abandoned  road.  If  it 
appears  to  the  town  highway  commissioner  or  town  superintend- 
ent that  a  road  has  not  been  used  for  the  two  years  preceding  his 
action  by  more  than  two  vehicles  daily,  in  addition  to  pedestrians 
and  horseback  riders,  he  has  the  authority  to  declare  a  qualified 
abandonment  of  the  road,  and  if  this  condition  has  existed  for  two  . 
years  prior  to  his  action,  he  was  justified  in  declaring  it  aban- 
doned without  regard1  to  the  occupancy  of  premises  located  along 
its  route. 

A  much  more  difficult  question  is  involved  in  the  second 
inquiry. 

By  section  69  of  the  Highway  Law  it  is  made  the  duty  of  the 
town  highway  commissioner  or  superintendent  to  "  measure  all 
highways  of  his  town."  This  measurement  is  made  the  basis  for 
State  aid  to  such  town  as  provided  by  section  101  of  the  same 
act,  and  until  such  measurements  are  made  the  tables  prepared 
by  the  State  Engineer  shall  be  used,  all  such  tables  are  to  be 
filed  in  the  offices  of  the  Highway  Commission  and  Comptroller, 
so  it  becomes  very  important  to  know  just  what  roads  are  to  be 
included  in  these  tables. 

It  has  been  held  that  highways,  which  have  been  laid  out,  but 
not  worked  or  opened  in  six  years,  and  highways  that  have  ceased 
.to  be-  traveled  or  used  for  highways  for  six  years  shall  cease  to  be 
highways  for  any  purposes. 

Hovey  v.  Village  of  llaverstraw,  124  X.  Y.  275-277. 

Christy  v.  Xewton,  60  Barb.  332. 

Beckwith  v.  Whalen,  70  X.  Y.  430. 

E.  B.  Co.  v.  Village  of  llaverstraw,  142  X.  Y.  150. 
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In  the  absence  of  statutory  or  judicial  definitions  of  a  highway 
against  which  a  qualified  abandonment  has  been  declared,  we  are 
compelled  to  search  the  provisions  of  the  act  itself  for  light  as  to 
its  statutory  status,  and  in  section  234,  which  states  the  condi- 
tions upon  which  a  qualified  abandonment  can  be  declared,  we 
find  what  effect  such  a  declaration  shall  have  upon  the  standing 
of  such  a  highway,  and  after  enumerating  them,  the  closing  para- 
graph reads  as  follows :  "  Excepting  as  is  he-rein  abrogated,  all 
other  general  laws  relating  to  highways  shall  apply  to  such  par- 
tially abandoned  highway,"  and  the  question  now  arises — has 
the  provision  relating  to  the  measurement  and  tabulation  of  such 
a  road  been  abrogated? 

The  purposes  for  such  measurement  is  to  fix  the  amount  of 
State  aid  to  the  towns,  and  such  State  aid  is  to  be  expended  for 
the  repair  and.  improvement  of  highways,  in  towns  as  stated  in 
section  105,  and  it  is  fair  to  presume  that  it  was  the  intention 
of  the  Legislature  that  no  more  mileage  should  be  counted  than 
the  town  was  obliged  to  keep  in  repair  and  improve;  and  when 
we  again  turn  to  section  234,  we  find  that  the  effect  of  such  quali- 
fied abandonment  is,  that  "  it  shall  no  longer  be  worked  at  public 
expense;  it  shall  not  cease  to  be  a  highway  for  purposes  of  the 
public  easement,  by  reason  of  such  suspension  of  work  thereon; 
no  person  shall  impair  its  use  as  a  highway  nor  obstruct  it,  except 
as  hereinafter  provided,  but  no  person  shall  be  required  to  keep 
any  part  of  it  in  repair,"  etc.,  so  if  it  is  held  that  such  a  road 
is  to  be  measured  as  a  part  of  the  highway  of  the  town,  State 
aid  would  be  drawn  upon  a  road  that  the  town  authorities  would 
not  l>e  obliged  to  expend  a  dollar  to  repair. 

I  am,  therefore,  of  the  opinion  that  the  provision  of  the  State 
Highway  Law  requiring  a  measurement  of  such  roads  is  abro- 
gated, and  that  the  same  should  not  be  counted'  as  part  of  the 
town's  measurement. 

As  to  the  third  inquiry,  the  parties  living  upon"  or  owning 
property  along  the  road  should  be  assessed  and  road  taxes  laid 
{against  them  the  same  as  all  other  residents  of  towns  outside  of 
incorporated  villages  and  paid  at  the  same  time  as 'their  gen- 
eral taxes. 

Very  truly  yours, 

EDWARD  E.  O'MALLEY, 

Attorney-General, 
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Highway  Law  —  Chapter  330,  Laws  1908  -7-  Contracts. 

Road  Xo.  050,  Columbia  county.  Supplemental  contract  provid- 
ing for  changes  in  original.  Whether  legal  because  of  in- 
crease over  original  cost,  also  on  account  of  failure  of 
chairman  of  board  of  supervisors  to  sign. 

(See  opinion,  December  21,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Of.fice, 

Albany,  May  6,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.r 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of 
April  30,  1909,  with  which  you  inclosed  two  letters  from  Hon. 
T.  Warren  Allen,  one  of  your  associate  Commissioners.  One  of 
such  letters  is  dated  April  28,  1909,  and  relates  to  Road  No. 
650,  and  the  other  is  dated  April  27,  1909,  and  relates  to  Road 
No.  645.  Attached  to  the  first  above-mentioned  letter  from  Mr. 
Allen  is  a  copy  of  a  supplemental  agreement;  dated  December 
30,  1908,  which  is  to  be  attached  to  and  form  a  part  of  an  agree- 
ment dated  November  13,  1908,  made  between  Joseph  Walker, 
contractor,  and  Frederick  Skene,  State  Engineer  and  Surveyor, 
in  behalf  of  the  people,  and  approved  by  L.  IT.  Harrison,  division 
engineer ;  also  copy  of  a  resolution  of  the  board  of  supervisors  of 
Columbia  county,  passied  December  20,  1908.  Both  the  supple- 
mental contract  and  copy  of  resolution  relate  to  Road  No.  650, 
but  no  information  is  given  in  reference  to  the  condition  of  the 
Road  Xo.  645  except  what  is  contained  in  the  short  letter  of  Com- 
missioner Allen  under  date  of  April  27,  1909,  which  I  do  not 
deem  sufficient  to  en'able  me  to  answer  in  an  intelligent  manner, 
and  this  communication  is,  therefore,  wholly  in  answer  to  the 
questions  relating  to  Road  No.  650. 

My  opinion  is  asked  as  to  whether  the  supplementary  contract, 
dated  December  30,  1908,  providing  for  changes  in  the  original 
contract  under  date  of  November  13th,  relating  to  the  construc- 
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tion  of  Road  No.  650,  is  legal  and  binding  upon  the  State  so  far 
as  the  work  called  for  by  the  supplementary  contract  is  concerned, 
on  account  of  the  failure  to  have  it  signed  or  approved  by  the 
chairman  of  the  board  of  supervisors  of  Columbia  county,  and 
also  because  the  cost  of  such  changes  was  considerably  increased 
above  the  amount  of  the  cost  under  the  original  contract. 

It  appears  that  before  the  execution  of  the  supplementary  con- 
tract the  contemplated  changes  in  the  construction  of  Road  No. 
650  was  brought  before  the  board  of  supervisors  of  Columbia 
county,  and  on  the  20th  day  of  December,  1908,  it  passed  a  reso- 
lution requesting  the  State  Engineer  and  Surveyor  to  make 
changes  in  the  original  contract  which  are  provided  in  and  by  the 
supplementary  contract,  and  closing  with  this  language:  "  it  being 
understood  that  such  change  will  not  increase  the  total  cost  of 
the  work  as  covered  by  the  estimate  submitted  to  and  approved 
by  this  boa*d  on  May  16,  1907." 

It  is  stated  that  the  change  called  for  by  the  supplementary 
contract  necessitated  a  larger  expense  than  the  original  contract 
price,  but  that  such  changes  do  not  increase  the  total  cost  of  the 
work  above  the  amount  of  the  estimate  submitted  to  and  approved 
by  the  board  on  May  16,  1907. 

The  closing  sentence  of  section  13Q,  subdivision  9,  of  the  High- 
way Law,  reads  as  follows :  "  Such  supplemental  contract  shall 
not  be  binding  unless  it  be  approved  by  the  Commission  in 
case  of  a  State  highway  and  in  case  of  a  county  highway,  by  the 
chairman  of  the  board  of  supervisors,  and  the  district  or  county 
superintendent." 

I  take  it  that  the  road  in  question  was  a  county  highway,  and. 
section  130  was  in  full  force  and  effect  at  the  time  of  the  passage 
of  the  resolution  of  the  board  of  supervisors,  but  no  district  or 
county  superintendent  had  been  appointed  in  that  county  at  the 
time  that  I  am  aware  of.  The  language  employed  in  the  statute 
is  clear  and  unequivocal,  and  if  it  stood  alone,  without  any  modi- 
fying provisions,  or  without  other  authority  that  is  applicable  to 
the  situation,  I  would  be  compelled  to  hold  that  the  failure  of 
the  chairman  to  sign  or  approve  smch  supplemental  contract  was 
fatal  to  its  validity,  but,  upon  an  examination  of  the  various  pro- 
visions of  article  VI  of  the  Highway  Law,  it  will  be  observed 
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that  it  is  the  whole  scheme  of  that  article  that  the  board  of  super- 
visors is  the  active,  controlling  force  in  all  matters  relating  to 
the  construction  of,  and  contracts  for  the  making  of  county  high- 
ways and  so  it  becomes  quite  apparent  that  the  chairman  of  the 
board  was  designated  to  approve  such  supplemental  contract  as 
the  agent  of  the  board,  for  the  purpose  of  carrying  into  effect 
the  action  and  resolution  of  the  board;  and  it  appears  that  the 
board  took  the  matter  under  consideration,  and  passed  upon  the 
changes  involved,  and  fully  ratified  and  authorized  the  changes 
to  be  made  and  the  making  of  such  supplemental  contract.  There 
is  nothing  in  the  record  which  discloses  the  reasons  why  such  con- 
tract was  not  approved  in  writing  by  the  chairman,  but,  in  any 
event,  it  appears  that  such  supplemental  contract  was  drawn  in 
conformity  to  the  resolution  passed  by  the  board,  and  while  the 
addition  of  the  chairman's  signature  was  directed  by  the  statute 
it  was  simply  a  clerical  or  ministerial  duty,  and  his  failure  to  ap- 
prove could  not  nullify  the  action  of  the  board  or  absolve  the 
county  from  liability  to  the  contractor  or  other  parties  acting 
under  the  authority  conferred  by  the  board's  resolution. 

It  has  been  held  in  numerous  cases  that  the  mistakes  or  omis- 
sions of  a  ministerial  officer  will  not  be  allowed  to  defeat  the  ex- 
pressed will  of  the  people  at  the  polls. 

People  ex  rel.  Hayes  v.  Edwards,  42  Misc.  567. 

Hirch  v.  Wood,  140  X.  Y..142. 

Matter  of  Merow,  112  App.  Div.  562-571. 

"  A  ministerial  act  may  be  defined  to  be  one  which  a  per- 
son performs  upon  a  given  state  of  facts,  in  a  prescribed 
manner,  in  obedience  to  the  mandate  of  the  legal  authority, 
without  regard  to  or  the  exercise  of  his  own  judgment  upon 
the  propriety  of  doing  the  act." 

20  Am.  &  Eng.  Enc.  of  Law,  p.  793,  and  cases  there  cited. 

"  There  are  undoubtedly  many  statutory  requisitions  in- 
tended for  the  guide  of  officers  in  the  conduct  of  business 
devolved  upon  them  which  do  not  limit  their  power  or  render 
its  exercise  in  disregard  of  the  requisitions  ineffectual.  Such, 
generally,  are  regulations  designed  to  secure  order,  system 
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and  dispatch  in  proceedings  and  by  disregard  of  which  the 
rights  of  parties  cannot  be  seriously  affected." 

Wymans  Administrative  Law,  section  38. 

While  the  provision  under  consideration  does  not  require  the 
approval  of  the  chairman  to  be  endorsed  upon  the  written  con- 
tract, yet  it  is  fair  to  presume  that  such  was  the  intention,  and  if 
such  was  the  intention,  the  failure  to  do  so  cannot  be  considered 
in  any  other  light  than  the  omission  of  a  ministerial  act  which 
cannot  and  ought  not  to  nullify  and  abrogate  the  expressed  will 
of  the  board  of  supervisors,  the  real  contracting  party. 

Again,  the  contract  was  complete  without  any  written  approval 
of  the  chairman.  Three  things  must  concur  to  make  a  valid 
contract : 

First:     There  must  be  two  or  more  parties  thereto. 

Second:  There  must  be  a  meeting  of  the  minds  of  the  con- 
tracting parties. 

Third :  There  must  be  the  subject-matter  in  relation  to  which 
the  contract  is  made. 

In  This  instance  all  three  conditions  existed  and  where  the  reso- 
]ution  was  passed  by  the  board  the  minds  of  the  parties  had  met, 
and  the  contract  then  became  a  living,  forceful  agreement  bind- 
upon  all  the  parties  thereto;  and  the  approval  of  the  chairman 
can  be  inferred  from  the  fact  that  there  are  no  dissenting  votes 
shown  to  have  been  recorded  against  the  resolution ;  however,  I  do  . 
not  think  his  omission,  or  even  refusal  to  approve  if  such  be  the 
case,  could  or  did  vitiate  the  contract ;  and  I  am,  therefore,  of  the 
opinion  that  so  far  as  the  absence  of  any  written  approval  by  the 
chairman  of  the  board  of  supervisors  is  concerned  under  the  cir- 
cumstances of  this  case,  it  did  not  invalidate  the  contract,  and  the 
same  can  be  enforced  without  it. 

In  reply  to  the  second  inquiry  I  am  informed  that  the  changes 
called  for  by  the  supplemental  contract  quite  materially  increased 
the  cost  of  the  road  over  the  orginal  contract  price,  but  such 
changes  did  not  exceed  the  total  amount  of  the  estimate  submitted 
to  and  approved  by  the  board  of  supervisors  on  May  16,  1907. 
This  being  a  fact  the  supplemental  contract  is  clearly  within  the 
scope  and  purview  of  the  resolution,  and  I  am,  therefore,  of  the 
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opinion  that  upon  this  branch  of  the  controversy  the  contract  is 
valid  and  binding. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Chapter  330,  Laws  of  1908,  Sections  103,  104. 

Failure  of  supervisor,  town  of   Montezuma,    Cayuga    county,  to 
regard  directions  of  State  Highway  Commission,  and  to  give 
the  bond  required.     Duty  of  Commission   to  compel  town  ' 
officers  and  boards  to  obey  the  provisions  of  law  and  rules  of 
Commission. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  8,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y. : 

Dear  Sir. — I  am  pleased  to  acknowledge  receipt  of  your  favor 
of  May  4,  1909,  in  which  you  quote  a  portion  of  a  letter  written 
by  one  Ira  P.  Cribb,  asking  my  advice  in  relation  to  the  action  of 
Charles  Higgins,  supervisor  of  the  town  of  Montezuma,  Cayuga 
county,  in  regard  to  the  highway  matters  in  that  town,  by  which 
correspondence  I  am  informed  that  Mr.  Higgins  is  acting  contu- 
maciously and  in  disregard  of  the  direction  of  your  Commission 
as  to  work,  etc,  upon  State  highways  in  his  town,  and  that  he  has 
not  given  a  bond  as  required  by  section  104  of  the  Highway  Law. 

Xo  higlrway  moneys  can  be  paid  to  such  supervisor  until  he  has 
executed  and  filed  in  the  office  of  his  town  clerk  a  bond  in  such  an 
amount  as  your  Commission  may  specify,  to  be  approved  by  the 
town  board  of  your  town,  and  until  such  bond  has  been  executed 
the  county  treasurer  would  have  no  right  to  pay  over  any  high- 
way moneys  to  him.  In  this  connection  I  would  suggest  that  it 
might  be  a  wise  plan  for  your  Commission  to  write  to  the  county 
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treasurer  of  Cayuga  county,  calling  his  attention  to  sections  103 
and  104  of  the  Highway  Law,  and  to  the  fact  that  your  Commis- 
sion has  not  received  the  certified  copy  of  bond  of  Mr.  Higgins  as 
required  by  section  104,  and  that  such  bond  is  required  in  ad- 
dition to  the  regular  official  undertaking  which  he  was  required  to 
give  under  section  60  of  Town  Law,  now  section  100  of  the  Consol- 
idated Town  Law,  as  the  treasurer  may  be  acting  under  the  im- 
pression that  his  official  undertaking  executed  upon  his  qualifi- 
cation for  the  office  is  all  that  is  necessary. 

It  is  the  plain  duty  of  your  Commission  to  prescribe  rules  and 
regulations  for  the  care  and  maintenance  of  all  highways  con- 
structed, improved  or  maintained  in  whole  or  in  part  by  the  aid 
of  the  State's  money ;  to  approve  or  disapprove  all  contracts  made 
or  attempted  to  be  made  between  the  Commissioners  of  Highways 
in  the  town  board  relating  to  wTork  upon  such  roads,  and  in  the 
exercise  of  this  supervisory  power  you  are  clothed  with  ample 
power  to  compel  the  carrying  out  of  the  provisions  of  the  High- 
way Law,  and  such  rules  and  regulations  as  you  may  prescribe, 
and  if  necessary,,  resort  can  be  had  to  mandamus  proceedings  to 
compel  town  officers  and  town  boards  to  obey  the  law  and  the 
regulations  of  your  Commission,  but  before  taking  any  legal  steps 
I  think  your  printed  rules  and  regulations  should  be  served  per- 
sonally upon  Mr.  Higgins,  with  a  notice  that  unless  the  same  are 
complied  with  legal  proceedings  will  be  taken  to  compel  compli- 
ance. 

A  supervisor  who  refuses  to  do  his  duty  to  such  an  extent  that 
it  amounts  to  misconduct,  maladministration,  malfeasance,  or  mal- 
versation in  office  can  be  removed  as  provided  by  section  36  of  the 
Consolidated  Public  Officers  Law,  and  any  public  officer  upon 
whom  a  duty  is  enjoined  by  law,  and  who  wilfully  neglects  to  per- 
form the  duty  can  be  proceeded  against,  as  stated1  in  section  1841 
of  the  Consolidated  Penal  Law,  but  these  last  two  remedies  could 
be  more  appropriately  invoked  by  the  parties  locally  interested. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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High  ways  —  State  Roads. 

Extension  territorial  limits  of  the  city  of  Olean,  taking  in  two 
and  one-half  miles  of  State  Road,  gives  such  city  supervision 
and  control  of  road. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  12,  1909. 

Hon.  S.  Per-cy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y. : 

Dear  Sir. — I  acknowledge  receipt  of  your  favor  of  May  10th, 
with  which  you  enclosed  a  copy  of  letter  from  W.  H.  Mandeville, 
mayor  of  the  city  of  Olean,  from  which  it  appears  that  by  an  ex- 
tension of  the  territorial  limits  of  such  city,  pursuant  to  the  pro- 
visions of  chapter  369  of  the  Laws  of  1908,  about  two  and  one- 
half  mile»s  of  State  road  were  included  in  the  corporate  limits  of 
such  city,  and  my  opinion  is  asked  whether  such  State  road  will 
be  hereafter  under  the  jurisdiction  of  the  State'  Commission  or 
uiickr  the  management  and  control  of  the  city  of  Olean. 

The  city  of  Olean  was  incorporated  by  special  act,  chapter  478, 
Laws  of  1893,  and  the  supervision,  control  and  management  of  all 
the  streets,  avenues,  highways,  etc.,  within  the  corporate  limits, 
as  therein  stated,  wras  vested  in  a  superintendent  of  streets  under 
the  direction  of  the  common  council  of  the  city. 

Chapter  309  of  the  Laws  of  1908  extends  the  former  city  limits 
and  thus  takes  into  the  corporation  two  and  one-half  miles  of  State 
roads,  and  by  so  doing  such  State  roads,  as  well  as  all  other  roads 
and  highways  within  such  city  limit's,  are  brought  under  control 
and  supervision1  of  the  city  authorities. 

There  is  no  provision  of  the  Highway  Law  giving  to  the  State 
Commission  any  authority  or  control  over  the  streets  or  avenues 
of  a  city.  It  is  true  that  prior  to  the  extension  of  the  Olean  city 
limits  some  two  and  one-half  miles  of  the  present  city  roads  were 
built  by  State  funds  and  under  the  control  of  State  authorities 
by  virtue  of  the  general  Highways  Laws,  but  the  same  power  that 
placed  such  two  and  one-half  miles  of  road  under  the  manage- 
ment of  the  State  authorities  could  transfer  that  control' and  man- 
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agement  to  other  hands.  This  is  just  what  the  Legislature  did, 
and  by  chapter  369  of  the  Laws  of  1908  the  supervision  and  con- 
trol of  all  streets  and  highways  within  the  territorial  limits  of  the 
city  became  vested  in  the  city  officers,  and  the  general  control  of 
the  State  authorities  over  such  road  was  abrogated. 

There  is  some  apparent  conflict  and  inconsistency  in  the  differ- 
ent statutory  provisions,  but  on  the  side  of  the  State  the  authority 
is  only  general,  while  on  the  side  of  the  city  it  is  special,  and  it 
is  a  well  settled  principal  of  law  that  special  and  local  laws  will 
not  be  affected  by  general  legislation,  except  upon  the  clearest 
manifestation  of  an  intention  on  the  part  of  the  Legislature  that 
the  special  or  local  law  should  be  affected. 

jMahon  v.  City  of  Xew  York,  29  Misc.  251. 

People  v.  Quigg,  59  N.  Y.  88. 

I  am  therefore  of  the  opinion  that  the  two  and  one-half  miles 
of  road  referred  to  in  Mr.  Mandeville's  letter  must  be  maintained 
by  the  city  of  Olean. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law —  Chapter  8tf0,  Laws  1908  —  State  and  County 

Roads. 

Contracts  relating  to  highways  made  by  State  Engineer  without 
submission  to  board  of  supervisors,  are  void,  and  State  High- 
way Commission  need  not  recognize  or  carry  into  effect  unless 
for  best  interest  of  State. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  May  15,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State,  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  am  pleased  to  acknowledge  receipt  of  your  favor 
of  the  10th  inst,,  in  which  you  ask  for  my  opinion  whether  sup- 
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plemental  contracts  made  by  the  State  Engineer  with  the  con- 
tractor, after  chapter  330  of  the  Laws  of  1908  became  effective, 
without  any  action  on  the  part  of  the  board  of  supervisors  of  the 
county  in  which  the  road  is  located,  the  same  being  county  high- 
ways musi  be  recognized  by  your  commission,  even  though  they  are 
ultra  vires;  and  my  attention  is  called  to  section  130  subdivision 
0  of  the  Highway  Law. 

That  part  of  subdivision  9  of  the  above  section  which  applies  to 
supplemental  contracts,  and  the  approval  thereof  by  the  State 
Commission,  or  board  of  supervisors,  is  new  and  up  to  the 
present  time  I  do  not  know  of  any  case  where  such  new  pro- 
vision has  been  before  any  court  for  construction,  but  it  was  the 
clear  intent  of  the  Legislature  that  all  such  supplemental  con- 
tracts when  they  related  to  a  county  highway  should  be  sub- 
mitted to  the  board  of  supervisors  of  the  county,  and  the  closing 
sentence  provides  that  it  shall  not  be  binding  unless  it  be  approved 
by  the  chairman  of  the  board. 

The  authority  for  making  such  supplemental  contracts  is  purely 
statutory  and  should  have  been  strictly  pursued,  and  if  the  State 
Engineer  exceeded  his  authority  and  entered  into  supplemental 
contracts,  without  the  concurrence  or  approval  of  the  board  of 
supervisors,  he  was  not  acting  within  his  statutory  limits  or  the 
scope  of  his  authority,  all  such  contracts  are  ultra  vires  and  your 
commission  is  not  bound  to  recognize  them  or  carry  them  out  if  it 
is  not  for  the  best  interests  of  the  State  so  to  do. 

Such  contracts  are  not  only  voidable  but  wholly  void  and  of  no 
legal  effect. 

"  The  ground  and  the  limits  of  the  rule  concerning  the  remedy 
in  the  case  of  a  contract  ultra  vires,  which  has  been  partly 
performed,  and  under  which  property  has  passed,  can  hardly 
be  summed  up  better  than  they  were  by  Mr.  Justice  Miller  in 
a  passage  already  quoted  where  he  said  that  the  c  rule  stands 
upon  the  broad  ground  that  the  contract  itself  is  void,  and 
that  nothing  which  has  been  done  under  it,  nor  the  action  of 
the  court,  can  infuse  any  vitality  into  it." 

Central  Transp^  Co.  v.  Pullman  Car  Co.,  139  IT.  S.  61. 
Penn.  Co.  v.  St.  Louis,  Alton,  &c.  K.  R,  118  U.  S.  317. 
Hatch  v.  Western  Union  Tel.  Co.,  9  Abb.  K  C.  435. 
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In  addition  to  such  supplemental  contract  made  between  the 
State  Engineer  and  contractors  without' submission  to  or  approval 
by  the  board  of  supervisors,  being  void  as  above  stated,  if  the  work 
is  not  being  done  according  to  the  original  contract,  but  is  being 
done  pursuant  to  the  terms  of  some  void,  supplemental  contract, 
and  it  is  not  regarded  by  the  division  engineer  to  be  for  the  best 
interests  of  the.  State,  your  commission  could,  upon  the  certificate 
of  such  division  engineer,  suspend  and  stop  the  work,  cancel  the 
contract  and  complete  the  work  yourselves,  or  relet  it  pursuant  to 
the  provisions  of  section  132  of  the  Highway  LawT. 

Due  regard  should  be  had  to  the  rights  of  the  contractor  in  each 
instance,  for  I  find  in  several  of  the  cases  that  although  a  contract 
is  ultra  vires,  if  innocent  parties  have  proceeded  upon  the  execution 
of  such  contract  and  invested  their  money  upon  the  strength 
thereof,  believing  it  to  be  valid,  "  when  invoked  for  or  against  a 
corporation,  should  not  be  allowed  to  prevail  where  it  wTould  defeat 
the  ends  of  justice  or  work  a  legal  wrong." 

In  County  v.  Jennings,  33  S.  W.  585,  586  it  was  held  that  the 
fact  that  a  contract  entered  into  by  a  county  was  ultra  vires  was 
no  defense  to  an  action  by  the  county  to  recover  the  consideration 
by  the  contractor  or  the  failure  of  the  latter  to  perform. 

See  also,  14  JST.  Y.  179  and  22  X.  Y.  258. 

It  is,  therefore,  my  opinion  that  all  of  such  supplemental  con- 
tracts relating  to  county  highways,  made  without  submission  to  or 
approval  by  the  board  of  supervisors,  even  if  they  are  within  the 
original  estimate,  are  void.  However,  the  commission  should  be 
guided  by  the  circumstances  surrounding  each  particular  case  and 
either  ratify  or  repudiate  as  may  appear  for  the  best  interests  of 
the  State,  giving  reasonable  consideration  to  the  rights  and  ex- 
penditures of  the  contractor. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 
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Highway  Law —  Section  234. 

Repair  of  bridges  or  culverts  on  abandoned  roads.     Town  only  re- 
quired to'  repair  bridges  having  a  span  of  five  feet  or  more. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  May  17,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — In  reply  to  your  favor  of  the  13th  inst.,  written 
by  ilr.  Lyon,  in  which  I  ain  informed  that  one  George  S.  Tib- 
bits,  county  superintendent  of  Oneida,  Madison  county,  wishes  to 
know  if  it  will  be  necessary  for  the  town  to  keep  in  repair  a 
bridge  or  culverts  upon  a  road  against  which  a  certificate  of  qual- 
ified abandonment  has  been  filed  provided  by  section  234  of  the 
Highway  Law. 

By  reading  the  above  section  in  connection  with  section  2,  sub- 
division 5,  it  is  made  quite  clear  that  the  town  would  not  be  re- 
quired to  keep  any  part  of  the  road,  culverts  or  bridges  having  a 
span  of  five  feet  or  less,  in  repair.  "  It  shall  no  longer  be  worked 
at  public  expense ;  it  shall  not  cease  to  be  a  highway  for  purposes 
of  the  public  easement,  by  reason  of  such  suspension  of  work 
thereon.;  no  person  shall  impair  its  use  as  a  highway  nor  obstruct 
it  except  as  hereinafter  provided,  but  no  person  shall  be  required 
to  keep  any  part  of  it  in  repair  j  *  *  *  excepting  as  herein 
abrogated,  all  other  general  laws  relating  to  highways  shall  apply 
to  such  partially  abandoned  highway "  and  by  applying  that 
statutory  definition  of  a  highway,  as  stated  in  section  2,  it  is  made 
very  plain  that  no  repairs  or  public  expenditures  are  required 
upon  such  a  rjad,  except  upon  bridges  with  spans  of  five  feet  or 
more.  The  road  does  not  cease  to  be  a  highway  for  purposes  of 
the  public  casement,  and  as  all  the  general  laws  relating  to  high- 
ways, except  as  abrogated  by  section  234  still  apply  to  such  roads, 
and  nothing  is  said  in  this  section  about  bridges,  I  am  forced  to 
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the  conclusion  that  the  town  will  be  required  to  keep  up  and  main- 
tain all  bridges  thereon  having  a  span  of  five  feet  or  more. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Section  90. 

Construction  statute  regarding  exemption  of 'property  purchased 
with  pension  money,  from  taxation. 

(See  letter  February  17, "1900,  L.  B.  100,  p.  773.) 

STATvE  OF  SEW  YORK, 

Attorney-General's  Office, 

Albany,  May  24,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — Referring  to  my  letter  to  you  of  February  17th  in 
regard  to  exemption  of  property  purchased  with  pension  money 
under  section  90  of  the  Highway  Law,  and  to  your  subsequent 
request  for  a  reconsideration  of  this  opinion  in  view  of  the  diffi- 
culty, which  you  were  informed  would  result  from  an  attempt  to 
carry  it  out,  I  beg  to  advise  that  I  have  given  the  matter  very 
careful  consideration  and  that,  in  my  opinion,  the  views  previously 
expressed  should  not  be  modified. 

In  my  previous  opinion  I  advised  that  under  the  well  settled 
principles  underlying  the  statutes  governing  property  exempt  from 
taxation,  no  property  will  be  considered  exempt  for  any  purposes 
not  clearly  set  forth  in  the  statute*.  Th?  Tax  Law,  in  section  4, 
subdivision  5,  provides  that  property  bought  with  pension  money 
should  be  exempt  from  State,  county  and  general  municipal  taxes 
"  but  shall  be  taxable  for  local  school  purposes,  and  for  the  con- 
struction and  maintenance  *of  streets  and  highways." 

Your  inquiry  was  whether  the  exception  from  the  exemption  ap- 
plied only  to  subdivision  1  of  section  90  of  the  Highway  Law,  or 
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whether  it  would'  apply  to  subdivisions  1--4  inclusive.  Subdivision 
1  provides  the  money  for  the  repair  and  improvement  of  high- 
ways, including  sluices  and  bridges  with  a  span  of  less  than  five 
feet;  subdivision  2  provides  for  the  repair  and  construction  of 
bridges;  subdivision  3  provides  for  the  purchase,  repair  and  cus- 
tody of  certain  implements  connected  with  the  maintenance  and 
construction  of  highways;  and  subdivision  4  provides  for  the  re- 
moval of  obstructions  caused  by  snow  and  for  other  miscellaneous 
purposes.  Viewing  these  various  subdivisions  in  the  light  of  the 
principles  which  must  guide  in  interpreting  statutory  exemption 
from  taxation,  it  was  and  still  is  my  judgment  that  property  pur- 
chased with  pension  money  is  properly  taxable  for  each  of  the  pur- 
poses therein  set  forth  since  each  is  in  a  broad  sense  directly  con- 
nected with  the  construction  or  maintenance  of  streets  and  high- 
ways. 

Regarding  the  difficulty  which  you  have  been  advised  would 
follow  as  £  practical  result  of  enforcing  the  above  conclusion,  I  am 
not  able  to  see  why  this  could  not  be  avoided.  It  is  true  that  J)y 
section  99  of  the  Highway  Law  it  is  provided  that  property  in- 
side an  incorporated  village  shall  be  exempt  from  the  levy  and  col- 
lection of  taxes  levied  in  the  town  for  subdivision  1.  A  separate 
rate,  therefore,  must  be  made  for  this  subdivision  and  it  would  be 
more  simple  to  estimate  the  tax  payable  by  pension  property  if  it 
were  limited  to  this  subdivision.  In  view  of  the  fact,  however, 
that  highway  moneys  must  be  separated  from  the  rest  of  the  tax, 
under  section  59  of  the  Tax  Law,  it  is  clear  that  the  amounts 
raised  under  subdivisions  2,  3  and  4,  although  included  in  iho 
general'  town  tax,  may  be  separated  from  that  tax  and  assessed 
separately  against  pension  property.  The  assessment  of  the  tax 
under  subdivision  1  against  pension  property  outside  of  villages 
is,  of  course,  simple,  in  view  of  the  fact  that  a  separate  rate  for 
that  subdivision  must  be  made.  The  assessment  of  the  tax  under 
subdivisions  2,  3  and  4  against  pension  property  anywhere  in  the 
town  would  be  attended  with  no  greater  difficulty  than  the  assess- 
ment against  that  same  property  of  the  tax  for  school  purposes. 
Both  of  these  taxes  form  part  of  the  general  town  tax.  There 
would,  therefore,  seem  to  be  no  practical  difficulty  in  carrying  out 
my  view  of  the  law. 
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I  may  add  that  I  took 'the  matter  up  with  the  representative  of 
the  State  Board  of  Tax  Commissioners  and  that  he  agrees  with  my 
conclusions. 

Yours  truly, 

EDWARD  K.  O'MALLEY,. 

Attorney-General. 


Highicay  Law  —  Sections  178,  280  —  County  and  Town  Roads. 

Classification  of  under  new  law  as  town  highways.  Town  super- 
intendent with  consent  of  town  board  may  give  permission 
for  overhead  and  under  ground  crossings,  maintenance  of 
drainage,  sewer  and  water  pipes,  etc. 

STATE  OF  NEW  YORK, 

Attorney-Generai/s  Office, 

Albany,  June  2,  1909. 
Hon.  Frank  D.  Lyon,  Deputy  Commissioner,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  favor  of  May  14th,  in  which  you  ask 
for  my  opinion  as  to  whom  application  should  be  made  for  a  per- 
mit for  an  overhead  or  underground  crossing,  or  to  lay  and  main- 
tain drainage,  sewer  and  water  pipes  within  the  bounds  of  high- 
ways constructed  under  general  or  special  law  as  provided  by  sec- 
tion 178  of  the  Highway  Law,  or  a  road  constructed  under  the 
provisions  of  section  280  of  the  same  law. 

That  portion  of  section  GO-  of  the  Highway  Law  which  is  ap- 
plicable to  the  question  under  consideration  reads  as  follows : 

"  Section  60.  Drainage,  sewer  and  water  pipes,  cattle 
passes  or  other  crossings  in  highways. — The  town  superin- 
tenelent  may,  with  the  consent  of  the  town  board,  upon  the 
written  application  of  any  resident  of  his  town  or  a  corpora- 
tion, grant  permission  for  an  overhead  or  underground  cross- 
ing or  to  lay  and  maintain  drainage,  sewer  and  water  pipes 
under  ground  within  the  portion  therein  described  of  a  town 
highway.     If  the  highway  is  a  State  or  county  highway  such 
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permission  shall  be  granted  with  the  consent  of  the 
county  or  district  superintendent  instead  of  the  town 
board.  *  *  *  The  permit  of  the  town  superintendent, 
with  the  consent  of  the  town  t>oard  or  county  or  district  super- 
intendent, and  the  acceptance  of  the  applicant,  shall  be  exe- 
cuted in  duplicate,  one  of  which  shall  be  tiled  in  the  otiice  of 
the  town  clerk  and  the  other  in  the  office  of  the  district  or 
county  superintendent.  *  *  *  The  town  superintendent 
may  revoke  such  permit  upon  the  applicant's  failure  to  com- 
ply with  any  of  the  conditions  contained  therein/' 

By  section  3  of  the  Highway  Law  the  roads  and  highways  of 
the  State  are  classified  as  follows: 

"  Section  3.  Classification  of  highways. — Highways,  the 
construction,  improvement  or  maintenance  of  which  is  pro- 
vided for  in  this  chapter,  are  hereby  diviekd  into  three 
classes :  ' 

"  1.  State  highways  are  those  constructed  or  improved  un- 
der this  chapter  at  the  sole  expense  of  the  State,  including 
those  highways  specified  and  described  in  section  one  hun- 
dred and  twenty  of  this  chapter. 

"  2.  County  highways  are  those  heretofore  or  hereafter 
constructed  or  improved  at  the  joint  expense  of  State,  county 
and  town,  as  provided  by  law,  except  those  highways  specified 
and  described  in  section  one  hundred  and  twenty  of  this 
chapter. 

u  3.  Town  highways  are  those  constructed,  improved  or 
maintained  by  the  town  with  the  aid  of  the  Srate,  under  the 
provisions  of  this  chapter,  including  all  highways  in  towns, 
outside  of  incorporated  villages  constituting  separate  road 
districts,  which  do  not  Wong  to  either  erf  the  two  preceding 
classes." 

The  granting  of  the  consents  referred  to  in  section  60  is  con- 
trolled by  the  fact  whether  the  road  to  which  it  relates  is  a  State, 
county,  or  town  highway. 

Section  178  applies  to  roads  which  had  been  constructed  by  a 
county  under  some  general  or  special  act  before  the  enactment  of 
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the  present  Highway  Law,  without  expense  to  the  State,  and  they 
are  generally  known  as  county  roads,  and  it  is  provided  in  such 
section  that  the  State  shall  be  hereafter  liable  to  contribute  one- 
half  of  the  expense  of  maintaining  the  same.  Roads  which  have 
been  constructed  pursuant  to  the  provisions  of  the  alx>ve  section 
cannot  l>e  brought  under  the  statutory  classification  of  either  State 
or  county  highways  as  defined  by  subdivisions  1  and  2  of  section 
3  of  the  highway  law.  It  is  quite  apparent  from  a  study  of  the 
several  provisions  of  the  act  that  roads  constructed  under  section 
ITS  were  either  overlooked  in  the  classification,  or  it  was  believed 
that  they  would  come  under  subdivision  3  of  section  3 ;  in  any 
# event  it  is  impossible  to  apply  the  classification  of  section  3  to 
such  roads,  except  as  they  may  be  brought  under  the  provisions 
of  that  part  of  subdivision  3  which  reads  as  follows:  "including 
all  highways  in  towns,  outsielc  of  incorporated  villages  constitut- 
ing separate  road  districts."  It  therefore  follows  that  all  roads 
constructed  under  the  provisions  of  section  178  must  come  under 
the  classification  of  town  highways  if  classified  at  all,  and  by  a 
liberal  construction  of  the  statute  the  classification  thereof  as  town 
highways  is  made  applicable. 

Section  280  of  the  Highway  Law  makes  provision  for  the  con- 
struction of  highways  at  the  joint  expense  of  the  county  and  town, 
and  roads  constructed  in  that  way  are  very  clearly  brought  under 
the  classificatiem  of  town  highways,  as  no  State  aid  or  assistance 
is  anticipated,  either  in  the  construction,  improvement  or  mainte- 
nance of  such  highways,  and  it  is  provided  in  the  last  sentence 
thereof  that  "  such  highways,  when  completed  and  accepted  by  the 
board  of  supervisors,  shall  be  thereafter  repaired  and  maintained 
at  the  sole  expense  of  the  towns  in  which  they  are  located,  unless 
the  board  of  supervisors  shall  apportion  a  share  of  the  expense 
thereof  upon  the  county." 

Mr.  Gilbert  in  his  Highway  'Code  at  page  330  in  speaking  of 
roads  constructed  under  the  alx>ve  section  uses  the  following 
language:  u  Such  construction  or  improvement  does  not  alter 
their  character  as  town  highways;  they  will  still  remain  a  part  of 
the  town  system,  to  be  repaired  and  maintained  as  are  the  other 
town  roads  of  the  town  in  which  they  are  located/'  etc. 
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After  arriving  at  the  above  conclusions  as  to  the  classification 
of  roads  constructed  or  improved  under  sections  178  and  280,  it 
follows  logically  that  the  town  superintendent  must,  with  the 
consent  of  the  town  board,  grant  all  permits  for  overhead  and 
underground  crossings  or  to  lay  and  maintain  drainage,  sewer  and 
water  pipes  under  ground  within  the  limits  of  any  such  highways. 
The  consent  of  the  county  or  district  superintendent  is  not  re- 
quired except  in  cases  where  the  permission  sought  for  relates  to 
a  road  that  is  classified  as  a  State  or  county  highway. 

The  duties  of  town  superintendent  referred  to  in  the  statute 
must  be  exercised  by  the  town  highway  commissioner  or  com- 
missioners until  Xovember  1st,! 909,  and  until  the  town  superin-* 
tendents,  which  are  required  to  be  elected  at  the  general  election 
this  year,  are  elected  and  qualified. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General, 


Highway  Law  —  Section  111. 

Good  roads,  Suffolk  county.  Propositions  contained  in  sample 
ballot  for  improvement  highways,  sidewalks,  etc.,  may  be 
voted  on  under  provisions  of  section  111,  except  a  proposi- 
tion for  acquiring  additional  land.  Time  of  filing  former 
petition  one  day  too  late  under  Consolidated  General  Con- 
struction Law. 

(See  opinion  April  7,  1909,  letter  June  9,  19.09,  L.  B..105,  p. 

467.) 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  June  8,  1909. 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
Albany,  X.  Y.: 

Dear  Sir. — Aiter  considerable  unavoidable  delay,  I  have  taken 
up  your  letter  under  date  of  April  22  with  which  you  forwarded  a 
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copy  of  letter  from  Engene  Lentilhon,  president  of  Suffolk 
County  Taxpayers'  Good  Roads  Association,  under  date  of  April 
20,  and  my  attention  is  called  to  the  appropriations  Nos.  2,  3,  4,  5 
and  6  on  a  sample  ballot  also  inclosed. 

It  seems  that  these  several  propositions  were  voted  favorably 
upon  at  a  town  meeting  held  in  the  town  of  Islip  on  April  6,  but 
as  I  held  in  a  former  opinion  that  such  action  of  town  meeting 
was  void  for  certain  reasons  stated  therein,  it  is  proposed  to  hold 
a  new  town  election  to  act  upon  the  above  numbered  propositions 
which  Mr.  Lentilhon  thinks  at  variance  with  sections  229  and  62 
of  the  Highway  Law;  but  upon  an  examination  of  section  62,  it 
will  be  noticed  it  is  a  permissive  provision  and  relates  to  the  con- 
struction and  maintenance  of  sidewalks,  and  there  is  no  doubt  that 
the  improvements  referred  to  in  propositions  Xos.  4,  6  and  7 
could  be  obtained  as  provided  therein. 

•  Section  229  relates  to  the  widening  of  highways",  and  seems  to 
contemplate  the  acquisition  of  additional  lands,  and  under  certain 
conditions  a  pfortion  of  the  expense  is  to  be  borne  by  the  county, 
and  if  proposition  Xo.  2  involves  the' acquisition  of  additional  land, 
the  practice  laid  down  in  such  section  229  should  be  followed,  but 
if  it  only  involves  the  widening  of  the  roadbed  or  way,  the  expense 
can  be  included  in  a  proposition  to  be  voted  upon  as  it  was  at  the 
last  town  election. 

Section  111  of  the  Highway  Law  is  broad  enough  to  permit  all 
of  the  propositions  contained  in  this  sample  ballot  to  be  submitted 
to  the  taxpayers  of  the  town,  unless  some  one  or  more  involves 
the  acquisition  of  additional  land  as  above  indicated,  but  if  it  is 
thought  preferable  to  proceed  under  section  62  where  the  propo- 
sition, relates  solely  to  the  construction  of  sidewalks,  the  provisions 
of  such  section  can  be  availed  of  for  that  purpose,  but  it  would 
seem  to  be  the  better  practice  to  submit  all  of  the  propositions  to 
the  taxpayers  at  a  special  meeting  and  let  them  vote  upon  all  of 
them  except  upon  a  proposition  for  the  acquisition  of  additional 
land. 

My  attention  is  further  called  by  letter  of  James  F.  Robinson, 
town  clerk,  to  the  time  between  the  filing  of  the  petition  and  the 
-date  of  the  town  meeting,  which  I  held  by  former  opinion  to  be 
insufficient,  and  that  the  action  taken  thereon  was  invalid  on  ac- 
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count  of  the  petition  not  having  been  filed  at  least  twenty  full 
days  before  the  town  meeting. 

It  seems  that  the  petition  was  filed  on  the  17th  day  of  March, 
1909,  at  8 :30  r.  m.,  and  that  the  town  meeting  was  held  on 
April  6. 

The  portions  of  section  20  of  the  Consolidated  General  Con- 
struction Law  which  are  applicable  to  the  question  at  issue  read  as 
follows : 

"A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made. 
*  *  *  The  day  from  which  any  specified  number  of  days, 
weeks  or  months  of  time  is  reckoned  shall  be  excluded  in 
making  the  reckoning." 

These  provisions  must  control  in  making  the  computation.  Ex- 
cluding the  6th  day  of  April  (the  day  of  town  election)  we  have 
five  days  left  in  April  and  must  get  the  other  fifteen  days  from 
March  and  taking  fifteen  days  therefrom  we  find  the  last  day  upon 
which  the  petition  could  have  been  filed  was  on  the  16th?  so  it  was 
one  day  too  late. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Highway  Law  (Cons.)  — Section  137,  article  XI  —  State  roads. 

Village  of  Hoosick  Falls.  Creation  Public  Improvement  Com- 
mission by,  chapter  541,  Laws  of  1909.  Resolution  filed  with 
State  Highway  Commission  by  board  of  trustees  of  village, 
requesting  that  certain  streets  of  added  width  be  constructed 
as  State  highways,  made  before  the  Act  of  1909  went  into 
effect  vesting  Public  Improvement  Commission  with  power 
over  all  streets,  etc.  New  commission  should  make  similar 
petition,  and  also  file  with  State  Highway  Commission. 

STATE  OF  NEW  YORK, 

Albany,  June  14,  1909. 

Attorney-General's  Office, 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  your  favor  of  the 
9th  inst.,  in  which  you  ask  for  my  opinion  as  to  your  attitude 
towards  the  public  improvement  commission  of  Hoosick  Falls. 

It  appears  from  the  data  before  me  that  a  village  election  was 
held  in  Hoosick  Falls  in  June,  1908  at  which  a  proposition  was 
adopted  to  borrow  a  sum  not  to  exceed  fifty  thousand  dollars  for 
the  purpose  of  grading  and  paving  the  streets  of  such  village ;  that, 
by  chapter  541  of  the  Laws  of  1909,  the  president  of  such  village 
was  authorized  to  appoint  seven  freeholders  of  said  village  to  be  a 
commission  to  be  knowTn  as  the  public  improvement  commission  of 
such  village ;  that  such  commission  has  been  appointed ;  that  their 
duties  consist  in  grading,  curbing,  paving  and  improving  the  pub- 
lic streets  and  avenues  of  said  village  and  to  have  the  full  and  ex- 
clusive control  over  the  streets  that  they  may  determine  to  pave  dur- 
ing the  progress  of  the  work.  This  act  did  not  go  into  effect  until 
May  27,  1909.  On  May  11,  1909,  the  board  of  trustees  of  the 
village  of  Hoosick  Falls  passed  a  resolution  requesting  that  certain 
streets  in  such  village  be  constructed  as  State  highways  as  provided 
by  article  XT,  section  137  of  the  Consolidated  Highway  Law,  and 
such  resolution  also  asks  that  such  proposed  State  highway  be  con- 
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structed  of  certain  widths  and  in  a  particular  manner  indicated 
therein,  and  agrees  that  the  additional  cost  of  the  same,  over  the 
engineer's  estimate  for  a  macadam  roadway  of  sixteen  feet,  shall 
be  a  charge  upon  the  village  as  proposed  by  section  137,  copies  of 
which  resolution  were  duly  forwarded  to  the  State  Highway  Com- 
mission. 

Since  the  passage  of  such  resolution,  chapter  541,  Laws  of  1909, 
has  taken  effect  and  the  improvement  commission  therein  pro- 
vided for  has  been  appointed  and  assumed  control  of  all  the  streets 
mentioned  in  the  resolution  above  referred  to. 

By  section  9,  subdivision  7  of  the  last  above  mentioned  act,  it 
is  provided  that  such  public  improvement  commission  shall  have 
power  and  authority  as  follows: 

"  7.  To  have  the  full  and  exclusive  power  of  the  board  of 
trustees  of  the  said  village  in  and  over  the  streets  they  may 
hereafter  determine  to  pave  during  the  progress  of  the  work.'"' 

This  provision  had  the  effect  of  transferring  the  control  ancf 
supervision  over  the  roads  and  streets  mentioned  in  the  petition 
of  the  board  of  trustees  to  the  new  improvement  commission  pro- 
vided such  commission  should  thereafter  determine  to  pave  such 
streets  under  the  authority  of  said  act  and  substitutes  the  public 
improvement  commission  of  said  village  in  the  place  of  the  trus- 
tees, thus  vesting  in  such  commission  all  the  power  and  authority 
which  the  trustees  theretofore  had  over  such  streets,  as  such  im- 
provement commission  should  thereafter  determine  to  pave.  Inas- 
much as  your  commission  has  no  written  record  of  the  determina- 
tion of  the  public  improvement  commission  to  pave  the  streets  in 
question,  I  think  a  new  petition  should  be  made  and  signed  by 
said  improvement  commission .  and  filed  with  you,  similar  to  the 
one  which  has  already  been  filed  by  the  trustees,  but  showing  in 
addition  thereto  that  said  public  improvement  commission  has 
determined  to  pave  the  streets  along  and  over  which  you  are  asked 
to  build  a  State  highway,  as  it  will  be  noted  by  reference  to  chap- 
ter 541,  Laws  of  1909,  that  it  (said  public  improvement  commis- 
sion) has  no  jurisdiction  or  control  over  any  street  except  such  as 
it  may  determine  to  pave,  and  upon  receiving  such  commission  I 
am  of  the  opinion  that  your  commission  can  take  up  the  work  by 
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contracting  and  dealing  directly  with  such  public  improvement 
comimssion  to  the  same  extent  as  if  it  was  the  board  of  trustees. 

The  primary  move  for  additional  width  of  the  road  through  the 
village  of  Hoosick  Falls  was  made  by  the  board  of  trustees  before 
such  board  was  superseded  by  the  public  improvement  commission 
which  fully  meets  the  requirements  of  section  137  of  the  Highway 
Law,  and  while  I  do  not  deem  it  necessary  you  can,  as  additional 
precaution  if  you  so  desire,  serve  the  notices  required  by  such  sec- 
tion upon  the  board  of  trustees  as  well  as  the  public  improvement 
commission. 

It  will  be  noted  that  it  is  provided  by  the  last  sentence  of  sec-  * 
tion  137  that  it  was  intended  by  the  Legislature  to  cover  every 
phase  or  form  of  a  village  charter  and  to  apply  its  provisions  to  any 
village,  the  streets  of  which  your  commission  decide  to  improve, 
and  must  remove  any  lingering  doubt  which  can  be  entertained  as 
to  the  right  of  your  commission  to  deal  just  as  safely  with  said 
public  improvement  commission  as  you  could  have  done  with  the 
trustees,  if  said  act  had  not  been  passed. 
Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

A  ttorney-General. 

Highway  Law  —  Section  146. 

Street  surface  railroad  companies.  Tracks  on  highways.  State 
Highway  Commission  cannot  compel  railroad  already  on 
highway  to  change  the  grade  of  its  tracks.  Public  Service 
Commission  vested  with  authority  to  determine  the  question. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  June  17,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — In  reply  to  a  letter  from  F.  D.  Lyon,  Deputy  Com- 
missioner, under  date  of  June  9,  in  which  I  am  asked  for  an 
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opinion  as  to  the  right  of  your  Commission  to  compel  a  street 
surface  railroad  company  to  place  its  track  upon  a  grade  with  the 
track  or  roadway  of  an  improved  State  highway,  I  beg  to  state 
that  section  146  of  the  Highway  Law  makes  provision  that  no  street 
surface  railroad  shall  be  constructed  upon  any  portion  of  State  or 
county  highway  except  upon  approval  of  your  Commission,  and 
upon  such  conditions  as  you  may  prescribe,  but  as  this  only  ap- 
plies to  railroads  to  be  built  after  your  appointment,  it  cannot 
be  held  to  affect  the  question  under  consideration. 

I  have  searched  in  vain  to  find  any  provision  other  than  as 
above  stated,  which  would  invest  your  Commission  with  any  au- 
thority to  compel  such  railroads  to  change  the  grade  of  its  tracks 
to  conform  to  the  grade  of  such  improved  highway,  unless  implied 
authority  is  contained  in  the  general  supervisory  control  given  to 
you  by  the  Highway  Law  over  all  State  and  county  highways, 
but  I  do  not  think  such  general  provisions  are  broad  enough  to 
meet  the  situation  inquired  about. 

Section  50  of  the  Consolidated  Public  Service  Commission  Law 
gives  the  Public  Service  Commission  authority  to  compel  changes 
in  any  tracks  used  by  a  street  railroad  corporation  which  in  the 
judgment  of  the  Commission  should  be  made,  to  promote  the  se- 
curity or  convenience  of  the  public,  and  it  would  certainly  be  for 
the  security  and  convenience  of  the  public  to  have  the  tracks  of  a 
street  surface  railroad  along  a  public  highway  upon  the  same 
grade  with  the  roadbed. 

The  Public  Service  Commission  has  the  authority,  either  upon 
complaint  made  to  it  or  upon  its  own  motion,  to  examine  into  the 
matter  and  make  such  order  as  the  best  interests  of  the  public 
seem  to  demand. 

I  am  therefore  of  the  opinion  that  the  only  method  by  which 
such  trolley  lines  can  be  compelled  to  bring 'their  tracks  to  the 
same  grade  with  the  public  highway,  is  by  an  application  to  the 
Public  -  Service  Commission  as  above  stated. 
Yours  truly, 

EDWAED  E.  O'MALLEY, 

Attorney-General. 
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Highway  Law  —  County  Roads. 

Maintenance  of  highways  constructed  under  chapter  118,  Laws  of 
1898.  Highway  Commission  may  reconstruct  and  treat  as 
unimproved  highways,  upon  petition  of  board  of  supervisors 
and  appropriation  for  cost  thereof. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  22,   1909.    - 

'Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  18th  ins>t.,  in  which  you 
call  my  attention  to  the  fact  that  your  Commission  finds  a  num- 
ber of  highways  in  the  State,  constructed  under  chapter  118, 
Laws  of  1898,  which  are  in  such  a  bad  condition  that  it  is  practi- 
cally impossible  to  repair  them,  and  that  the  only  feasible  means 
of  maintaining  them  seems  to  be  a  complete  reconstruction. 

You  ask  whether  such  roads  may  be  treated  in  the  same  man- 
ner as  roads  which  have  not  been  improved  and  which  are  peti- 
tioned for  by  the  board  of  supervisors  under  the  provisions  of  the 
Highway  Law,  after  that  board  has  agreed  to  appropriate  and 
make  available  fifty  per  cent  of  the  cost  of  new  construction. 

I  have  carefully  examined  the  provisions  of  the  law  in  refer- 
ence to  the  construction  or  improvement  of  county  highways,  as 
therein  provided,  and  I  find  nothing  in  the  language  which  would 
limit  highways  which  may  be  thus  constructed  or  improved,  to 
those  not  previously  improved. 

It  is  therefore  my  opinion  that  if  the  board  of  supervisors  de- 
sires and  so  petitions,  your  Commission  may  properly  reconstruct 
9aid  roads  and  the  county  may  properly  be  charged  fifty  per  cent 
of  the  cost  of  such  reconstruction. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Highway  Law  —  Chapter  330,  Laws  1908  —  County  roads. 

Change  of  grade  and  deviation  of  roadbed.  State,  county  or 
town  not  liable  to  Poughkeepsie  and  Wappingers  Falls  Elec- 
tric Railway  for  damages  on  account  of  highway  improve- 
ment. Highway  commission  vested  with  authority  over  such 
road. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  30,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  am  pleased  to  acknowledge  receipt  of  your  letter 
of  June  18  in  which  you  call  my  attention  to  a  former  letter  under 
date  of  April  13,  inclosed  with  which  you  sent  me  a  letter  from 
J.  W.  Hinckley,  Jr.,  president  of  Poughkeepsie  and  Wappingers 
Falls  Electric  Railway  Company,  relative  to  changes  which  will 
be  necessitated  in  the  trolley  line  of  his  company  from  Casper 
Creek  to  the  village  of  Wappingers  Falls,  and  suggesting  that 
some  arrangements  be  made  as  to  compensation  to  said  electric 
railway  company  for  the  changes  in  its  roadbed  which  it  will  be 
required  to  make  on  account  of  an  improved  county  road  along  the 
above  mentioned  route. 

I  do  not  think  that  section  146  is  applicable  to  the  subject  under 
consideration,  as  I  take  it  from  Mr.  Hinckley's  letter  that  the 
changes  which  his  Company  will  be  required  to  make  will  be 
caused  by  the  changes  made  in  the  grade  of  the  improved  high- 
way and  some  deviation  of  such  improved  roadbed  from  the  pres- 
ent roadbed,  but  all  within  the  line  of  the  highway  as  it  existed 
long  before  the  trolley  road  was  built,  and  I  do  not  think  the 
State,  county  or  town  is  liable  to  the  electric  railway  company  for 
any  damages  it  may  sustain  on  account  of  any  changes  that  your 
commission  may  see  fit  to  make  in  the  roadbed  along  the  trolley 
line,  as  I  do  not  understand  it  is  the  purpose  of  your  Commission 
to  oust  the  trolley  company  from  its  use  of  such  portion  of  the  road 
as  it  may  require,  or  to  attempt  to  revoke  or  annul  in  any  way  the 
rights  or  privileges  which  such  electric  road  has  acquired  to  con- 
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struct,  maintain  and  operate  its  line  upon  and  along  such  high- 
way. 

I  assume  that  the  title  to  the  road  in  question  was  obtained  in 
the  usual  way  for  a  public  highway  long  before  the  trolley  company 
obtained  its  privilege  to  extend  its  line  along  the  same,  but  such 
rights  did  not  divest  the  highway  authorities  of  their  local  con- 
trol and  jurisdiction  over  the  road,  nor  deprive  them  of  the  right 
to  make  any  changes  which  may  be  found  necessary  for  the  im- 
provement thereof. 

"  Overseers  of  highways,  in  the  performance  of  their  duty 
to  keep  in  repair  the  highways  in  their  respective  districts, 
have  jurisdiction  over  every  part  of  the  highway  to  its  entire 
width." 

Anderson  v.  Van  Tassle,  53  K  Y.  631. 

The  highway  officials  hold  the  dominant  estate  and  authority 
over  the  road  in  question,  and  while  the  trolley  road  has  a  certain 
easement  over  an  easement  of  the  town,  it  is  not  such  a  right  as 
entitles  it  to  compensation  for  costs  and  expenses  of  changes  neces- 
sitated by  improvements  made  by  your  Commission  under  the  au- 
thority of  the  present  Highway  Law. 
Yours  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 

Canal  Law  —  Sections  121,  126  —  Bridges. 

Canal  bridge  over  Otsquago  creek,  town  of  Minden.  Burning  of 
old  bridge  and  erection  of  steel  structure  by  State.  Whether 
expenses  of  repairs  should  be  borne  by  town  or  State. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  July  2,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Department  of  High- 
ways, Albany,  N.  Y.; 

Dear  Sir. — I  have  your  favor  (written  by  Deputy  Commissioner 
Lyon)  of  the  21st  ult,  accompanied  by  copy  of  letter  from  Mr. 
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Lyon  to  Charles  Scott,  county  superintendent,  and  copy  of  Mr. 
Scott's  letter,  giving  further  data  in  reference  to  your  inquiry 
under  date  of  June  3,  asking  for  my  opinion  whether  the  State  or 
the  town  of  Minden  is  required  to  keep  in  repair  a  canal  bridge 
upon  State  land  in  such  town. 

A  very  complex  situation  exists  in  reference  to  this  bridge.  It 
appears  from  the  information  furnished  me  that  the  original 
bridge  on  the  site  now  occupied  by  the  one  in  question  was  built 
by  the  State  in  about  1834  or  1835.  That  in  1899,  by  chapter 
596,  an  appropriation  was  made  by  the  Legislature  of  $5,500  for 
the  construction  of  a  steel  bridge  and  the  abutments  and  ap- 
proaches thereto  over  the  Otsquago  creek  on  the  line  of  the  Erie 
canal,  in  the  town  of  Minden,  Montgomery  county,  at  the  place 
where  the  Mohawk  river  bridge  approaches  said  canal,  and  the 
money  was  to  be  expended  under  direction  and  supervision  of  the 
Superintendent  of  Public  Works;  and  by  chapter  457,  Laws  of 
1900,  an  additional  appropriation  of  $3,000  was  made  to  carry 
into  effect  the  provisions  of  the  act  of  the  preceding  year. 

It  further  appears,  by  letter  of  Mr.  Scott,  that  the  covered 
bridge  constructed  by  the  State  in  1834  or  1835  was  kept  in  repair 
by  the  State  until  about  1878,  when  the  town  of  Minden  at  differ- 
ent times  helped  to  repair  the  same  and  later  carried  a  fire  insur- 
ance on  the  bridge;  and  that  in  1889  the  bridge  burned,  the  town 
collected  the  insurance  of  $1,500  and  turned  it  over  to  the  State; 
this  condition  was  followed  by  the  restoration  of  the  bridge,  pur- 
suant to  the  provisions  of  the  two  enactments  in  1899  and  1900 
above  referred  to. 

It  also  appears  by  Mr.  Scott's  letter  that  no  repairs  have  been 
made  upon  the  steel  bridge  since  its  construction  in  1900,  as  the 
Department  of  Public  Works  claimed  its  duty  was  at  an  end,  and 
the  town  authorities  of  Minden  refuse  to  repair  it  as  it  was  built 
by  the  State  upon  State  land,  and  that  the  bridge  has  become  dan- 
gerous for  public  travel  and  requires  immediate  repairs. 

Upon  inquiry  a.t  the  Department  of  Public  Works,  I  am  informed 
that  it  has  no  entry  upon  its  books  of  any  amount  received  by  the 
State  from  the  town  of  Minden  towards  the  construction  of  such 
steel  bridge  in  1900,  and  that  it  was  claimed  that  the  State  was  not 
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liable  for  the  maintenance  and  repair  of  -the  bridge,  but  it  does 
not  clearly  appear  why  such  liability  is  disclaimed  or  denied. 

The  bridge  having  been  constructed  before  April  20,  1839,  it 
is  covered  by  section  121  of  the  Canal  Law,  which  provides  that 
the  Superintendent  of  Public  Works  is  authorized  and  required 
to  construct  and  hereafter  to  maintain  at  public  expense  all  bridges 
constructed  prior  to  that  time  if  in  his  opinion  the  public  con- 
venience requires  that  they  should  be  continued,  and  unless  the 
Superintendent  has  arrived  at  the  conclusion  that  the  public  con- 
venience no  longer  requires  the  maintenance  of  such  bridge,  it 
would  seem  that  it  must  be  repaired  and  maintained  at  the  expense 
of  the  State.  The  fact  that  the  State  constructed  a  new  bridge  in 
that  locality  as  late  as  1900  or  1901  would  seem  to  indicate  that 
up  to  that  time  the  Superintendent  must  have  regarded  the  bridge 
as  necessary  to  the  public  convenience. 

It  is  also  provided  by  section  126  of  the  Canal  Law,  in  part,  as 
follows: 

"  A  street  or  road  bridge  shall  not  be  constructed  by  the 
Superintendent  of  Public  Works  over  a  canal  or  feeder,  except 
upon  such  streets  or  roads  as  were  laid  out,  worked  or  used 
previously  to  the  construction  of  the  canal  or  feeder  by  which 
such  street  or  road  was  or  is  obstructed ;  and  when  bridges 
are  constructed  or  reconstructed  upon  any  such  streets  or 
roads,  the  cost  to  the  State!  shall  in  no  case  be  more  than  is 
required  to  preserve  in  a  safe  and  substantial  manner  the 
continuity  of  such  streets  or  roads  so  as  not  to  necessarily 
impair  their  usefulness." 

It  is  obvious  that  it  was  the  intention  of  the  Legislature  to  con- 
tinue its  care  and  maintenance  of  all  canal  bridges  which  were 
built  prior  to  the  construction  of  the  canal  and  before  April  20, 
1839,  but  the  Superintendent  of  Public  Works  is  vested  with  dis- 
cretion as  to  the  necessity  of  continuing  repairs  upon  and  main- 
tenance of  the  same. 

The  last  sentence  of  section  126  of  the  Canal  Law  reads  as  fol- 
lows : 

"  If  a  private  road  or  public  highway  is  laid  out  by  legal 
authority  in  such  direction  as  to  require  the  erection  of  a  new 
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bridge  over  a  canal  for  the  accommodation  of  the  road,  such 
bridge  shall  be  so  constructed  and  forever  maintained  at  the 
expense  of  the  town  or  city  in  which  it  shall  be  situated." 

This  last  provision  does  not  apply  to  the  bridge  in  question,  as 
such  bridge  appears  to  have  been  erected  before  April  20,  1839, 
but  it  is  quoted  for  the  purpose  of  showing  the  general  scheme  of 
the  statutes  relating  to  canal  bridges,  viz.,  the  State  to  construct 
and  maintain  all  bridges  that  were  required  to  be  erected  on  ac- 
count of  the  opening  of  the  canals,  and  the  towns  to  construct  and 
maintain  all  bridges  across  the  canal  that  tfave  become  necessary 
on  account  of  new  roads  or  streets  being  laid  out  since  the  com- 
pletion of  the  canal. 

I  am,  therefore,  of  the  opinion,  upon  what  information  I  have 
upon  the  subject,  that  the  State  is  bound  to  keep  such  bridge  in 
repair. 

Yours  trulyj 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law —  Section  137 —  Village  Law,  Sections  101,  110, 
128  —  State  and  County  Roads. 

Authority  of  Highway  Commission  to  grant  request  of  trustees  of 
village  of  Falconer  to  widen  and  pave  highway  through  vil- 
lage. How  money  may  be  raised  by  village  to  meet  expense, 
etc.  ! 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  2,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  Department  of  Highways, 
Albany,  N.Y.: 

Dear  Sir. —  Your  favor  of  June  25,  1909,  enclosing  a  communi- 
cation from  the  attorneys  of  the  village  of  Falconer,  and  asking 
me  to  construe  the  provisions  of  section  137  of  the  Highway  Law, 
duly  received. 
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If  I  understand  the  facts  it  is  proposed  to  construct  a  State  and 
county  highway  through  the  said  village  of  Falconer;  that  the 
trustees  of  said  village  -are  desirous  of  having  the  plans  for  such 
construction  modified  so  as  to  have  the  main  street  in  said  village 
widened  and  paved,  the  additional  expense  of  which  to  be  charged 
to  the  village. 

'Section  137  of  the  Highway  Law  undoubtedly  gives  authority 
for  your  Commission  to  make  such  change  or  improvement  at  an 
increased  expense  to  be  borne  by  the  village.  The  more  difficult 
question  seems  to  be  as  to  the  power  of  the  village  to  provide  funds 
for  the  additional  cost  of  such  highway. 

To  quote  from  section  137: 

"  Upon  the  proper  completion  thereof  and  the  notification 
as  above  provided,  the  commission  shall  certify  to  thfe  board 
of  trustees  the  cost  of  such  additional  construction,  and  such 
board  shall  pay  the  same  out  of  moneys  raised  by  tax  or  from 
the  issue  and  sale  of  bonds  as  provided  in  the  village  law." 

Section  128  of  the  Village  Law  provides  for  borrowing  money 
for  various  purposes,  among  others  (subdivision  3)  "laying  out, 
widening  at  grading  or  paving  streets,"  but  under  that  section 
money  can  only  be  borrowed  on  the  credit  of  the  village  if  author- 
ized by  a  general  or  special  election  duly  called  for  that  purpose. 

Section  101  of  the  Village  Law  designates  the  various  funds 
for  village  purposes.  Subdivision  1  is  known  as  the  street  fund- 
composed  of  the  poll  tax  and  moneys  received  from  taxation  or 
otherwise  for  the  construction,  care  or  maintenance  of  bridges, 
streets,  etc.  Expenditures  can  only  be  made  for  street  purposes 
out  of  this  fund. 

Section  110  of  the  Village  Law,  subdivision  3,  provides  for 
raising  money  by  tax  in  such  sum  as  the  board  deems  necessary 
in  addition  to  the  poll  tax  to  meet  the  expenditures  from  the  street 
fund  for  the  present  fiscal  year  not  exceeding  one-half  of  one  per 
centum  of  the  total  valuation  of  the  property  assessed  upon  the 
annual  assessment  roll  of  the  last  proceding  year. 

Section  128  of  the  Village  Law  also  provides  that  no  contract 
shall  be  made  involving  an  expenditure  by  the  village  unless  the 
money  therefor  is  on  hand  or  a  proposition  has  been  adopted  au- 
thorizing the  board  of  trustees  to  raise  such  money. 
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I  am,  therefore,  of  the  opinion  that  unless  the  money  has  been 
raised  by  tax  in  pursuance  of  the  Village  Law  for  the  improvement 
or  pavement  of  such  village  street  or  streets,  the  only  other  method 
of  raising  money  is  under  authority  of  a  spocial  or  general  elec- 
tion, and  that  in  either  event  the  money  must  be  on  hand  or  pro- 
vided prior  to  the  execution  of  a  contract  for  such  improvement. 

I  am  also  of  the  opinion  that  in  the  petition  of  the  trustees  of 
the  village  for  such  improvement  where  moneys  are  to  be  ex- 
pended in  addition  to. the  sums  provided  for,  such  petition  should 
show  that  the  moneys  have  been  raised  either  by  tax  or  assessment 
or  by  loan  as  provided  for  in  the  Village  Law. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  State  Roads. 

Resolution  of  board  of  supervisors,  Otsego  county,  regarding  road 
within  the  corporate  limits  of  Oneonta,  prior  to  the  passage 
of  chapter  545,  Laws  of  1908,  incorporating  Oneonta  a  city. 
State  Highway  Commission  should  construct  highway  in 
same  manner  as  before  passage  of  city  charter.  (See  opinion 
December  2,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office,  . 

Albany,  July  9,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  Sttyte  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  a  communication 
under  date  of  June  18,  1909,  written  by  A.  L.  Kellogg,  in  which 
I  am  asked  for  an  opinion  as  to  your  legal  duty  about  a  piece  of 
road  now  within  the  corporate  limits  of  the  village  of  Oneonta, 
the  improvement  of  which  had  been  provided  for  pursuant  to  the 
provisions  of  chapter  115  of  the  Laws  of  1898,  and  the  acts  amend- 
atory thereof,  before  the  incorporation  of  said  city  but  has  not 
been  constructed  up  to  the  present  time. 
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*It  appears  from  the  statement  made  by  Mr.  Kellogg  that  in  Sep- 
tember, 1907,  a  resolution  was  passed  by  the  board  of  supervisors 
of  Otsego  county  that  the  public  interests  demanded  improvement 
of  a  piece  of  road  "beginning  at  the  corporate  limits  of  the  village 
of  Oneonta,  on  the  highway  leading  to  East  End,  and  from  thence 
to  the  road  at  East  End,  and  known  as  the  East  End  State  road, 
in  all  a  distance  of  2478  feet;"  that  such  resolution  was  forwarded 
to  the  then  State  Engineer,  who  made  investigation  of  the  con- 
ditions relating  to  such  road,  surveyed  the  same  and  certified  hi* 
approval  of  the  construction  of  such  section  of  highway,  and  that 
in  August,  1908,  a  final  resolution  was  passed  by  the  board  of 
supervisors  based  upon  the  certificate  of  the  State  Engineer,  pro- 
viding for  the  construction  of  such  piece  of  road  at  the  joint  ex- 
pense of  the  State,  county  of  Otsego  and  town  of  Oneonta,  under 
the  care  and  superintendence  of  the  State  Engineer  and  Sur- 
veyor; also  providing  for  the  levying  and  raising  of  the  propor- 
tionate shares  of  the  expense  of  such  improved  highway  by  the 
county  of  Otsego  and  town  of  Oneonta;  amounting  to  $3,081  and 
directing  that  it  be  appropriated  and  made  immediately  available 
fur  such  road  purposes. 

During  the  legislative  session  of  1908,  and  after  the  initiatory 
steps  had  been  taken  for  the  construction  of  the  aforementioned 
road,  a  bill  was  passed  (chapter  454,  Laws  of  1908)  incorporating 
the  city  of  Oneonta  and  the  corporate  limits  of  such  city,  as  speci- 
fied in  such  act,  included  the  above  mentioned  piece  of  road  and 
the  same  is  now  all  within  the  city  limits.  By  section  72  of  the 
city  charter  the  board  of  public  works  is  vested  with  the  charge, 
management,  control  and  maintenance  of  all  bridges,  streets,  side- 
walks, public  places  and  public  squares  within  the  city,  but  the  act 
did  not  take  eifect  until  January  1,  1909,  except  in  some  partic- 
ulars which  it  is  not  necessary  to  mention  in  this  connection. 

Inasmuch  as  nothing  had  been  expended  in  the  way  of  con- 
struction of  the  road  in  question  at  the  time  the  above  act  took 
effect,  some  doubt  might  arise  whether  all  proceedings  which  had 
been  taken  would  not  have  been  abrogated  if  it  were  not  for  the 
saving  clause  in  section  259  of  chapter  454,  which  reads  as 
follows : 

"  Completion  of  surveyed  State  roads. — Eor  the  purpose  of 
completion  of  State  roads,  surveys  of  which  have  heretofore 
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been  made  by  the  State,  the  said  city  shall  be  deemed  a  town 
and  the  parts  of  roads  so  surveyed  shall  be  completed  and 
paid  for  the  same  as  if  they  were  not  within  an  incorporated 
village  or  city." 

While  the  term  "  State  road  "  is  used  in  the  above  section,  still 
it  is  quite  clear  that  it  was  the  intention  of  the  Legislature  that  the 
road  in  question  was  intended  to  be  covered  thereby  and  should  be 
completed  according  to  the  resolution  which  had  been  adopted  by 
the  board  of  supervisors  relating  thereto  as  it  is  referred  to  in 
such  section  as  "  State  road  surveys  of  which  have  heretofore  been 
made  by  the  State" ;  but  under  the  classification  of  highways, 
made  by  section  3  of  the  Highway  Law,  the  road  referred  to 
could  not  be  called  a  "  State  road  "  unless  it  is  on  one  of  the  routes 
described  in  section  130  of  such  Highway  Law. 

But  aside  from  the  consideration  above  advanced,.  I  am  of  the 
opinion  that  if  section  259  of  the  city  charter  had  not  been  in- 
corporated therein  that  the  State  would  still  be  liable  to  construct 
the  piece  of  road  referred  to  as  the  enactment  of  the  city  charter 
would  not  have  the  retroactive  effect  to  abrogate  a  proceeding 
which  had  been,  commenced  before  its  passage.  It  is  a  well 
settled  principle  of  law  that  all  acts  are  intended1  to  operate  pro- 
spectively and  have  no  retroactive  effect  unless  its  terms  indicate 
a  different  intent. 

Stone  v.  Board  of  Supervisors,  166  !NV  Y.  85. 
Goillotel  v.  Mayor,  87  N.  Y.  441,  443. 
Village  of  Champlain  v.  McCrea,  165  K  Y.  254,  270. 
People  ex  rel.  Buffalo  v.  MT.  Y.  C.  R  R.  Co.,  156  1ST.  Y. 
571. 

Again,  the  passage  of  the  resolution  by  the  board  of  supervisors 
and  the  subsequent  action  by  the  engineer,  which  was  followed,  by 
the  board  providing  for  the  payment  of  the  county's  and  town's 
shares  of  the  improvement  established  a  contractual  relation 
between  the  State  and  the  county  and  town  and  could  not  be 
abrogated  by  any  act  of  the  Legislature. 

Cooley  on  Constitutional  Limitations,  at  page  2-38,  cites  the 
rule: 

"  When  corporate  powers  are  conferred,  there  is  an  im- 
plied contract  between  the  state  and  the  corporation  that  the 
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property  which  they  are  given  the  capacity  to  acquire  for 
corporate  purposes  shall  not  be  taken  away  or  appropriated 
to  -other  purposes  "  *  *  *  "  whatever  rights  are  created  by 
a  statute  cannot  thereafter  be  impaired  by  subsequent  legis- 
lation and  this  applies  to  a  municipality." 

It  has  been  repeatedly  held  that  where  parties  act  in  compliance 
with  a  statute,  relying  upon  its  provisions,  that  implied  contract 
is  created  and  it  cannot  thereafter  be  impaired  by  subsequent  leg- 
islation. This  principle  is  elementary  and  does  not  require  the 
citation  of  authorities  to  establish  it. 

Section  93  of  the  General  Construction  Law  provides:  "The 
repeal  of  a  statute  or  part  thereof  shall  not  affect  or  impair  an 
act  done,  offense  committed  or  right  accruing,  accrued  or  acquired, 
or  liability,  penalty,  forfeiture,  or  punishment  incurred  prior  to 
the  time  such  repeal  takes  effect,  but  the  same  may  be  enjoyed, 
asserted,  enforced,  proseeuted  or  inflicted  as  fully  and  to  the  same 
extent  as  if  such  repeal  had  not  been  effected." 

In  the  matter  under  consideration  there  was  no  repeal  of  any 
law,  but  the  provisions  of  the  city  charter  could  be  construed  as 
transferring  the  control,  construction,  etc.,  of  the  piece  of  high- 
way in  question  from  the  jurisdiction  of  the  State  authorities  to 
that  of  the  city  government,  and  thus  conflicting  provisions 
appear,  and  if  no  rights  had  accrued  or  been  acquired  under  the 
statute  as  it  appeared  the  provisions  of  the  Highway  Law  would 
have  been  abrogated  by  the  passage  of  the  city  charter  so  far  as 
the  roads  and  streets  of  the  corporation  were  concerned. 

I  am,  therefore,  of  the  opinion  that  the  State  Ilighway  Commis- 
sion is  bound  to  take  up  the  work  of  constructing  the  above-men- 
tioned piece  of  highway  and  complete  the  same  in  the  same  man- 
ner as  it  would  have  been  compelled  to  do  if  the  charter  of  said 
city  had  not  been  enacted. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 
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Highway  Law  —  State  and  County  Roads. 

Liability  of  contractor  injuring  highway  by  use  of  traction  en- 
gine with  cars  loaded  with  stone. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  13,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.Y.: 

Dear  Sir. —  In  the  matter  of  County  Road  No.  251  in  Niagara 
county,  I  have  examined  your  communication  of  July  6,  1909, 
with  some  care.  The  principal  question  concerning  which  you 
ask  my  opinion  is  whether  or  not  the  contractors,  Stewart,  Ker- 
bough,  Shanley  Company,  are  legally  liable  to  the  State  of  New 
York  for  injuries  committed  by  them  on  County  Road  No.  251. 

The  injury  to  the  highway  consists,  as  I  understand  it,  in  said 
contractors  using  a  traction  engine,  with  cars  heavily  loaded  with 
stone,  and  driving  the  same  over  and  upon  this  highway,  the  re- 
sult of  which  use  of  the  highway  for  the  past  year  has  been  to  wear 
out  the  surface  and  top  course  of  the  improved  highway. 

As  you  suggest  in  your  letter,  it  would  not  be  advisable  to  at- 
tempt to  make  a  rule  restraining  the  use  of  any  highway  for  any 
purpose  which  is  a  public  purpose,  highways  being  intended  for 
public  use.  I  should  think,  however,  that  a  rule  might  be  made 
by  your  commission,  under  the  authority  of  section  22  of  the  High- 
way Law,  regulating  and  limiting  the  weight  and  quantity  of  a 
load  that  could  be  drawn  over  any  State  improved  highway. 

I  should  think  it  would  be  well  also  to  insert  in  any  future  pro- 
posals and  contracts  a  clause  to  the  effect  that  improved  highways 
already  let  should  not  be  used  for  the  drawing  of  stone  and  heavy 
material  with  traction  engines  and  cars,  or,  in  case  they  are  so 
used,  that  the  contractor  will  restore  the  highway  injured  or  worn 
out  by  him  to  its  original  state  and  condition. 

As  to  whether  or  not  the  State  can  recover  damages  for  the  abuse 
of  this  highway,  I  am  of  the  opinion  that,  if  an  action  were 
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brought  by  the  State  to  recover  for  such  injuries,  the  question  to 
be  determined  would  be  a  question  of  fact,  rather  than  a  question 
of  law.  That  is  to  say,  it  would  be  a  question  of  fact  as  to 
whether  or  not  the  contractors  were  negligent  and  careless  in  the 
use  of  the  highway,  to  the  injury  of  the  State,  and  that  whether 
such  action  would  result  favorably  would  depend  largely  upon  the 
evidence  adduced  and  the  facts  as  developed  on  the  trial  of  such 
action,  and  even  then,  it  would  be  a  question. to  be  determined  by 
a  jury. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Highway  Iaiw  —  State  Roads. 

Herkimer  County  Station  268-05,  Road  463.  Crossing  of  high- 
way by  stream  from  which  water  is  diverted  by  wooden  flume 
of  insufficient  strength  to  sustain  highway.  If  present  owner 
does  not  rebuild  or  protect  by  concrete  structure,  State  is 
empowered  to  either  remove  as  interfering  with  highway  im- 
provement, or  rebuild  and  pay  for  same  from  moneys  appro- 
priated by  State  and  county  for  the  improvement  of  high- 
ways. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  30,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany rN.  Y.: 

Dear  Sir. — Your  communication  of  July  24th  duly  received. 
At  Station  268-06  on  Road  463,  Herkimer  county,  now  in  progress 
of  improvement  by  State  aid,  you  state  that  a  large  stream  of 
water  crosses  the  highway;  that  on  one  side  of  the  highway  and 
near  this  stream  is  located  a  mill ;  that  the  water  is  diverted  from 
the  stream  at  a  point  on  the  opposite  side  of  the  highway  from  the 
mill  and  conducted  by  means  of  a  wooden  flume  about  four  feet 
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square  across  the  highway  to  the  mill,  which  is  operated  by  means 
of  the  water  so  obtained ;  that  the  present  owner  has  occupied  the 
property  for  a  period  of  about  forty  years.  You  do  not  state 
whether  or  not  the  occupant  is  the  owner  in  fee  of  the  land  in  this 
highway. 

It  appears  that  the  wooden  flume  is  not  of  proper  strength  or 
durability  to  sustain  the  improved  highway,  and  must  be  rebuilt 
or  protected  by  "a  concrete  structure.  Under  those  facts  two  ques- 
tions are  submitted: 

"  First :  Have  we  the  right,  should  the  owner  of  the  flume  re- 
fuse to  rebuild  of  concrete  of  sufficient  strength  and  durability  to 
meet  with,  our  requirements,  to  destroy  the  flume  and  complete 
the  improvement  of  the  highway  in  the  same  manner  as  though 
no  flume  had  previously  existed  ? 

"  Second :  If  the  owner  refuses  to  rebuild  the  flume  as  required 
at  his  own  expense,  have  we  the  right  to  build  the  same,  paying 
therefor  out  of  the  moneys  appropriated  by  the  State  and  county 
for  the  improvement  of  the  highway?" 

Assuming  in  this  case  that  the  mill  owner  referred  to  has  here- 
tofore laid  this  flume  over  and  upon  the  highway  in  question  by 
license  or  permission  of  some  Commissioner  of  Highways  or  other 
authority,  but  that  he  is  not  the  owner  in  fee  of  the  land  over 
which  the  flume  passes,  I  am  of  the  opinion  that  such  license  would 
be  revocable,  and  that  the  occupant  has  obtained  no  vested  right 
in  the  street  for  the  purposes  for  which  the  flume  was  laid,  which 
would  entitle  him  to  compensation. 

Primarily  the  owner  of  the  soil  in  a  public  highway  in  the 
country  enjoys  certain  privileges  with  respect  thereto,  but  all  such 
privileges  are  subject  to  the  dominant  right  of  the  public  to  use 
and  occupy  the  street  or  highway  for  the  purposes  of  public  travel 
and  other  such  public  service  as  is  proper  and  necessary. 

In  the  case  of  Deering  ,  93  N.  Y.  361,  Judge  Danforth  uses  this 
language :  "  For  aught  that  appears  here,  though  authorized  to  lay 
its  pipes  through  the  public  streets  (Laws  1848,  chapter  37,  sec- 
tion 18)  the  company  took  the  risk  of  their  location  and  should  be 
required  to  make  such  changes  as  public  convenience  or  security 
requires,  at  its  own  cost  and  charge." 
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In  the  case  of  the  0.  B.  &  Q.  R.  R.  Co.  v.  The  Drainage  Com- 
missioners, 200  U.  S.  561,  a  drainage  commission  had  been  created 
by  the  State  of  Illinois,  with  authority  to  drain  certain  lands 
adjacent  to  the  railroad  company's  bridge  which  crossed  a  stream 
known  as  the  Rob  Roy  creek.  To  carry  out  said  plan  of  drainage 
it  was  necessary  that  the  bridge  crossing  the  creek  should  be  en- 
larged and  certain  piers  thereunder  removed,  in  such  a  manner  as 
to  furnish  room  for  the  water  thus  drained  to  flow  under  the 
bridge.  A  demand  by  the  drainage  commissioners  was  made  upon 
the  railroad  to  remove  its  bridge  and  culvert,  or  if  the  company 
chose  to  maintain  its  bridge  and  culvert  at  the  point  then  occupied 
by  it,  it  should,  at  its  own  cost,  substitute  a  new  one  that  would 
meet  the  requirements  of  the  commission.  A  new  bridge  was  nec- 
essary in  order  to  drain  the  territory  authorized  to  be  drained  by 
the  Legislature. 

It  was  held  in  that  case  that  the  drainage  commission  had  the 
power  to  compel  the  railroad  company  to  rebuild  the  bridge  at  its 
own  expense.  The  railroad  company  raised  the  question  that  to 
require  it  to  build  a  new  bridge  at  its  own  expense  would  be  in  ef- 
fect the  taking  of  its  property  for  public  use  without  just  com- 
pensation, and  that,  therefore,  the  law  was  unconstitutional. 

Judge  Harland,  in  writing  the  opinion  of  the  court,  at  page 
5S>2,  uses  this  language:  We  hold  that  the  police  power  of  the 
State  embraces  regulations  designed  to  promote  the  public  health, 
the  public  morals  or  the  public  safety."  Again,  at  page  595,  he 
says:  "  If  the  injury  complained  of  is  only  incidental  to  the  legiti- 
mate exercise  of  governmental  powers  for  the  public  good,  then 
there  is  no  taking  of  pioperty  for  the  public  use,  and  a  right  to 
compensation  on  account  of  said  injury  does  not  attach  under  the 
Constitution." 

The  authority  of  the  Highway  Commission  conferred  by  the 
Legislature  to  lay  out,  make  and  improve  highways  partly  at  the 
expense  of  the  State,  must  necessarily  carry  with  it  the  power  to 
cause  to  be  removed  any  structure  or  obstruction  found  in  the 
highway  that  would  necessarily  prevent  the  proper  construction 
and  improvement  of  such  road. 

When  this  mill  owner  or  his  predecessor  was  granted  permission, 
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if  at  all,  to  build  this  flume  over  tlie  highway,  he  is  deemed  to  have 
accepted  such 'permission  or  license  subject  to  its  being  defeated  at 
any  time  when  changed  conditions  or  the  public  welfare  should 
demand  it.  He  must,  therefore,  comply  with  the  demands  of  the 
Highway  'Commission  to  relay  at  his  own  expense  a  proper 
structure,  or  in  default  thereof,  after  due  notice,  the  Commission 
may  order  the  structure  removed  if  necessary  for  the  proper  im- 
provement of  the  .highway.  The  same  principle  applies  to  drain- 
age and  supply  pipes  found  in  the  soil  crossing  highways,  which 
are  in  the  way,  and  therefore,  obstructions  to  the  proper  improve- 
ment of  the  highway. 

But  when  such  pipes  are  removed  I  do  not  think  the  State  be- 
comes the  owner  of  them.  The  State's  right  is  the  removal  of  ob- 
structions, not  the  appropriation  of  private  property. 

It  may  be  claimed  that  the  title  to  the  land  upon  which  the 
highway  runs  rests  in  the  adjoining  owners,  and  that  in  this  case 
the  mill  owner  may  be  the  owner  of  the  land  on  either  side  of  the 
highway  where  the  flume  is  located,  holding  title  to  the'  center  of 
the  highway. 

If  such  be  the  case  the  -question  is  a  much  more  serious  one. 
But  even  so,  I  am  of  the  opinion  that  where,  as  in  this  case,  the 
owner  has  placed  in  the  highway  a  construction  which  becomes  an 
obstruction  to  the  proper  necessary  work  of  the  improvement  of  the 
highway  as  authorized  by  law,  that  in  such  case  the  commission 
have  power  to  cause  the  removal  of  the  structure,  and  it  is  optional 
with  the  owner  whether  to  rebuild  a  proper  structure  or  to  allow 
the  State  to  appropriate  or  cause  to  be  discontinued  a  structure 
already  there. 

A  company  lawfully  cutting  a  canal  across  a  highway  for  its  own 
purposes,  is  bound  to  build  and  keep  in  repair  a  bridge  to  maintain 
the  highway. 

Heacock  v.  Sherman,  14  Wend.  58. 

If  one  dig  a  watercourse  across  the  highway  to  carry  a  stream 
upon  his  land  for  private  use,  and  builds  a  bridge  for  the  high- 
way, he,  and  not  the  town  is  bound  to  maintain  the  bridge  and 
is  liable  for  injuries  caused  hy  want  of  repair. 
Dygert  v.  Schenck,  23  Wend.  446. 
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Where  a  mill  owner  built  a  waterway  through  a  highway  and 
covered  it  with  a  bridge  which  became  out  of  repair,  held,  that 
the  town  might  make  repairs  and  recover  the  cost  thereof  from 
the  mill  owner. 

Town  of  Clay  v.  Harp,  25  Misc.  110. 

It  may  be  conceded  that  the  owner  of  the  fee  to  the  highway 
over  which  the  public  have  a  permanent  easement  has  a  legal 
right  to  lay  a  drain  pipe,  a  flume  or  other  such  structure  across  a 
highway  under  the  traveled  portion  thereof,  but  if  so,  he  must  do 
it  in  such  manner  as  not  to  interfere  with  public  travel.  And  when 
he  lays  such  structure  the  principle  heretofore  referred  to  applies, 
that  he  does  so  subject  to  the  implied  agreement  or  condition  that 
the  highway  might  afterward  be  improved  or  widened  or  deep- 
ened, or  in  some  other  manner  as  the  public  convenience  might 
require,  and  under  such  terms  and  restrictions  as  might  be  pre- 
scribed by  the  Legislature. 

In  the  improvement  of  the  State  and  county  highways,  it  must 
become  necessary  to  excavate  certain  places  and  portions  of  the 
highway  in  order  to  lay  the  proper  foundation  for  improvement. 
It  must  be  that  in  the  lawful  pursuit  of  that  purpose,  the  soil,  the 
rock  or  any  other  obstruction  found  in  the  way  of  such  exca- 
vation can  be  lawfully  removed  by  the  State,  through  its  Com- 
mission, and  if  some  damage  may  happen  to  the  abutting  owner 
by  reason  thereof,  it  will  be  his  natural  loss  and  he  will  have  no 
claim  against  the  State  on  account  thereof. 

As  to  the  second  inquiry  proposed  in  your  communication  above 
referred  to,  to  wit :  Has  the  Commission  the  right  to  rebuild  the 
flume  in  case  the  owner  refuses  to  do  so,  and  pay  for  the  same  out 
of  State  moneys,  I  am  of  opinion  that  under  the  statute  there  is 
such  authority  existing  in  your  Commission. 

If  the  contract  and  specifications  covering  this  particular  road 
are  not  broad  enough  to  provide  for  the  rebuilding  of  the  flume, 
authority  is  given  to  your  Commission  to  provide  therefor  by  sup- 
plemental contract. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Highway  Law —  Chapter  115,  Laws  1898  —  State  and 
County  Roads. 

Lawton-Gowanda  Eoad  No.  525.  Portion  of  road  extending 
through  Gowanda  State  Hospital  grounds.  Highway  Com- 
mission has  the  right  to  relet  for  improvement  the  part 
stricken  from  the  original  contract,  and  to  use  the  amount  de- 
ducted from  said  contract  for  said  improvement. 

STATE  OF  NEW  YOKE, 

Attorney-Generals  Offk 

Albany,  August  6,  1909. 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
AVnmy.  N.  Y.: 

Dear  Sir.—  By  your  favor  of  July  24th,  and  the  accompanying 
exhibits,  I  am  informed  that  the  Lawton-Gowanda  road  No.  525  in 
the  town  of  Collins,  Erie  county  was  sought  to  be  improved 
under  the  provisions  of  chapter  115  of  the  Laws  of  1908,  and  the 
acts  supplemental  thereto,  and  that  such  road  included  about  3,200 
feet  of  highway  which  runs  through  the  State  farm  ground  con- 
nected with  the  Gowanda  State  Hospital.  That  the  contract  was 
awarded  in  September,  1907,  and  work  thereon  completed  by  the 
contractor  in  October,  1908,  That  the  original  contract  included 
the  portion  of  the  road  which  passes  through  the  State's  land  as 
well  as  the  portion  outside  thereof,  but  that  for  some  reason,  which 
does  not  clearly  appear,  a  new  or  supplemental  agreement  was 
made  and  entered  into  between  the  contractor  and  the  State  En- 
gineer by  which  that  portion  of  the  road,  No.  525,  which  ran 
through  the  State  farm  was  to  be  eliminated  from  the  improve- 
ment and  that  a  deduction  of  $8,793.35  was  made  from  the  orig- 
inal contract  price  on  account  of  the  abandonment  of  the  improve- 
ment of  the  portion  of  the  road  extending  through  the  State  prop- 
erty, which  I  assume  was  regarded  as  a  fair  and  reasonable  re- 
bate from  the  original  contract  price  for  such  omitted  improve- 
ment. 

It  also  appears  that  thirty-five  per  cent  of  the  original  contract 
price  was  raised  and  appropriated  by  the  county  of  Erie  and 
fifteen  per  cent  was  raised  and  appropriated  by  the  town  through 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  661 

which  it  extended,  and  the  other  fifty  per  cent  was  provided  by  the 
State.  The  record  is  silent  as  to  whether  the  above  mentioned  sum 
of  $8,793.35  was  returned  pro  rata  to  the  State,  county  and  town 
in  the  above  proportions  or  not.  Neither  does  it  appear  that  the 
omission  of  that  portion  of  the  road  running  through  the  State 
property  was  submitted  or  approved  by  the  board  of  supervisors 
of  Erie  county. 

I  am  also  informed  that  the  citizens  of  Erie  county  have  re- 
quested that  this  3,200  feet  of -highway  that  was  dropped  out  of 
such  original  contract  should  be  improved  in  the  game  manner  as 
it  was  first  provided  for. 

The  only  reason  given  for  the  abandonment  of  the  piece  of 
highway  in  question  that  I  can  discover  is  stated  in  a  letter  from 
Deputy  State  Engineer  Getman,  saying,  "It  must  be  built  under 
special  appropriation  for  that  purpose.  It  cannot  be  built  out  of 
the  fifty  million  fund." 

Section  1  of  chapter  115  of.  the  Laws  of  18'98,  under  which  this 
road  was  to  be  improyed,  provides  that  "The  board  of  supervisors 
in  any  county  of  the  State  may,  and  upon  presentation  of  a  peti- 
tion as  provided  in  section  two  hereof,  must  pass  a  resolution  that 
public  interest  demands  the  improvement  of  any  public  highway 
or.  section  thereof  situate  within  such  county,  and  described  in 
such  resolution,  but  such  description  shall  not  include  any  portion 
of  a  highway  within  the  boundaries  of  any  city  or  incorporated 
village,  and  within  ten  days  after  the  passage  of  such  resolution 
shall  transmit  a  certified  copy  thereof  to  the  State  Engineer  and 
Surveyor." 

There  is  no  exception  made  in  the  above  section. as  to  highways 
passing  through  State  land,  and  if  improvement  of  a  highway 
running  through  State  property  is  prohibited  it  must  be  found  in 
some  other  provision. 

Section  12  of  article  VII  of  the  State  Constitution  provided 
for  the  creation  of  a  debt  or  debts  for  the  improvement  of  high- 
ways but  the  aggregate  of  such  debts  not  to  exceed  $50,000,000  at 
any  one  time,  and  the  highways  to  be  improved  to  be  determined 
under  general  laws. 

Chapter  469  of  the  Laws  of  1906  provides  the  method  of  nego- 
tiating the  bonds  to  be  issued,  and  the  raising  of  the  money  to 
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carry  on  the  improvement  of  the  public  highways  of  the  State,  and 
section  1  thereof  stated  that  the  proceeds  arising  from  the  sale 
of  such  bonds  shall  "  be  expended  for  the  improvement  of  high- 
ways in  the  manner  provided  by  chapter  115  of  the  Laws  of  1898 
and  the  acts  amendatory  thereof." 

I  am  unable  to  find  any  provision  of  law  that  would  prevent  or 
prohibit  the  improvement  of  a  road  along  or  across  a  farm  or  prop- 
erty (other  than  in  the  Forest  Preserve)  owned  by  the  State.  I 
am  informed  that  the  road  in  question  was  and  is  an  old  estab- 
lished highway,  of  many  years  construction,  and  that  there  was 
not  contemplated  the  taking  of  any  additional  land  from  the  State 
property,  and  no  special  act  or  appropriation  was  necessary  to  pro- 
vide for  the  construction  of  such  road.  I  have  caused  inquiry  to 
be  made  of  the  State  Lunacy  Commission,  which  has  general  su- 
pervision of  Gowanda  State  Hospital,  and  am  informed  that  they 
are  unaware  of  any  reason  why  the  piece  of  road  was  omitted,  saxd 
the  statement  was  also  made  that  the  Commission  would  be 
pleased  to  have  it  constructed. 

If  the  $8,793.35  is  still  available  I  can  see  no  reason  why  your 
Commission  should  not  use  it  for  the  purpose  of  constructing  the 
3,200  feet  which  was  omitted  from  former  contract.  The  fact 
that  the  road  remains  unimproved,  notwithstanding  it  has  once 
been  the  subject  of  a  contract,  is  sufficient  warrant  for  you  to  pro- 
ceed with  the  work.  The  board  of  supervisors  have  certified  that 
public  interesls  demand  the  improvement  of  the  road,  and  your 
predecessor  has  determined  that  the  highway  is  of  sufficient  public 
importance  to  come  within  the  purposes  of  the  act,  and  I  can  see 
no  legal  objection  to  your  advertising  for  bids  upon  new  proposals, 
limited  to  the  3,200  feet  in  question  and  making  a  new  contract  for 
that  section,  but  if  the  above  sum  has  been  turned  back  into  the 
respective  treasuries,  and  is  not  available,  or  if  it  is  insufficient, 
I  think  action  will  have  to  be  taken  de  novo,  a  new  resolution 
adopted  by  1he  board  of  supervisors,  new  plans  made,  new  bids 
advertised  for,  and  another  contract  made  and  highway  improved 
as  if  nothing  had  been  previously  done  about  it. 

I  do  not  think,  under  the  circumstances  as  they  exist,  that  the 
contractor  can  be  held  to  complete  the  road  for  the  unexpended 
balance  even  if  it  is  at  present  available.     It  appears  that  he  was 
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released  from  the  construction  of  that  3,200  feet,  and  a  proper 
rebate  made  from  the  contract  price.  The  change  was  made  with 
the  State  Engineer,  who  represented  the  State  in  the  matter,  and 
whether  the  State  Engineer  acted  within  the  scope  of  his  authority 
or  not  the  contractor  will  claim  that  h  aected  in  good  faith  and  gave 
up  a  proportionate  amount  of  his  contract  price,  therefore  paid  a 
good  consideration  for  his  release,  and  without  going  into  the  ques- 
tion of  the  right  of  the  State  Engineer  to  abrogate  a  part  of  the 
contract,  an  attempt  to  hold  the  contractor  would  be  a  doubtful 
expedient,,  and  would  probably  result  disastrously  to  the  State. 
In  any  event  I  think  it  would  be  more  economical  for  the  State, 
county  and  town  to  commence  anew  and  raise  the  respective 
shares  and  build  the  road,  than  to  embark  in  a  litigation  which 
may  cost  as  much  as  it  would  to  build  the  road. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

State  Forest  Preserve. 

New  State  or  county  highways  cannot  be  worked  through  it  under 
the  provisions  of  article  7,  section  7,  of  the  State  Consti- 
tution. 

(See    opinion,    July    25,    1907   Rep.,    p.    327;    opinion    March 

17,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  7,  1909. 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
Albany,  N.Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  July 
26,  1909,  in  which  you  ask  for  my  opinion  as  to  the  right  of  your 
Commission  to  construct  State  and  county  roads  within  the  limits 
of  the  State  forest  preserve. 

On  July  25,  1907,  former  Attorney-General  Jackson  wrote  an 
elaborate  opinion  upon  this  subject  to  the  former  State  Engineer 
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and  Surveyor  in  which  he  arrived  at  the  conclusion  that  roads 
could  not  be  constructed  under  the  provisions  of  chapter  115  of 
the  Laws  of  1898  through  such  lands. 

There  can  be  no  doubt  about  the  right  of  your  Commission  to 
construct  and  improve  either  State  or  county  highways  as  pro- 
vided by  sections  120  and  122  of  the  Highway  Law  along  the 
present  routes  of  old-established  roads,  whether  within  the  forest 
preserve  or  elsewhere  in  the  State,  except  in  incorporated  villages 
and  cities,  and  so  I  take  it  that  your  inquiry  relates  to  the  estab- 
lishment and  construction  of  new  highways  within  the  forest 
preserve. 

Article  7,  section  7,  of  the  Constitution  of  the  State  reads  as 
follows : 

"  The  lands  of  the  State,  now  owned  or  hereafter  acquired, 
constituting  the  forest  preserve  as  now  fixed  by  law,  shall  be 
forever  kept  as  wild  forest  lands.  They  shall  not  be  leased, 
sold  or  exchanged,  or  be  taken  by  any  corporation,  public  or 
private,  nor  shall  the  timber  thereon  be  sold,  removed  or 
destroyed." 

It  is  provided  by  section  148  of  the  Consolidated  Highway 
Law  that  whenever  land  is  needed  for  either  a  State  or  county 
highway  on  account  of  the  deviation  of  the  proposed  new  im- 
proved road  from  the  route  of  the  old  highway  that  the  board  of 
supervisors  of  the  county  in  which  the  change  is  made  shall 
acquire  land  for  the  requisite  rights  of  way,  and  that  such  boards 
may  also  acquire  lands  for  the  purpose  of  obtaining  gravel,  stone 
or  other  material  when  required  for  the  construction,  improve- 
ment or  maintenance,  or  for  spoil  banks,  together  with  a  right 
of  way  to  such  spoil  banks  and  to  any  bed,  pit  or  quarry  or  other 
place  where  such  gravel,  stone  or  other  material  may  be  located. 

Section  153  provides  that  after  the  payment  of  all  amounts 
required  to  be  made  pursuant  to  article  VI  of  the  Highway  Law, 
which  includes  the  amounts  to  be  paid  both  upon  purchase  of 
rights  of  way  obtained  upon  agreement,  and  for  lands  secured 
through  condemnation  proceedings,  and  from  the  date  of  the  con- 
firmation of  such  report  by  the  order  of  the  court  the  title  of  all 
lands  therein  designated  shall  vest  in  said  county  for  the  purposes 
of  a  highway  forever. 
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The  county  is  a  municipal  corporation,  and  as  the  only  author- 
ity given  by  the  Highway  Law  is  for  the  acquirement  of  such 
lands,  rights,  etc.,  by  a  county,  I  think  it  would  be  contrary  to 
the  positive  provision  of  the  Constitution  above  referred-  to,  and 
if  that  portion  of  the  Highway  Law  allowing  counties  to  acquire 
title  to  real  property  for  the  above  purposes  is  applicable  to  any 
land  in  the  forest  preserve  it  is  plainly  and  clearly  unconstitu- 
tional, so  far  as  such  land  is  concerned. 

I  do  not  think  the  passage  of  section  120  of  the  Highway  Law 
changes  the  situation  as  to  State  roads.  The  routes  therein  laid 
out  can  be  followed,  and  the  roads  improved  along  any  and  all 
of  them  except  where  they  are  new  routes,  or  deviate  from  old- 
established'  ways  in  the  forest  preserve,  but- it  is  too  well  settled 
to  require  the  citation  of  any  authorities,  that  the  Legislature 
cannot  overrule  an  expressed  provision  of  the  Constitution,  and 
while  it  is  more  than  likely  that  it  was  not  originally  intended  to 
prohibit  the  laying  out  and  working  of  highways  through  the  for- 
est preserve,  still  the  language  will  not  bear  any  other  interpreta- 
tion, and  I  am,  therefore,  of  the  opinion  that  neither  new  State 
or  county  highways  can  be  cut  or  worked  through  any  part  of  the 
forest  preserve  until  some  change  has  been  made  in  the  Consti- 
tution. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

Highway  Law  —  Section  59  —  State  and  County  Highways. 

Damage  to  property  owners  along  highways,  occasioned  by  change 
of  grade,  whether  recoverable. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  1,  1909. 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  Sep- 
tember 7th,  with  copies  of  letters  to  and  from  C.  A.  Bissell  of 
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Newcomb,-  N.  Y.,  from  which  correspondence  I  am  informed  that 
grades  are  often  changed  in  the  roads  improved  under  contracts 
heretofore  made  with  the  State  Engineer,  frequently  resulting,  in 
injury  to  the  property  of  the  abutting  owners,  and  you  ask  for 
my  opinion  as  to  who,  if  anybody,  is  liable  for  the  damage  occa- 
sioned by  such  change  of  grade. 

The  only  provision  of  the  Highway  Law  relating  to  such  dam- 
ages, that  I  have  been  able  to  find,  is  section  59,  and  that  section 
only  relates  to  damages  occasioned  by  the  improvement  of  a  town 
highway  and  provides  for  the  determination  and  recovery  of  such 
damages  from  the  town,  but  this  section  cannot  be  streched  to 
cover  a  State  or  county  highway  that  has  been  improved,  graded 
or  macadamized  by  the  State  Commission. 

At  common  law,  an  owner  of  land  abutting  upon  a  public  high- 
way could  not  recover  for  any  damages  sustained  by  him  on 
account  of  a  change  of"  the  grade  by  the  officers  charged  with  the 
right -or  duty  to  make  changes. 

Smith  v.  Boston  &  A.  R.  Co.,  91  K  Y.  Sup.  412-414. 

Radcliffe's  Executors  v.  The  Mayor,  etc.,  of  Brooklyn,  4 
N.  Y.  195. 

Conklin  v.  K  Y.,  O.  &  W.  Railway  Co.,  102  K  Y.  107. 

Fries  v.  N.  Y.  &  Harlem  R.  R.  Co.,  169  N.  Y.  270. 

Muhlker  v.   N.  Y.  &  Harlem  R.   R.  Co.,    173  N.   Y. 
549-557. 

It  is  held  in  several  cases  that  where  there  is  no  statutory  pro- 
vision for  the  adjustment  and  payment  of  damages  to  an  abutting 
owner,  he  cannot  recover  resultant  or  consequential  damages  on 
account  of  any  change  of  grade  or  other  work  within  a  public 
street  or  highway;  and  Judge  O'Brien,  in  the  prevailing  opinion 
in  Fries  v.  N".  Y.  &  Harlem  R.  R.  Co.,  supra,  at  page  276,  uses 
the  following  language: 

"  The  Jaw  is  well  settled  in  this  state  that  where  the  prop- 
erty of  an  abutting  owner  is  damaged,  or  even  his  easements 
.  interfered  with  in  consequence  of  the  work  of  an  improve- 
ment in  a  public  street  conducted  under  a  lawful  authority, 
he  is  without  remedy  or  redress,  even  though  no  provision 
for  compensation  is  made  in  the  statute.     Whatever  detri- 
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merit  the  improvement  may  be  to  the  abutter  in  such  cases 
is  held  to  be  damnum  absque  injuria" 

Provision  is  made  for  the  recovery  of  damages  by  the  abutting 
owners  against  a  town  in  case  of  injury  resulting  from  the  change 
of  grade  in  a  town  highway  as  hereinbefore  stated,  but  I  am 
unable  to  discover  any  similar  provision  making  the  State  or  a 
county  liable  for  injuries  caused  to  adjacent  owners  for  changes 
in  grade  caused  by  the  construction  or  improvement  of  State  or 
county  highways,  and  I  must  therefore  advise  you  that  any  dam- 
ages which  may  result  to  the  adjoining  owners,  if  any,  in  such 
work  is  not  recoverable,  and  that  such  owners  have  no  remedy, 
against  either  the  contractor,  State,  county  or  town. 

I  have  not  taken  up  the  subject  of  boulders  and  stones  being 
left  along  an  improved  road  as  specified  in  Mr.  Bissell's  letter 
for  the  reason  that  I  was  informed  by  you  in.  a  conversation  that 
such  a  condition  will  be  avoided  in  the  future  by  the  insertion 
in  all  new  contracts  of  a  clause  requiring  the  contractor  to  clean 
up  the  road  upon  its  final  completion. 
Yours  truly, 

EDWARD  R.  O'MALLET, 
Attorney-General. 

Highway  Law  —  Section  172. 

Construction  of  Road  No.  726,  city  of  Oneida.  The  State  High- 
way Commission  may  require  the  city  of  Oneida  to  raise 
$50  per  mile  for  highways  improved  by  State  aid  within 
city  limits,  but  outside  the  corporation  tax  district.  (See 
amended  charter,  city  of  Oneida,  section  53.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  20,  1909. 

Hon.  S.  Percy  Hooker,  Chairman  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  By  your  favor  of  August  25th  I  am  asked  if  your 
Commission  can  call  upon  the  city  of  Oneida  to  raise  the  $50 
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per  mile  for  1.67  miles  of  Road  No.  726  which  lies  within  the 
city  limits  but  outside  of  the  corporation  tax  district.    Your  com- 
munication does  not  inform  me  when  Road  Xo.  726  was  improved. 
Section  1  of  chapter  468  of  the  Laws  of  1906  reads  as  follows: 

"  The  board  of  supervisors  in  any  county  of  the  state  may, 
and  upon  presentation  of  a  petition  as  provided  in  section 
two  hereof,  must  pass  a  resolution  that  public  interest  de- 
mands the  improvement  of  any  public  highway,  or  section 
thereof  situated  within  such  county,  and  described  in  such 
resolution,  but  such  description  shall  not  include  any  portion 
of  a  highway  within  the  boundaries  of  any  city  or  incorpo- 
rated village,  except  that  portion  of  the  cities  of  Rome  and 
Oneida  lying  outside  of  the  respective  corporation  tax  dis- 
tricts of  said  cities  and  except  as  provided  in  section  fourteen 
of  this  act,  and  within  ten  days  after  the  passage  of  such 
a  resolution  shall  transmit  a  certified  copy  thereof  to  the 
state  engineer  and  surveyor." 

Prior  to  the  passage  of  the  above  act  there  was  no  exception  as 
to  the  portions  of  the  cities  of  Rome  and  Oneida  lying  outside  of 
the  respective  corporation  districts  of  such  cities. 

By  chapter  717  of  the  Laws  of  1907  the  above  section  was 
again  amended,  but  the  same  exception  as  to  the  roads  lying  out- 
side of  the  corporation  tax  districts  of  the  above  cities  was 
continued. 

By  the  passage  of  chapter  330  of  the  Laws  of  1908  substan- 
tially the  same  provision  was  re-enacted  in  section  123  thereof, 
but  the  exception  in  reference  to  the  corporation  tax  districts  was 
dropped  out,  and  both  chapters,  468,  Laws  of  1908,  and  717,  Laws 
of  1907,  were  repealed.  Chapter  330  of  the  Laws  of  1908  took 
effect  on  the  1st  day  of  January,  1909,  except  as  to  some  few  pro- 
visions thereof,  and  the  law  remained  in  that  way  so  far  as  the 
corporation  tax  districts  outside  of  the  cities  of  Rome  and  Oneida- 
were  concerned  until  the  passage  of  chapter  487  of  the  Laws  of 
1909  which  restored  the  exception  in  reference  to  the  roads  lying 
outside  of  the  respective  corporation  tax  districts  of  the  two  cities 
above  named.  This  last  act  took  effect  on  the  25th  of  May,  1909, 
so  with  the  exception  of  the  period  from  January  1  to  May.  25, 
1909,  all  the  roads  outside  of  the  corporation  tax  districts  of  the 
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cities  of  Rome  and  Oneida  have  been  and  should  have  been  treated 
in  the  same  manner  as  all  other  roads  outside  of  a  city  or  incorpo- 
rated village. 

It  is  provided  by  section  172  of  the  present  Highway  Law  that 
"  Each  town  shall  pay  for  the  maintenance  and  repair  of  state 
and  county  highways  each  year  the  sum  of  fifty  dollars  for  each 
mile  or  major  fraction  of  a  mile  of  the  total  mileage  of  the  state 
and  county  highways  within  the  town  *   *   *." 

By  section  91  of  chapter  273,  Laws  of  1904  (which  amends 
chapter  225  of  the  Laws  of  1901,  being  the  charter  act  incorpo- 
arting  the  city  of  Oneida),  it  is  provided  in  part  as  follows: 

"  Chapter  one  hundred  and  fifteen  of  the  laws  of  eighteen 
hundred  and  ninety-eight,  entitled  "An  act  to  provide  for  the 
improvement  of  public  highways/'  and  all  acts  amendatory 
thereof  and  supplementary  -thereto,  shall  apply  to  any  public 
highway  or  section  thereof  situate  outside  of  said  corpora- 
x  tion  tax  district  and  the  portion  of  said  city  lying  outside 
of  said  corporation  tax  district  shall  be  deemed  a  town  for 
all  purposes  of  said  act,  any  general  or  special  statute  to  the 
contrary  notwithstanding.  That  portion  of  the  city  lying 
without  such  corporation  tax  district  shall  also  be  deemed 
a  town  for  the  purpose  of  securing  the  benefits  secured  to 
towns  for  the  improvement  of  roads  provided  in  section  fifty- 
three  of  the  highway  law,  as  amended  by  chapter  one  hun- 
dred and  fifty-^six  of  the  laws  of  nineteen  hundred  two  and 
all  acts  amendatory  thereof  and  supplementary  thereto." 

The  last  above  provision  has  not  been  repealed  and  has  re- 
mained the  law  through  all  the  various  changes  that  have  been 
made  in  Highway  Law  since  its  enactment,  and  it  is  very  evident 
from  an  examination  of  the  several  statutes  that  there  is  assess- 
able against  some  municipality  the  sum  of  $50  per  mile  as  pro- 
vided by  section  172  of  the  Highway  Law  for  the  1.67  miles  of 
Road  No.  726  which  has  been  improved:  by  State  aid,  lying  out- 
side of  the  corporation  tax  district  of  the  city  of  Oneida  but 
within  the  corporate  limits  of  such  city. 

It  is  provided  by  section  53  of  the  amended  charter  of  the  city 
of  Oneida  that  "  the  common  council  may  raise  by  tax  upon  the 
real  and  personal  property  assessable  in  the  city  in  each  year 
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certain  amounts  which  shall  l;e  estimated  and  designated  each  year 
for  the  following  purposes."    *    *    * 

"  2.  For  repairing  and  keeping  in  order  the  streets,  high- 
ways, and  gutters  of  the  city;  for  defraying  the  salary  and 
expenses  of  the  superintendent  of  public  works,  his  assistants 
and  employees,  the  erection  and  maintenance  of  bridges  and 
culverts  and  other  expenses  relating  to  the  streets  and  high- 
ways to  be  designated  the  highway  fund." 

By  this  provision  the  city  is  made  chargeable  for  the  expense 
of  repairing  and  keeping  in  order  the  streets  and  highways  of  the 
city,  and  as  the  highways  outside  of  the  corporation  tax  districts 
of  the  city  are  a  part  of  the  streets  and  highways  that  the  city 
is  bound  to  keep  in  repair,  and  as  the  $50  per  mile  which  towns 
are  required  to  pay  as  provided  by  section  172  of  the  Highway 
Law  is  solely  for  the  purpose  of  maintenance  and  repair,  I  am 
very  clearly  of  the  opinion  that  the  city  of  Oneida  is  liable  for 
the  $50  per  mile  for  the  1.67  miles  of  highway  improved  by  State 
aid,  which  lies  within  the  city  limits  but  outside  of  the  corpora- 
tion tax  district  thereof. 

Yours  truly, 

EDWAKD  K.  O'MALLEY, 

Attorney-General. 

Highway  Law  —  Chapter  330,  Laws  1908  —  State  Roads. 

Construction  of  East  End  Road  No.  787,  Otsego  County' within 
corporate  limits  of  Oneonta.  Payment  of  15  .per  cent  of 
cost  of  construction  should  be  made  by  the  City  of  Oneonta. 

(See  opinion  July  9.  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  2,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  under  date  of 
November  3,  1909,  in  which  you  ask  for  my  opinion  as  to  whether 
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the  fifteen  per  cent  of  the  cost  of  the  construction  of  the  East 
End  Road  No.  787,  Otsego  county,  is  to  be  paid  by  the  city 
or  town  of  Oneonta,  and  my  attention  is  called  to  an  opinion  writ- 
ten by  me  under  date  of  July  9,  1909,  relating  to  another  phase 
of  the  situation  concerning  the  same  road,  and  a  letter  from  A. 
L.  Kellogg,  under  date  of  June  18th,  and  a  copy  of  a  resolution  of 
the  board  of  supervisors  of  Otsego  county,  passed  on  the  1st  day 
of  September,  1908,  rescinding  a  former  resolution  of  the  board 
so  far  as  such  former  resolution  appropriated  funds  and  made  the 
same  immediately  available  for  the  one-half  of  the  estimated  cost 
of  such  work,  and  resolving  that  it  was  the  desire  of  the  board 
that  the  State  should  pay  the  entire  cost  of  the  improvement  of 
said  road  in  the  first  instance  and  charge  the  county  annually 
for  fifty  years  with  their  proportionate  share  of  the  interest  and 
sinking  fund  as  provided  by  section  143  of  chapter  330  of  the 
Laws  of  1908,  and  in  reply  I  beg  to  call  your  attention  to  section 
259,  chapter  454,  of  the  Laws  of  1908,  being  the  charter  of  the 
city  of  Oneonta,  which  reads  as  follows: 

"  Completion  of  surveyed  state  roads. —  For  the  purpose 
of  completion  of  state  roads,  surveys  of  which  have  hereto- 
fore been  made  by  the  state,  the  said  city  shall  be  deemed 
a  town  and  the  parts  of  roads  so  surveyed  shall  be  completed 
and  paid  for  the  same  as  if  they  were  not  within  an  incor- 
porated village  or  city." 

It  is  very  apparent  from  the  above  provision  that  it  was  the 
intention  of  the  Legislature  that  the  city  should  be  treated  as  a 
town  for  all  the  purposes  of  completing  State  or  county  roads 
which  had  been  previously  surveyed  within  the  corporate  limits 
of  said  city  before  its  incorporation,  and  to  place  the  city  in  pre* 
cisely  the  same  position  as  if  it  remained  a  town,  both  as  to  the 
construction  of  roads  and  the  payments  therefor. 

The  road  referred  to  by  you  was  formerly  one  of  the  roads  of  the 
town  of  Oneonta  and  a  resolution  has  been  passed  by  the  board 
of  supervisors,  of  the  county  of  Otsego  in  September,  1907,  to 
the  effect  that  public  interests  demanded  the  improvement  of  the 
same,  and  after  a  survey  had  been  made  by  the  State  Engineer 
and  he  had  investigated  and  determined  that  the  highway  in 
question  was  of  sufficient  public  importance  to  merit  improvement, 
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and  had  made  an  estimate  of  the  cost  of  such  improvement,  the 
Board  passed  a  resolution  on  or  about  September  1,  1908,  appro- 
priating the  shares  required  of  the  County  of  Otsego  and  Town  of 
Oneonta  for  such  improvement,  as  hereinbefore  stated,  all  of  which 
occurred  while  the  road  in  question  was  a  portion  of  the  highways 
of  the  town  of  Oneonta.  This  road  was  afterwards  brought 
within  the  corporate  limits  of  the  city  of  Oneonta  at  the  time  its 
charter  took  effect  on  the  1st  day  of  January  1909,  and  by  section 
72  of  the  city  charter  it  is  provided  in  part  that  the  board  of 
public  works  of  said  city  shall  be  "  vested  with  the  charge,  man- 
agement, control,  and  maintenance  of  all  bridges)  streets,  side- 
walks, public  places  and  public  squares  within  the  city,"  and  in 
view  of  the  fact  that  the  road  in  question  is  now  brought  within 
the  corporate  limits  of  the  city  and  thus  made  subject  to  the  con- 
trol of  the  city  authorities  and  to  be  maintained-  by  the  city,  thus 
eliminating  the  town  of  Oneonta,  and  other  legislation  upon 
the  subject  hereinbefore  referred  to,  I  must  advise  you  that  the 
fifteen  per  cent  would  have  been  borne  by  the  town  of  Oneonta  if 
the  city  of  Oneonta  had  not  been  incorporated  will  be  payable 
by  and  from  the  city  of  Oneonta. 

Very  truly  yours, 

EDWAKD  K.  O'MALLEY, 
Attorney-General. 

Highway  Lata  —  Section  130  —  Contracts  —  Bonds. 

Contractor's  bonds  where  work  has  been  suspended.  Statute  does 
not  provide  for  release  from  liability.  Bond  should  be  con- 
tinued until  completion  and  acceptance  of  road. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  11,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — By  your  favor  of  the  3rd  instant,  I  am  asked  if 
there  is  any  legal  objection  to  your  commission  releasing  bonding 
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companies  from  further  liability  upon  road  contracts,  where  work 
upon  such  contracts  has  been  suspended  on  account  of  weather 
conditions  until  a  change  in  the  weather  will  permit  of  a  resump- 
tion of  the  work,  and  where  10$  of  the  contract  price  has  been  re- 
served by  the  State,  and  the  amount  of  unperformed  work  will 
not  exceed  the  10^  reserved,  and  in  reply  I  beg  to  state  that  I  am 
unable  to  find  any  authority  for  such  releases*;  neither  do  I  think 
it  would  be  advisable  or  expedient  so  to  do. 

The  bonds  in  question  are  given  to  protect  the  State  from  loss 
on  account  of  the  defaults,  failures,  misconduct  or  inability  of  the 
contractors  to  complete  their  jobs  according  to  the  terms  and  con- 
ditions thereof,  and  the  latter  part  of  subdivision  7  of  section  130 
of  the  Highway  Law>  which  is  the'  section  providing  for  such 
bonds,  reads  as  follows: 

"  Such  bond  shall  also  provide  against  any  direct  or  in- 
direct damages  that  shall  be  suffered  or  claimed  on  account  of 
such  construction  or  improvement  during  the  time  thereof, 
and  until  the  highway  is  accepted." 

It  will  be  impossible  to  foresee  at  this  time  what  may  arise  be- 
fore the  road  is  accepted,  and  while  it  may  be  something  of  a 
hardship  for  the  contractors,  and  will  cause  them  some  additional 
expense  to  continue  such  bonds  for  a  year,  still  I  think  they  ought 
to  be  continued  until  the  work  is  completed  and  accepted. 

Yours  truly, 

EDWARD  K.  O'MALLEY, 

Attorney -General. 


Highway  Law  —  Chapter  115,  Laws  of  1898,  amended  chapter 
717,  Laws  of  1907  —  State  and  County  Roads. 

Change  of  grade  in  construction  of  Road  No.  650,  Columbia 
County,  necessitating  lowering  of  water  pipes  in  city  of  Hud- 
son. Expense  thereof  rests  with  the  county  and  not  with  the 
State  Highway  Commission,  the  road  in  question  being  the 
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old  Columbia  Turnpike  road  on  which  the  city  of  Hudson 
had  a  franchise. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  15,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  am  informed  by  your  favor  of  November  23rd, 
1909,  that  in  t  the  construction  of  road  No.  650  in  Columbia 
county,  the  water  pipes  of  the  city  of  Hudson  were  uncovered  for 
several  hundred  feet,  owing  to  a  change  in  the  grade  of  a  county 
road,  that  the  city  of  Hudson  is  demanding  of  your  Commission 
that  you  lower  the  pipes  below  the  frost  line  and  put  them  in  the 
same  condition  that  they  were  in  before  the  improvement  of  the 
road.  I  am  also  in  formed  that  the  road  in  question  was  origi- 
nally laid  out  and  acquired  by  a  corporation  known  as  the  "  Pres- 
ident, Directors  and  Company  of  the  Columbia  Turnpike  Road/' 
pursuant  to  the  provisions  of  chapter  59  of  the  Laws  of  179-9  and 
chapter  69  of  the  Laws  of  1800,  and  operated  by  said  turnpike 
company  as  a  toll  road  until  about  1906;  that  on  or  about  the 
2>6th  day  of  May,  1904,  the  said  turnpike  company  conveyed  to 
the  city  of  Hudson  the  right  and  privilege  of  -entering  upon  such 
road,  "  at  any  point  between  the  city  of  Hudson  and  the  road  in 
the  village  of  Claverack  leading  past  the  old  Hoffman  place  and 
the  residence  of  formerly  Benjamin  Saunders  southerly  to  what 
was  formerly  known  as  the  Evarts  place,  and  lay  a  main  pipe  or 
conduit  through  said  lands  under  the  surface  thereof  for  the  pur- 
pose of  conducting  water  to  said  city ;"  also  the  right  to  said  city, 
by  its  officers,  servants  and  agents,  to  enter  upon  "  the  road  above 
described  at  any  future  time  for  the  purpose  of  inspecting,  main- 
taining, replacing  and  repairing  said  main  pipe  or  conduit ;  said 
party  of  second  part  paying  for  the  necessary  damage;"  that  on 
the  12th  day  of  May,  1906,  all  the  right,  title  and  interest  of  the 
turnpike  company  in  and  to  such  road  lying  within  the  county  of 
Columbia  was  transferred  by  deed  by  said  company  to  the  county 
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of  Columbia,  "  subject,  however,  to  an  easement  and  privilege  of 
the  city  of  Hudson  and  its  agents  to  lay  a  main  pipe  along  a  part 
of  the  surface  for  conducting  water  to  said  city  and  for  inspecting 
and  repairing  said  main  pipe,  granted  by  said  corporation  to  the 
city  of  Hudson  by  deed/'  etc. ;  and  I  am  asked  for  an  opinion  as  to 
the  duties  and  obligations  of  the  State  in  reference  to  existing 
conditions  relating  to  said  road,  and  also  what  the  obligation  of 
your  Commission  would  be  under  a  similar  condition  if  the  city 
had  been  operating  under  a  franchise,  instead  of  a  deed. 

The  initial  step  in  the  construction  of  a  county  highway  is  the 
preliminary  resolution  of  the  board  of  supervisors  of  a  county, 
stating  that  the  public  interests  demand  the  improvement  of  the 
highway  mentioned  therein,  as  provided  by  section  123  of  the 
present  Highway  Law,  which  is  a  substantial  re-enactment  of  the 
provisions  of  chapter  115  of  the  Laws  of  1898,  as  amended  by 
chapter  717  of  the  Laws  of  1907,  pursuant  to  which  the  highway 
under  consideration  is  being  constructed. 

Section  148  provides  for  the  acquisition  of  lands  by  the  county 
in  all  cases  where  the  road  about  to  be  improved  deviates  from 
the  old  existing  highway,  and  for  the  acquisition  of  stone,  gravel, 
spoil  banks  and  rights  of  way  thereto,  and  sections  149  to  153  di- 
rect how  the  title  to  said  lands  can  be  obtained,  either  by  dedi- 
cation or  by  condemnation  by  the  board  of  supervisors,  and  the 
amounts  awarded  for  damages  are  to  be  paid  by  the  county  treas- 
urer, and  making  such  amounts  a  county  charge ;  and  the  last  sen- 
tence of  section  153  reads1  as  follows: 

"  From  the  date  of  the  confirmation  of  such  report  by  the 
order  of  the  said  court,  the  title  of  all  the  lands  therein  desig- 
nated shall  vest  in  said  county  for  the  purposes  of  a  highway 
forever." 

It  is  clear  from  the  above  provisions  that  it  was  the  intention 
of  the  Legislature  that  the  county  should  furnish  the  road  free 
and  clear  of  all  encumbrances,  and  if  the  road  is  encumbered  by 
an  easement,  privilege  or  franchise,  that  either  obstructs  or  inter- 
feres with  the  improvement,  it  is  the  duty  of  the  county  to  re- 
lieve the  road  of  such  burden  or  else  bear  the  expense  of  lowering 
the  city  pipes  or  changing  them  so  that  the  improvement  which 
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the  county  has  asked'  for  can  be  carried  through  to  completion, 
and  I  do  not  think  there  is  any  obligation  resting  on  your  Com- 
mission to  change  or  lower  the  city  pipes  located*  within  the 
bounds  of  the  highway  in  question,  or  to  contribute  towards  the 
expense  of  such  work. 

I  beg  to  further  state  that,  in  my  opinion,  there  would  be  no 
obligation  upon  your  Commission  to  lower  or  change  the  pipes  if 
the  city  had  simply  a  franchise  to  use  the  highway  for  such 
purposes. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Section  132  —  S'tate  and  County  Roads. 

Contract  roads  695,  697  Cattaragus  county.  State  Highway 
Commission  may  readvertise  and  complete  roads  and  claim 
excess  cost  from  contractors,  even  though  the  cost  of  com- 
pletion exceeds  the  amount  appropriated. 

STATE  OF  NEW  YORK, 

Attorney-General-s  Office, 

Albany,  December  21,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  14th  inst.,  replying  to 
mine  of  the  6th  inst.,  in  reference  to  roads  695  and  697  in  Cat- 
taraugus county.  I  advised  you  that  in  my  opinion  the  proper 
procedure  was  for  you  to  readvertise  and  complete  these  roads  and 
then  sue  the  contractor  for  the  excess  cost  of  such  completion 
over  the  amount  remaining  unpaid  on  the  original  contract. 
From  your  letter  of  the  14th  inst.,  it  is  evident  that  you  feel  that 
you  have  not  the  power  to  complete  these  roads  by  readvertise- 
ment  since  the  amount  required  for  such  completion  would  greatly 
exceed  the  amount  of  the  appropriation  still  remaining  unpaid  on 
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the  original  contracts.  You  state  that  you  take  this  position  be- 
cause of  the  provisions  of  the  Public  Officers  Law.  Apparently 
you  refer  to  §  35  of  the  State  Finance  Law,  which  provides  as 
follows: 

"  Indebtedness  not  to  be  contracted  without  appropriation. 
A  state  officer,  employee,  board,  department  or  commission 
shall  not  contract  indebtedness  on  behalf  of  the  state,  nor  as- 
sume to  bind  the  state,  in  an  amount  in  excess  of  money  ap- 
propriated or  otherwise  lawfully  available." 

In  my  opinion,  this  section,  does  not  prevent  your  readvertising 
for  the  completion  of  the  work  on  these  two  contracts  even  though 
the  cost  of  such  completion  exceeds  the  amount  available  under  the 
original  appropriation.  The  section  docs  not  limit  you  to  the 
money  appropriated,  but  includes  also  that  otherwise  .lawfully 
available. 

Section  132  of  the  Highway  Law  apparently  directs  you  to 
take  the  very  procedure  which  I  suggested  in  my  letter  of  the 
6th  inst.     It  provides  as  follows: 

"  Suspension  of  work  under  contract ;  completion  by  com- 
mission. If  the  division  engineer  shall  determine  that  the 
work  upon  any  contract  for  the  construction  or  improvement 
of  a  state  or  county  highway  is  not  being  performed  accord- 
ing to  the  contract  or  for  the  best  interests  of  the  state,  he 
shall  so  certify  to  the  commission  and  the  commission  may 
suspend  or  stop  the  work  under  the  contract  while  it  is  in 
progress,  and  shall  thereupon  complete  the  work  in  such  man- 
ner as  will  accord  with  the  contract  specifications,  and  be  for 
the  best  interests  of  the  state,  or  it  may  cancel  the  contract 
and  readvertise  and  relet  as  provided  in  section  one  hundred 
and  thirty,  and  any  excess  in  the  cost  of  completing  the  con- 
tract beyond  the  price  for  which  it  was  originally  awarded 
shall  be  charged  to  and  paid  by  the  contractor  failing  to  per- 
form the  work.  Every  contract  for  the  construction  or  im- 
provement of  a  state  or  county  highway  shall  reserve  to  the 
commission  the  right  to  suspend  or  cancel  the  work  there- 
under or  readvertise  and  relet  as  the  commission  may 
determine."- 
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It  is  under  this  provision  of  law  that  the  section  in  the  con- 
tract to  which  I  referred  in  my  previous  letter  was  apparently 
prepared.  It  contemplates  the  completion  of  the  work  before  the 
contractor  is  called  upon  to  pay  the  excess  cost  of  such  comple- 
tion over  the  amount  of  the  original  contract  price.  Since  this 
is  a  specific  direction,  it  would,  to  the  extent  of  its  application, 
supersede  the  general  provision  of  the  State  Finance  Law  even  if 
inconsistent.  It  is  my  opinion,  however,  that  it  is  not  inconsis- 
tent, but  really  provides  a  method  by  which  the  cost  of  completing 
the  work  above  the  original  appropriations  shall  be  "  otherwise 
legally  available." 

It  is  still  my  opinion,  therefore,  that  the  proper  procedure  in 
this  case  is  for  you  to  readvertise  and  relet  these  contracts  for  the 
completion  of  the  roads,  after  which,  under  the  provisions  both  of 
the  statute  and  of  the  contract,  we  will  have  the  right  to  claim  the 
excess  cost  from  the  contractors.  One  great  advantage  of  this 
plan,  which  will,  of  course,  occur  to  you,  is  that  it  affords  instant 
relief  for  the  public  desiring  to  use  these  roads,  whereas  if  before 
such  readvertising  an  action  must  be  maintained  and  finally  deter- 
mined between  the  State  and  the  contractors  for  the  recovery  of 
moneys  paid,  the  completion  of  the  work  may  be  indefinitely  post- 
poned. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Highway  Law  —  Chapter  115,  Laws  of  1898,  amended  by  chapter 
717,  Laws  of  1907  —  State  and  County  Roads. 

Supplemental  agreement  for  Road  No.  896  Cattaragus  county, 
made  November  8,  1908,  would  not  come  under  the  provis- 
ions of  sections  130,  131,  chapter  330,  Laws  of  1908. 
Where  no  increase  in  cosf  over  the  original  contract  or  esti- 
mate, it  is  legally  made  and  consent  of  the  board  of  super- 
visors not  necessary  under  chapter  717,  Laws  of  1907. 

(See  opinion  May  6,  1909.) 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  21,  1909. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  2d  inst.,  enclosing  me  copy 
of  the  original  contract  for  road  69$  in  Cattaraugus  county  and  ' 
supplemental  agreement  entered  into  on  the  20th  day  of  November, 

1908,  between  the  State  Engineer  and  the  contractors,  modifying 
the  said  contract.  You  also  enclose  copy  of  the  resolution  of  the 
board  of  supervisors  of  Cattaraugus  county,  dated  November  30, 

1909.  ' 

You  ask  my  opinion  as  to  whether  your  Commission  shall  recog- 
nize the  supplemental  agreement  as  binding  upon  the  State,  or 
whether  you  shall  advise  the  contractors  that  it  is  illegal. 

It  appears  from  these  various  papers  that  the  original  contract 
was  entered  into  February  11,  1906,  and  the  supplemental  con- 
tract November  20,  190$.  At  the  time  the  original  contract  was 
made,  chapter  115,  Laws  of  1898,  as  amended  by  chapter  717, 
Laws  of  1907,  was  in  force.     This  act,  by  §  9,  provided  as  follows: 

"  All  contingencies  arising  during  the  prosecution  of  the 
work  shall  be  provided  for  to  the  satisfaction  of  the  state  en- 
gineer and  surveyor  and  as  may  be  agreed  upon  in  the  origi- 
nal or  any  supplemental  contract,  provided  however  that  it 
shall  not  exceed  the  original  maximum  estimate,  or  an 
amended  estimate  after  the  same  shall  have  been  approved 
by  the  board  of  supervisors." 

This  act,  therefore,  permitted  the  amendment  of  the  original 
contract  by  agreement  with  the  State  Engineer  and  Surveyor  in 
case  any  contingency  arose  requiring  such  amendment,  provided 
the  expense  did  not  exceed  the  original  estimate. 

At  the  time  the  supplemental  contract  was  made,  chapter  330, 
Laws  of  1908,  had  been  passed.  §  130  of  this  act,  in  reference 
to  contingencies,  provided  as  follows : 

"  All  contingencies  arising  during  the  prosecution  of  the 
work  shall  be  provided  for  to  the  satisfaction  of  the  commis- 
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sion  and  as  may  be  agreed  upon  in  the  original  or  by  a  sup- 
plemental contract  executed  by  the  commission;  the  amount 
to  be  expended  shall  not  exceed  the  original  estimate,  unless 
such  estimate  shall  have  been  duly  amended  by  the  commis- 
sion and,  in  the  case  of  a  county  highway,  submitted  to  the 
board  of  supervisors  for  its  approval.  If  a  supplemental 
contract  be  executed  by  the  commission  for  the  performance 
of  work  or  furnishing  of  material  not  provided'  for  in  the 
original  contract,  the  amount  to  be  charged  thereunder  for 
any  such  work  or  material  shall  not  exceed  the  rate  for  which 
similar  work  or  material  was  agreed  to  be  performed  or  fur- 
nished under  the  original  bid  upon  which  the  contract  was 
awarded.  Such  supplemental  contract  shall  not  be  binding 
unless  it  be  approved  by  the  commission  in  case  of  a  state 
highway  and  in  case  of  a  county  highway,  by  the  chairman  of 
the  board  of  supervisors  and  the  district  or  county  superin- 
tendent." 

You  will  observe  that  under  this  act  the  supplemental  contract 
made  to  meet  contingencies  is  not  binding  unless  it  is  approved,  in 
the  case  of  a  county  highway,  by  the  chairman  of  the  board  of 
supervisors  and  the  district  or  county  superintendent.  Likewise, 
if  it  involves  an  increase  in  the  cost  beyond  the  original  estimate, 
it  must  be  approved  by  the  board  of  supervisors  after  the  estimate 
shall  have  been  duly  amended  by  your  Commission.  If,  therefore, 
this  act  was  in  effect  at  the  time  the  supplemental  agreement  to 
which  you  refer  was  executed,  such  agreement  is  illegal  because 
it  was  made  without  obtaining  the  consent  of  the  chairman  of  the 
board  of  supervisors. 

By  §  317  of  chapter  330,  Laws  of  1908,  it  is  provided  that  this 
chapter  shall  take  effect  January  1,  1909,  except  as  to  the  pro- 
visions therein  specified,  and  it  is  further  provided  in  subdivision 
2  of  this  section: 

"  The  provisions  of  sections  one  hundred  and  thirty  and 
one  hundred  and  thirty-one  of  this  chapter,  pertaining  to  the 
award  of  contracts  for  the  construction  of  county  highways 
shall  take  effect  immediately  and  shall  apply  to  contracts  to 
he  awarded  under  chapter  one  hundred  and  fifteen  of  the 
laws  of  eighteen  hundred  and  ninety-eight  and  the  acts  amend- 
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atory  thereof,  prior  to  January  first,  nineteen  hundred  and 
nine;  a»d  until  the  commission  shall  have  been  appointed 
and  have  duly  qualified,  the  state  engineer  and  surveyor  shall 
exercise,  the  powers  and  perform  the  duties  conferred  upon 
the  said  commission  by  the  foregoing  sections." 

It  is  clear,  in  my  judgment,  from  the  language  of  this  statute, 
that  only  contracts  to  be  awarded  at  the  time  of  the  passage  of 
this  act  were  intended  to  come  within  the  operations  of  §§  130 
and  131  prior  to  January  1,  1909.  It  would  therefore  follow 
that  these  sections  had  no  application  to  the  supplemental  agree- 
ment in  question,  which  was  made  in  November,  1908.  It  fol- 
lows from  this  that  the  legality  of  this  supplemental  agreement 
must  te  judged  by  chapter  717,  Laws  of  1907,  and,  as  already 
pointed  out,  unless  it  involved  an  increase  in  the  expenditures 
above  the  original  estimate,  under  this  statute  the  consent  of  the 
board  of  supervisors'  or  of  its  chairman  was  not  required.  It  is 
therefore  my  opinion  that  if  this  supplemental  agreement  involved 
no  increase  in  the  cost  of  the  work  above  the  original  estimate,  it 
was  legally  made  and  is  binding  on  the  State. 

Tours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

OPINIONS   RENDERED   THE   STATE  COMMISSIONER 
OF  AGRICULTURE 


Agricultural  Law  —  Section  5  —  State  Colleges  and  Schools. 

Authority  of  Commissioner  of  Agriculture  to  give  estimates  in 
report  to  Legislature  of  moneys  required  for. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  8,  1909. 

Hon.  Raymond  A.  Pearson,  Commissioner,  Department  of  Agri- 
culture, Albany,  N.  Y.: 
Dear  Sir. — Replying  to  your  favor  of  the  1st  inst.,  requesting 
my  opinion  on  section  5  of  the  Agricultural  Law,  as  enacted  by 
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chapter  338  of  the  Laws  of  1893,  in  which  you  ask  whether  the 
commissioner  should  include  in  the  recommendations  which  he  is 
required  to  make  to  the  Legislature,  estimates  of  the  amounts 
required  for  the  ensuing  year  in  the  State  Agricultural  College 
and  the  various  agricultural  high  schools  which  have  been  estab- 
lished since  the  passage  of  this  act. 

In  this  connection  I  beg  to  advise  that  in  my  opinion  such 
recommendation  is  within  the  scope  of  his  duties.  The  section 
provides  that  the  annual  report  shall  contain  "  a  statement  in 
detail  of  the  expenditures  of  moneys  appropriated  for  the  State 
Agricultural  Society,  the  County  Agricultural  Society  and  the 
Xew  York  Agricultural  Experiment  Station;  and  other  agri- 
cultural purposes  and  estimates  of  the  amounts  required  for  all 
such  purposes  for  the  ensuing  year." 

It  is  my  opinion  that  the  words  "  and  other  agricultural  pur- 
poses "  used  in  this  act  are  broad  enough  to  include  estimates  for 
schools  established  after  the  passage  of  this  law. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Agricultural  Law  —  Section  63a. 

Right  of  Commissioner  of  Agriculture  to  cause  experiments  to  be 
made  for  the  suppression  of  infectious  disease  in  domestic 
animals.  Expenses  of  to  be  paid'  from  department  appro- 
priations. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  4,  1909. 

To  the  Honorable,  the  Commissioner  of  Agriculture,  Albany, 
N.  Y.: 

Dear  Sir. — Your  favor  of  recent  date,  asking  for  an  opinion 
under  the  provision  of  section  63a  of  the  Agricultural  Law  (now 
section  94  of  chapter  1  of  the  Consolidated  Laws)  relative  to  the 
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permission  granted  to  the  commissioner  to  make  or  cause  to  be 
made  experiments  to  determine  the  best  method  for  the  control, 
suppression  or  eradication  of  communicable  or  infectious  disease 
or  diseases  affecting  domestic  animals,  is  received,  also  your  verbal 
request  over  the  telephone  for  an  opinion  as  to  what  sum  of  money 
you  would  be  required  to  pay  for  each  animal  taken  for  the  pur- 
pose of  making  the  experiment. 

You  will  be  compelled  to  pay  for  each  animal  which  you  take 
for  the  purposes  of  this  experiment,  such  sum  as  can  be  agreed 
upon  by  and  between  you  and  the  owner.  There  is  no  provision 
made  in  the  law,  as  recently  passed,  for  payment  of  a  lesser  sum 
when  the  work  done  is  merely  of  an  experimental  nature.  You 
may  use  the  appropriation  of  your  department  which  is  set  aside 
for  your  actual  and  necessary  incidental  expenses. 
Yours  very  truly, 

EDWAED  R.  O'MALLLEY, 
A  Uorney-General. 

Agricultural  Law  —  Quarantine. 

Enforcement  quarantine  by  sheriff  in  counties. — Commissioner  of 
Agriculture  the  superior  officer  to  be  obeyed,  and  is  not  re- 
quired to  furnish  verified  information  to  sheriffs. 

(See  letter  May  6,  1909,  L.  B.  104,  p.  81.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  3,  1909. 

To  the  Honorable,    the    Commissioner    of  Agriculture,  Albany, 
N.  Y.: 

Dear  Sir. — Your  favor  of  the  1st  inst,,  requesting  our  opinion 
as  to  whether  the  Commissioner  of  Agriculture  should  furnish 
verified  information  to  the  sheriff  of  a  county  in  instances  in  which 
he  calls  upon  said  sheriff,  as  provided  in  section  96  of  chapter  1  of 
the  Consolidated  Laws,  to  enforce  the  provisions  of  a  quarantine 
prior  to  such  sheriff  obeying  the  requests  and  orders  so  made  by 
the  said  commissioner,  is  at  hand. 
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Section  96  of  chapter  1  of  the  Consolidated  Laws  provides  that 
the  Commissioner  of  Agriculture  "  may  call  upon  the  sheriff  or 
deputy  sheriff  to  carry  out  and  enforce  the  provisions  of  any 
notice,  order  or  regulation  which  he  may  make  and  all  such  sheriffs 
and  deputy  sheriffs  shall  obey  and  observe  all  orders  and  instruc- 
tions which  they  may  receive  from  him  in  the  premises." 

In  the  enforcement  of  provisions  of  quarantine  regulations  the 
commissioner  is  the  superior  officer  and  has  authority  under  the 
law  to  call  to  his  assistance  the  sheriff  or  deputy  sheriff.  The  law 
further  provides  that  the  sheriff  and  his  deputies  shall  obey  and 
observe  all  orders  and  instructions  which  the  commissioner  may 
give  them. 

In  view  of  the  above  I  advise  you  that  the  Commissioner  of 
Agriculture  is  not  bound  to  furnish  verified  information  to  a 
sheriff  where  said  sheriff  is  called  upon  to  enforce  the  provisions 
of  a  quarantine  prior  to  such  sheriff  obeying  the  requests  and 
orders  so  made  by  said  commissioner. 

Yours  truly, 

EDWAED  R.  O'MALLEY, 

Attorney-General. 


OPINIONS   RENDERED   THE    STATE    COMMISSIONER 

OF  HEALTH 


Public  Health  Law  —  Section  20. 

Appointment  of  local  health  officers  by  local  boards  of  health. 
(Town  vs.  Porter  in  Appellate  Division.) 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  February  17,  1909. 

Hon.    Eugene   H.    Porter,   Commissioner  of  Health,  Albany, 
N.  Y.: 

Dear  Sir. — Replying  to  your  favor  of  January  23d,  asking  for 
my  opinion  as  to  the  legal  standing  of  health  officers  heretofore 
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appointed  by  you,  under  the  provisions  of  section  20  of  the  Health 
Law ;  also  as  to  how  a  health  officer  can  be  legally  appointed  at  the 
present  time,  I  would  say : 

It  appears  by  the  decision  of  the  Appellate  Division,  Third  De- 
partment, in  the  matter  of  the  application  of  George  S.  Towne, 
respondent,  for  a  peremptory  writ  of  mandamus,  against  Eugene 
H.  Porter,  as  Commissioner  of  Health  of  the  State  of  Xcw  York, 
appellant,  a  copy  of  which  you  have  handed  me,  that  the  court  has 
distinctly  held  that  those  portions  of  section  20  of  the  Health  Law, 
as  amended  by  several  acts,  including  chapter  255  of  the  Laws  of 
1907,  which  vests  any  authority  in  the  State  Commissioner  of 
Health,  to  appoint  local  health  officers,  or  devolving  upon  him  any 
duty  in  respect  to  the  competency  or  qualifications  of  such  local 
health  officers,  are  unconstitutional  and  void. 

This  decision  is  authoritative  and  I,  therefore,  conclude  that  in 
all  cases  where  health. officers  have  been  appointed  solely  by  you, 
where  no  nominations  of  health  officers  have  been  made  by  the 
local  boards  of  health,  they  have  no  legal  status  as  health  officers ; 
but  when  such  local  boards  have  nominated  a  health  officer  (which 
is  tantamount  to  an  appointment  by  the  local  boards)  and  which 
nominations  have  been  followed  by  your  appointment  of  the  per- 
son so  nominated,  I  think  such  health  officers  would  be  clothed  with 
official  authority  to  discharge  the  various  duties  conferred  upon 
them  by  statute. 

Second :  In  the  light  of  the  decision  above  referred  to,  I  am  of 
the  opinion  that  the  only  way  local  health  officers  can  be  appointed 
is  by  the  local  boards  of  health,  as  the  Appellate  Division  has  held 
that  "  it  was  not  within  the  power  of  the  Legislature  to  confer 
upon  the  State  Commissioner  of  Health  the  power  of  appointment 
of  those  officers." 

Very  trulv  vours, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

Public  Health  Law  —  Section  319  —  Hospitals. 

Establishment  of  tuberculosis  hospitals  in  incorporated  villages. 
Application  for  such  establishment  need  only  be  presented  to 
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the  State  Commissioner  of  Health,  where  such  hospital  is  to 
be  located  in  towns.  The  State  Commissioner  and  the  local 
health  officer  are  justified  when  determining  location,  in 
denying  an  application  for  such  establishment  even  though 
the  site  be  available,  if  in  their  judgment  the  interests  of 
property  owners  might  be  injured  thereby. 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  December  29,  1909. 

Hon.  Eugene    H.  Porter,    Commissioner    of  Health,    Albany, 
N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  28th  inst.,  in  which  you 
ask  my  opinion  as  to  the  proper  interpretation  of  section  319  of 
the  Public  Health  Law.  This  law  provides  that  no  hospital,  camp 
or  other  establishment  for  the  treatment  of  patients  suffering  from 
pulmonary  tuberculosis  shall  be  established  "  in  any  town  "  except 
when  authorized  as  therein  provided. 

The  procedure  set  forth  involves  first  a  petition  made  by  the 
person  or  corporation  proposing  to  establish  the  hospital,  to  the 
State  Commissioner  of  Health,  describing  the  character  of  the 
hospital,  stating  the  county  and  town  in  which  it  is  to  be  located, 
and  describing  the  site  in  the  town.  The  State  Commissioner  is 
then  required  to  fix  a  time  and  place  for  a  hearing  upon  this  peti- 
tion, notice  of  same  being  given  to  the  person  filing  the  petition, 
and  also  by  publication  in  a  local  newspaper  of  the  town.  It  is 
provided  that  at  the  hearing,  the  State  Commissioner  of  Health 
and  the  local  health  officer  shall  hear  the  petitioner  and  "  any 
person  who  desires  to  be  heard  in  reference  to  the  location  "  of 
such  hospital,  and  that  these  officers,  if  they  are  able  to  agree, 
approve  or  disapprove  of  the  location. 

You  ask  two  questions : 

"Am  I  right  in  assuming  that  it  is  not  necessary  for  an 
application  to  be  presented  to  me  where  the  hospital  is  to  be 
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located    within    the   limits   of    a    city    or    an    incorporated 
village?" 

"  Under  the  language  of  this  statute,  are  the  State  Com- 
missioner of  Health  and  the  local  health  officer  confined  to 
the  question  as  to  the  availability  of  the  site  and  would  they 
be  justified,  where  the  site  was  available  for  the  purpose  for 
which  it  is  intended,  in  denying  the  application  upon  other 
grounds?  Would  they,  for  example,  be  justified  in  denying 
the  application,  although  the  site  was  an  available  one  for  the 
purpose,  on  the  ground  that  the  interests  of  property  owners 
in  the  neighborhood  might  be  injuriously  affected?  Is  the 
language  of  the  statute  broad  enough  so  that  objections  of 
this  character  are  sufficient  for  them  to  deny  an  application 
presented  to  them  ?  " 

It  is  my  opinion  that  both  of  these  questions  must  be  .answered 
in  the  affirmative.  The  evident  scope  of  the  statute  is  limited  to 
towns,  and,  therefore,  it  would  have  no  application  to  cities  or  in- 
corporated villages.  Likewise,  the  purpose  of  the  statute  is  appar- 
ently to  allow  any  objections  of  any  character  to  the  location  of  the 
hospital  to  be  considered  and  passed  upon  by  you  and  the  local 
health  officer.  The  provisions  requiring  publication  in  a  local 
newspaper  and  authorizing  any  person  to  be  heard  who  so  desires, 
show  that  more  than  the  strictly  sanitary  question  of  the  appro- 
priateness or  availability  of  the  site  is  to  be  taken  iiito  considera- 
tion. It  is  my  opinion  that  one  of  the  purposes  of  the  statute  was 
to  permit  any  community  feeling  that  it  would  be  injured  by  the 
proximity  of  such  institutions,  to  present  objections  and  to  have 
those  objections  considered. 

I,  therefore,  advise  you  that  in  my  opinion  the  fact  that  the  in- 
terests of  property  owners  in  the  neighborhood  may  be  injured  is 
a  proper  element  to  take  into  consideration  in  arriving  at  your 

decision. 

Very  respectfully  yours, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 
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OPINIONS   RENDERED   THE   STATE   COMMISSIONER 

OF  LABOR 


Labor  Law  —  Eight  Hour  Law. 

School  buildings  New  York  city.  Contract  for  work  done  upon 
fire  escapes.  Whether  contractor  owning  manufactory  for 
fire  escapes  is  required  to  limit  hours  of  employment.  (Boh- 
nen  v.-  Metz,  126  App.  Div.  80Y.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  23,  1909. 

Hon.  John  Williams,  Commissioner  of  Labor,  Albany,  N.  Y.: 

Dear  Sir. — I  acknowledge  your  letter  of  the  19th  inst.",  in  which 
you  ask  my  opinion  upon  the  following  question: 

"A  "  has  a  contract  to  furnish  all  labor  and  material  on  a 
certain  school  building  for  the  City  of  New  York.  Inci- 
dentally "A  "  has  a  factory  for  the  manufacture  of  fire  es- 
capes. Is  "A,"  under  the  decision  of  Bohnen  v.  Metz, 
required  to  limit  the  hours  of  employment  in  his  factory  to 
eight  per  day  when  engaged,  in  the  construction  of  fire  escapes 
to  be  used  upon  the  building  above  mentioned  ? 

In  the  case  referred  to  above,  it  was  decided  that  a  municipal 
contractor  does  not  forfeit  his  contract  or  payments  due  by  con- 
tracting for  the  manufacture  of  doors,  windows  and  other  manu- 
factured woodwork  for  the  building  with  one  who  in  doing  the 
work  employs  his  men  more  than  eight  hours  a  day  and  pays  them 
less  than  the  prevailing  wages  since  such  manufacturer  is  not  "  a 
sub-contractor  or  other  person  doing  or  contracting  to  do  the  whole 
or  a  part  of  the  work  "  within  the  meaning  of  the  Labor  Law. 
The  court  holds  that  such  a  transaction  was  a  mere  purchase  of 
material. 

It  is  difficult  to  draw  a  line  between  the  facts  in  that  case  and 
those  in  the  case  proposed  by  you  and  yet  it  is  my  opinion  that 
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there  is  a  distinction.*  The  contractor  in  the  Bohneii  case  was 
not  the  one  who  had  the  contract  to  construct  the  building  but  is 
regarded  by  the  court  as  an  independent  dealer  from  whom  the 
material  was  purchased  by  the  contractor.  In  the  case  which  you 
put,  "A"  is  both  the  original  contractor  with  the  city  and  the 
proprietor  of  the  factory. 

The  ground  of  the  decision  in  the  Bohnen  case  is  stated  to  be 
that  the  persons  employed  in  the  manufacture  of  the  doors  there 
were  not  employed  "  on,  about  or  upon  such  public  work  "  within 
the  meaning  of  the  statute  but  were  merely  employed  in  manufac- 
turing materials  to  be  purchased  by  the  public  contractor.  In  the 
case  which  you  put,  "A's  "  employees  are  clearly  employed  upon 
public  work,  and  it  is,  therefore,  my  opinion  that  he  is  required  to 
limit  the  hours  of  those  employees  who  are  engaged  in»the  con- 
struction of  fire  escapes  for  the  building. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Labor  Law  —  Sections  50,  51,  52    (Consolidated  Law,  Chapter  36, 
Laws  1909,  Sections  190,  191,  192). 

Convict-made  goods,  sale  and  branding  of  by  persons  or  corpor- 
ations without  license.     (People  v.  Hawkins,  157  N.  Y.  1). 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  21,  1909. 

Hon.  John  Williams,  Commissioner  of  Labor,  Capitol,  Albany, 
N.  Y.: 

Dear  Sir. —  I  have  your  inquiry  of  recent  date  relative  to  the 
enforcibility  of  sections  190,  191  and  192  of  chapter  36  of  the 
laws  of  1909.  I  note  that  these  sections  are  identical  with  former 
sections  50,  51  and  52  of  the  old  Labor  Law.  You  ask  my  opinion 
as  to  whether  the  decision  of  the  Court  of  Appeals  in  People  v. 
Hawkins,  157  N.  Y.  1  renders  these  provisions  unenforcible. 
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The  Court  of  Appeals  in  the  case  cited  held  that  section  53  which 
provided  that  convict  made  goods  should  be  branded,  labeled  or 
marked  as  therein  provided,  was  unconstitutional  on  the  ground 
that  it  unlawfully  interfered  with  interstate  commerce.  The 
decision  of  the  court  was  not  unanimous,  two  of  the  justices  writ- 
ing strong,  dissenting  opinions  with  which  a  third  concurred. 

The  sections  to  which  you  now  call  my  attention  provide  that 
convict  made  goods  shall  not  be  sold  by  any  person  or  corporation 
or  exposed  for  sale  unless  a  license  therefor  has  been  first  obtained 
from  the  Comptroller.  A  license  fee  of  five  hundred  dollars  is 
provided  and  the  Comptroller  is  given  the  right.to  revoke  any  9uch 
license  under  certain  conditions.  The  licensee  is  also  required 
to  file  annually  with  the  Secretary  of  State  a  verified  statement  set- 
ting forth  his  name,  the  names  of  the  persons  or  keepers  of  any 
prison  using  convict  labor  with  whom  he  has  done  business,  the 
name  and  address  of  the  persons  or  corporation  to  whom  he  has 
sold  goods,  wares  and  merchandise,  and  the  amounts  paid  to  such 
agents,  wardens  or  keepers  for  goods,  wares  and  merchandise  and 
the  character  thereof. 

By  the  Penal  Code  a  violation  of  any  of  the  above  sections  is 
made  a  misdemeanor. 

I  have  carefully  examined  the  decision  of  the  Court  in  this 
case,  and  while  in  my  judgment  the  language  of  the  learned  Judge 
who. delivered  the  opinion  in  some  respects  may  be  broad  enough 
to  include  the  sections  upon  which  you  now  ask  my  opinion,  I  feel 
that  I  should  hesitate  in  a  case  of  such  great  importance  and  in 
which  the  Court  of  Appeals  was  so  evenly  divided  before  extend- 
ing the  decision  there  made  beyond  its  actual  scope.  There  is  a 
great  difference  in  my  mind  between  a  statute  which  compels  a 
dealer  in  convict  made  goods  to  brand  those  goods  with  the  words 
"  convict  made  "  and  a  statute  which  merely  compels  him  to  take 
out  a  license  and  give  certain  information  before  he  can  deal  in 
such  goods.  The  one  might  well  be  regarded  a  deprivation  of 
property  without  due  process  of  law,  while  the  other  might  be 
held  to  be  merely  a  regulation  of  business  for  the  protection  of 
the  laboring  man  from  unequal  and  ruinous  competition.  A 
statute  is  presumed  constitutional  until  the  courts  have  declared  it 
unconstitutional. 
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Under  all  the  circumstances,  therefore,  I  do  not  feel  that  I 
should  advise  you  that  the  decision  previously  made  renders  these 
sections  unenforcible,  and  thus  prevent  the  courts  from  passing 
upon  their  constitutionality.  I  accordingly  advise  you  that  these 
sections  are  enforcible  and  are  not  rendered  inoperative  by  the 
decision  of  the  Court  of  Appeals  in  reference  to  the  other  section. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLLEY, 

Attorney-General. 


Labor  Law  —  Section  71  —  (Cons.) 

Employment  certificates  issued  by  Health  Officer.  Such  officer 
guilty  of  misdemeanor  if  he  does  not  comply  with  the  pro- 
visions of  section  71. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  9,  1909. 
Hon.  John  Wilt^iams,  Commissioner  of  Labor,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  favor  of  the  30th  ultimo  asking  my 
opinion  as  to  whether  a  health  officer  or  other  person  who  issues 
an  employment  certificate  under  section  71  of  the  Consolidated 
Labor  Law,  is  guilty  of  a  misdeamcanor  if  he  does  not  comply 
with  the  provisions  of  that  section. 

One  of  the  requirements  of  the  section,  which  is  contained  in 
article  VI  of  the  Labor  Law,  is  as  follows : 

"  Such  officer  shall  not  issue  such  certificate  until,  he  has 

received,  examined,  approved  and  filed  the  following  papers 

duly  executed     *     *     *." 

Section  1275  of  the  Penal  Law  provides  in  part  as  follows: 

"  Any    person    who    violates    or    does    not   comply   with 
#     *     # 

"  4.     The  provisions  of  article  VI  of  the  Labor  Law  relat- 
ing to  factories     *     *     *     is  guilty  of  a  misdemeanor." 
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It  is  my  opinion,  in  view  of  the  foregoing  provisions  of  the 
statutes,  that  a  health  officer  or  other  person  cannot  issue  an  em- 
ployment certificate  which  does  not  comply  with  the  provisions 
of  section  71. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Labor  Law —  Eight-Hour  Law  —  Municipalities. 

Work  upon  contract  water  system  Lake  Ontario  partially  within 
confines  of  United  States  Government.  Boundary  of  State 
along  Lake  Ontario  is  center  of  lake;  '  Commis>sioner  of 
Labor  may  exercise  authority  in  enforcing  law. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  19,  1909. 

Hon.  John  Williams,  Commissioner  of  Labor,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  18th  inst.,  in  which  you 
ask  me  the  following  question : 

"  'A'  enters  into  a  contract  with  a  municipality  in  this 
State  for  the  construction  of  a  water  system.  The  construc- 
tion work,  by  virtue  of  legislative  enactment,  is  subject  to 
certain  restrictions  as  to  hours  of  labor,  etc.,  and  it  is  the 
duty  of  this  department  to  enforce  such  restrictions.  'Certain 
operations  essential  to  the  conduct  of  the  work  in  question  are 
performed  in  the  waters  of  Lake  Ontario  and  therefore 
w#ithin  the  jurisdiction  of  the  United  States  Government. 
The  men  employed  leave  the  jurisdiction  of  this  State  and 
return  thereto  daily.  Under  these  circumstances,  can  the 
Commissioner  of  Labor  exercise  his  authority  with  respect  to 
the  enforcement  of  the  Labor  Law  without  the  jurisdiction 
of  the  State  of  New  York  ? " 

The  question  seems  to  be  in  substance  this:  Do  the  provisions 
of  the  Labor  Law  apply  to  work  done  in  the  waters  of  Lake 
Ontario,  under  contract  with  a  municipality  ? 
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By  the  State  Law,  the  boundary  of  this  State  along  Lake 
Ontario  is  the  center  of  the  lake.  If  the  work  being  done  is 
within  this  boundary  of  the  State,  it  is  my  opinion  that  the  pro- 
visions of  the  Labor  Law  and  your  authority  as  Commissioner  of ' 
Labor  clearly  apply.  The  exclusive  jurisdiction  conferred  upon 
the  courts  of  the  United  States  in  admiralty  proceedings  and  in 
reference  to  maritime  contracts  would  not  operate  to  curtail  the 
power  of  the  State  and  the  jurisdiction  of  the  State  officers  in 
other  respects. 

Yours  respectfully, 

EDWARD  R.  O'MALLEiY, 

Attorney-General. 


OPINIONS  RENDERED  THE  STATE  FISCAL 
SUPERVISOR 


State  Institutions  —  State  Charities  Law  —  Section  45. 

State  Industrial  School,  Industry.  Whether  employment  of  attor- 
ney in  extradition  proceedings  is  a  lawful  charge  against 
institution,  and  whether  payment  may  be  made  from  contin- 
gent fund. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office,    . 

Albany,  January  21,  1909. 

Hon.  Charles  M.  Bissell,  Fiscal  Supervisor  of  State  Charities 
Albany  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  7th  instant,  inclosing 
general  fund  voucher  No.  140  for  November  of  the  State  Agri- 
cultural and  Industrial  School  at  Industry,  for  services  of  attor- 
ney at  Hamilton,  Ontario,  in  conducting  proceedings  for  the 
extradition  of  an  escaped  inmate  of  the  institution,  and  in  which 
you  ask  my  opinion,  (1)  as  to  whether  the  charge  is  reasonable 
in  amount;  (2)  as  to  whether  it  may  lawfully  be  incurred  by  the 
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institution,  and  (3)  as  to  whether  it  may  lawfully  be  paid  from 
the  contingent  fund  provided  for  in  section  45  of  the  Charities 
Law,  I  beg  to  advise  as  follows : 

Section  45  of  the  Charities  Law,  in  speaking  of  the  monthly 
estimate  of  expenses  to  be  forwarded  to  you,  provides : 

"  In  every  such  estimate  there  shall  be  a  sum  named1,  not 
to  exceed  two  hundred  and  fifty  dollars,  as  a  contingent  fund, 
for  which  no  detailed- statement  need  be  made.  No  expendi- 
tures shall  be  made  from  such  contingent  fund  except  in  case 
of  actual  emergency,  requiring  immediate  action  and  which 
cannot  be  deferred  without  loss  or  danger  to  the  institution 
or  the  inmates  thereof." 

It  appears  from  the  correspondence  which  you  inclose  that  a 
boy  by  the  name  of  Ray  Voelker  escaped  from  this  institution  on 
the  28th  day  of  September,  1908,  and  returned  to  his  home  at 
Hamilton,  Ontario;  that  he  was  located  there  and  a  warrent  sent 
for  his  arrest,  but  that  he  refused  to  return  unless  compelled  to 
do  so  by  extradition  proceedings.  These  appear  to  have  been  im- 
mediately instituted  and  papers  secured  and  served  upon  the 
Canadian  authorities,  and  proceedings  were  taken  in  the  Domin- 
ion courts.  Inasmuch  as  an  officer  of  the  institution  was  at  Ham- 
ilton with  a  deputy  sheriff  of  Monroe  county,  on  large  expense, 
he  employed  an  attorney  to  prosecute  the  case,  which  he  did  suc- 
cessfully: It  is  the  account  of  this  attorney  for  these  services 
about  which  you  now  ask  my  opinion. 

In  my  judgment,  the  facts  set  forth  above  constitute  a  case  of 
actual  emergency,  within  the  meaning  of  the  statute  above  quoted, 
and  payment  of  the  expense  so  incurred  may  properly  be  made 
from  the  contingent  fund. 

Such  expenditure,  moreover,  being  merely  incidental  to  the  re- 
turn of  an  escaped  inmate,  may,  in  my  judgment,  be  lawfully 
incurred  by  this  institution. 

I  am  further  of  the  opinion  that  the  charge  is  reasonable  in 
amount. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttomey-General. 
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State  Institutions  —  State  Custodial  Asylum,  Newark. 

Sale   of   surplus    water    to    village    of    Newark   in   case   of    an 

emergency. 
(See  opinion,  November  24,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  22,  1909. 
Hon.  O.  M.  Bissell,  Fiscal  Supervisor,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  pleased  to  acknowledge  receipt  of  your  favor 
of  the  12th  inst.,  in  which  you  ask  for  my  opinion  as  to  the  right 
of  a  State  institution  to  sell  water  to  a  village  except  in  an  emer- 
gency, and  you  inform  me  that  the  superintendent  of  the  Cus- 
todial Asylum  for  Feeble-Minded  Women  at  Newark,  N.  Y.,  is 
now  supplying  the  village  of  Newark  with  water  to  tide  over  the 
present  drought  which  is  reported  as  urgent  and  that  the  village 
has  no  other  recourse. 

Section  81  of  the  State  Charities  Law  vests  in  the  board  of 
managers  of  the  above-named  institution  the  custody  and  control 
of  all  the  property  thereof,  which  would  include  the  control  of 
the  water  plant  connected  therewith. 

I  am  unable  to  find  any  statutory  authority  for  the  sale  of 
water  from  a  State  plant  to  a  city,  village,  corporation  or  indi- 
vidual, "but  inasmuch  as  the  water  supply  at  the  custodial  asylum 
far  exceeds  the  needs  and  requirements'  thereof,  and  the  village  of 
Newark  is  suffering  from  the  drought  and  its  municipal  supply 
of  water  is  insufficient  for  its  present  puqioses,  and  as  permission 
is  only  asked  to  tide  over  the  present  emergency,  I  can  see  no 
impropriety  in  the  managers  of  the  institution  allowing  the  village 
to  use  the  surplus,  upon  the  distinct  understanding  that  such  use 
is  only  temporary  and  can  be  discontinued  at  any  time. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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State    Charities    Law  —  Section    42,    Subdivision     1  —  Fiscal 
Supervisor  of  State   Charities. 

Authority  of  to  appoint  deputy  and  delegate  to  him  the  duty  of 
visiting  certain  State  charitable  institutions. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  10,  1909. 

Hon.  Dennis  McCarthy,  Fiscal  Supervisor  of  State  Charities, 
Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  9th  instant,  in 
which  you  ask  my  opinion  as  to  your  authority  to  delegate  to  the 
Deputy  Fiscal  -Supervisor  the  duty  of  visiting  the  institutions 
reporting  to  your  department,  as  provided  in  section  42,  subdi- 
vision 1,  of  the  State  Charities  Law.  Such  subdivision  provides 
as  follows: 

"  The  fiscal  supervisor  shall,  as  to  the  state  charitable  in- 
stitutions, the  New  York  state  school  for  the  blind  and  the 
Elmira  Reformatory:   . 

"  1.  Visit  each  of  such  institutions  at  least  twice  in  each 
calendar  year." 

By  section  41  of  the  said  law,  you  are  authorized  to  employ  a 
deputy.  It  is  a  well-settled  principle  of  law  that,  where  the  em- 
ployment of  a  deputy  by  a  public  officer  is  authorized  by  statute, 
the  public  officer  may  delegate  such  of  his  duties*  to  that  deputy 
as  are  not  specifically  by  statute  made  to  be  performed  by  him 
personally. 

It  is,  therefore,  my  opinion  that  you  have  the  right  to  delegate 
to  your  deputy  the  duty  imposed  upon  you  by  the  foregoing  sec- 
tion of  the  statute,  as  there  is  nothing  which  implies  that  it  must 
be  performed  by  yo;i  personally. 

Very  truly  yours, 

EDWAED  R  O'MALLEY, 

Attorney-General. 
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State  Charities  Law  —  Article  4,  Section  42  ^-Fiscal  Supervisor 
of  State  Charities. 

Statute  limits  powers  of  Fiscal  Supervisor  to  financial  manage- 
ment of  the  charitable  institutions  of  the  State,  and  to 
general  control  and  supervision  of  grounds  and  buildings. 
Power  conferred  upon  State  Board  of  Charities  as  to  disci- 
pline and  methods. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  15,  1909. 
Hon.  Dennis  McCarthy,  Fiscal  Supervisor,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  request  for  my  opinion  as  to  the  scope 
of  the  respective  powers  and  duties  of  the  State  Board  of  Chari- 
ties, and  of  the  Fiscal  Supervisor,  where  the  same  relate  to  the 
supervision  of  the  State  charitable  institutions. 

I  have  given  this  matter  careful  attention  and  have  examined 
the  Constitution  and  statutory  provisions  defining  the  scope  of 
such  powers  and  duties. 

You  call  my  attention  to  the  fact  that  the  State  Charities  Law, 
in  sections  9,  10,  12,  13  and  14,  defines  the  general  powers  and 
duties  of  the  State  Board  of  Charities  in  reference  to  the  super- 
vision of  charitable  institutions,  and  that  article  4  of  the  same 
law  provides  for  the  regulation  of  such  institutions  and  creates 
the  office  of  Fiscal  Supervisor  whose  powers  and  duties  are  defined 
in  section  42.  You  state  that  since  these  powers  and  duties  are 
somewhat  similar,  "  some  of  the  managers  of  State  charitable  in- 
stitutions are  unable  to  determine  definitely  whether  the  Fiscal 
Supervisor's  duties  relate  solely  to  the  financial  management  and 
maintenance  of  such  institutions,  or  besides  financial  control,  in- 
clude general  supervision  with  its  determination  of  policies,  disci- 
pline and  methods." 

The  title  of  the  office  which  you  hold  would  seem  to  indicate 
the  scope  of^your  powers  and  duties.  You  are  the  Fiscal  Super- 
visor of  State  Charities.  In  respect  to  the  fiscal  affairs  you  are 
given  great  powers  by  the  statute.     Section  42  provides  that  you 
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shall  visit  each  of  the  institutions  reporting  to  you,  twice  a  year, 
examine  into  the  conditions  of  all  buildings,  grounds  and  other 
property  connected  therewith,  and  into  all  matters  "  relating  to 
its  financial  management,"  appointing,  in  your  discretion,  a  per- 
son to  examine  the  books,  papers  and  accounts  of  any  institution. 
You  are  required  to  report  annually  to  the  Legislature,  including 
in  this  report  estimates  of  the  amounts  required  for  the  use  of 
such  institutions  and  the  reasons  therefor,  and  report  more  often 
to  the  Governor.  Both  reports  must  set  forth  the  facts  in  regard 
to  the  condition  of  the  buildings,  grounds  and  property  and  the 
financial  management  of  such  institutions.  In  your  semi-annual 
report  to  the  Governor,  it  is  provided  that  you  shall  embody  such 
suggestions  "  in  regard  to  the  financial  management  of  such  insti- 
tutions "  as  you  deem  proper.  Your  power  to  have  access  to  the 
grounds  and  buildings  of  such  institutions  and  to  examine  books, 
papers,  property  and  supplies  of  such  institutions,  and  persons 
connected  therewith,  is  specifically  stated  by  this  section  to  be  for 
the  purpose  of  examining  the  condition  of  the  buildings  and  prop- 
erty and  the  matters  relating  to  financial  management.  In  other 
words,  both  in  this  section  and  in  the  other  provisions  of  the 
statute  defining  your  duties  and  powers,  the  intent  of  the  Legis- 
lature is  clearly  evidenced  to  limit  them  to  control  and  super- 
vision over  the  buildings  and  grounds  of  the  institutions  and  over 
their  financial  management. 

I  find  no  section  of  the  law  which  would  seem  to  give  you  any 
supervision  over  charitable  institutions  in  respect  to  their  policies, 
discipline  or  methods.  The  theory  of  the  Constitution  and  of  the 
statutes  seems  to  be  to  confer  this  power  upon  the  State  Board 
of  Charities. 

It  is,  therefore,  my  opinion  that  there  is  no  conflict  in  the  duties 
imposed  by  law  upon  you  and  upon  the  State  Board  of  Charities, 
and  that  your  duties  are,  as  the  title  to  your  office  implies,  limited 
to  those  of  supervising  the  fiscal  affairs  of  the  institutions  and  the 
physical  condition  of  their  grounds  and  buildings. 

Very  respectfully, 

EDWARD  R.  O'MALLEY,     ~~* 
Attorney-General. 
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State  Institutions  —  Rome  Custodial  Asylum. 

Parole  of  inmates  not  contemplated  by  statute  or  authorized  by 
State  Board  of  Charities.  Fiscal  Supervisor  may  not 
approve  expense  items  therefor. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  8,  1909. 
Hon.  Dennis  McCarthy,  Fiscal  Supervisor,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  request 
for  an  opinion  on  whether  the  inmates  of  the  Rome  State  Cus- 
todial Asylum  can  lawfully  be  placed  on  parole  and  whether  you 
can  approve  the  payment  of  items  of  expense  incurred  by  the  in- 
stitution in  placing  inmates  on  parole. 

Section  92  of  the  State  Charities  Law  defines  the  powers  and 
duties  of  the  board  of  managers  of  the  institution  in.  question. 
Subdivision  2  provides  that  they  may  establish  by-laws,  rules  and 
regulations,  subject  to  the  approval  of  the  State  Board  of  Chari- 
ties, for  the  internal  government,  discipline  and  management  of 
the  asylum. 

Upon  inquiry  of  the  secretary  of  the  State  Board  of  Charities,  I 
am  informed  that  no  rule  or  regulation  allowing  inmates  of  this 
institution  to  be  paroled  has  ever  been  approved  by  that  board, 
and  further  that  such  a  rule  would  be  entirely  contrary  to  the 
principles  of  government  of  this  and  similar  institutions,  and  con- 
sequently would  be  disapproved  without  doubt  by  the  State  Board 
of  Charities.  In  the  absence  of  any  other  law,  so  far  as  I  can 
ascertain,  authorizing  the  parole  of  inmates  of  the  Rome  Custodial 
Asylum,  I  am  of  the  opinion  that  inmates  cannot  be  paroled  and, 
therefore,  respectfully  advise  you  that  it  is  not  proper  to  approve 
expenditures  incurred  in  connection  with  paroling  them. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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State  Charities  Law,  Section  45  —  State  Finance  Law,  Section 
.  4»1  —  State  Institutions. 

Monthly  estimates  and  contingent  fund.  Fiscal  Supervisor  may 
include  in  his  estimate  for  the  ensuing  month,  such  articles 
as  are  "  actually  required."  Comptroller  should  approve  all 
expenditures  which  include  items  to  be  used  beyond  such 
period. 

STATE  OF  NEW  YORK, 

Albany,  December  13,  1909. 

Attorney-General's  Office, 
Hon.  Dennis  McCarthy,  Fiscal  Supervisor,  Albany,  N.  Y.: 

Dear  Sir —  I  beg  to  reply  herewith  to  your  request  for  advice 
as  to  the  scope  of  section  4-5  of  the  State  Charities  Law. 
The  material  part  of  the  statute  is  as  follows: 

"  Section  45.  Monthly  estimates  of  expenses ;  contingent 
fund.  The  superintendent  or  other  managing  officer  of  each 
of  the  state  charitable  institutions,  of  the  New  York  state 
school  for  the  blind  at  Batavia  and  of  the  Elmira  reforma- 
tory shall,  on  or  before  the  fifteenth  day  of  each  month, 
cause  to  be  prepared  triplicate  estimates,  in  minute  de- 
tail, of  the  expenses  required  for  the  institution  of  which 
he  has  the  supervision,  for  the  ensuing  month.  He 
shall  countersign  and  submit  two  of  such  triplicates  to  the 
fiscal  supervisor,  and  retain  the  other  to  be  placed  on  file 
in  the  office  of  the  institution.  The  fiscal  supervisor  may 
cause  such  estimates  to  be  revised  either  as  to  quantity  or 
quality  of  supplies  and  the  estimated  cost  thereof,  and  shall 
certify  that  he  has  carefully  examined  the  same  and  that 
the  articles  contained  in  such  estimate,  as  approved  or  re- 
vised by  him,  are  actually  required  for  the  use  of  the  in- 
stitution, and  shall  thereupon  present  such  estimate  and 
certificate  to  the  comptroller.  Upon  .the  revision  and  ap- 
proval of  such  estimate,  the  comptroller  shall  authorize  the 
boards  of  managers,  trustees  or  other  managing  officers  of  such 
""institutions  to  make  drafts  on  him,  as  the  money  may  be  re- 
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quired  for  the  purposes  mentioned  in  such  estimates,  which 
drafts  shall  be  paid  on  his  warrant,  out  of  the  funds  in  the 
treasury  of  the  State  appropriated  for  the  support  of  such 
institutions." 

While  the  statute  provides  for  estimates  for  expenses  required 
for  the  institution  for  the  "  ensuing  month/'  there  is  nothing 
which  would  prohibit  the  making  of  an  estimate  for  the  purchase 
of  supplies  for  a  period  longer  than  one  month.  *  That  is  to  say, 
it  is  not  required  that  the  estimate  must  include  only  such  expend- 
itures as  will  be  absolutely  necessary  for  the  maintenance  of  the 
institution  for  the  next  succeeding  calendar  month.  It  seems  clear 
to  me  that  the  estimate  for  any  given  month  might  properly  in- 
clude the  cost  of  a  quantity  of  supplies  sufficient  to  fill  the  re- 
quirements for  several  months.  If  the  articles  contained  in  the 
estimate  are  "  actually  required  for  the  use  of  the  institution/'  and' 
if,  in  the  opinion  of  the  Fiscal  Supervisor,  it  is  proper  to  include 
them  in  the  estimate  for  that  month,  there  is  nothing  in  the  section 
to  forbid  it  on  the  ground  that  the  supplies  are  not  going  to  be 
consumed  in  the  ensuing  month.  But  when  the  estimate  includes 
an  amount  sufficient  for  the  purchase  of  supplies  for  use  for  a 
period  beyond  the  ensuing  month,  the  provisions  of  section  41  of 
the  State  Finance  Law  apply.     This  section  provides : 

"  Section  41.  Estimate  for  purchase  of  staple  articles  of 
supplies.  Whenever  the  superintendent,  agent  and  warden  or 
other  managing  officer  of  a  state  institution  is  required  by  law 
to  submit  to  any  state  commission,  department  or  officer,  an 
estimate  of  the  expense  required  for  such  institution  during 
any  subsequent  period,  such  estimate  may,  if  authorized  by 
the  commission,  department  or  officer  whose  duty  it  is  to  re- 
vise the  same,  and  if  such  authorization  be  approved  by  the 
comptroller,  include  an  amount  sufficient  for  the  purchase 
of  certain  staple  articles  of  supplies  for  the  use  of  such 
institution  for  a  period  beyond  that  for  which  such  estimate 
is  ordinarily  made."  . 

The  foregoing  section  was  enacted  subsequent  to  section  45  of 
the  State  Charities  Law,  and  apparently  the  Legislature  intended 
that  whenever  the  Fiscal  Supervisor  submits  an  estimate  including 
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items*  for  use  beyond  the  period  for  which  the  estimate  is  ordi- 
narily made,  such  estimate  must  be  approved  by  the  Comptroller. 
In  this  way,  piecemeal  buying  from  month  to  month  can  be  avoid- 
ed by  including  in  the  estimate  for  any  given  month,  an  amount 
sufficient  to  purchase  a  quantity  of  staple  supplies  for  a  period 
longer  than  that  month,  but  when  this  is  done,  in  my  opinion,  it 
musit  receive  the  approval  of  the  Comptroller. 
.  Yours  respectfully, 

EDWARD  R.  O'MALLLEY, 

Attorney-General. 


State  Bocvrd  of  Charities  —  State  Institutions. 

.Employee  under  rules  of  the  Salary  Classification  Commission 
entitled  to  salary  for  two  weeks'  vacation  even  though  he 
resigns  his  position  at  the  end  of  that  period,  and  Fiscal 
Supervisor  may  approve  such  payment.  (Section  17,  Fi- 
nance Law.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  16,  1909. 

Hon.  Dennis  McCarthy,  Fiscal  Supervisor,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  letter  con- 
cerning the  payment  of  the  salary  of  an  employee  of  one  of  the 
State  charitable  institutions. 

You  state  the  following  facts:  The  employee,  under  the  rules 
and  schedules  of  the  Comptroller  and  the  President  of  the  State 
Board  of  Charities,  acting  as  the  Salary  Classification  Commis- 
sion, was  entitled  to  two  weeks'  vacation;  this  vacation  began  on 
August  29th  and  continued  until  September  12th  following; 
prior  to  August  29th  the  employee  tendered  his  resignation  to  take 
effect  September  12th;  his  salary  was  paid  up  to  and  including 
September  12th.  You  ask  my  opinion  as  to  whether  your  depart- 
ment may  properly  approve  payments  of  this  character. 
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Under  section  17  of  the  Finance  Law  the  salaries  of  persons 
employed  in  certain  State  institutions  are  fixed  by  the  Comp- 
troller and  the  President  of  the  State  Board  of  Charitks.  These 
officers  act  as  a  salary  classification  commission  and  their  rules 
and  schedules,  when  approved  in  writing  by  the  Governor,  are 
controlling  as  to  the  employees  to  which  they  apply.  I  understand 
that  for  the  employee  in  question  and  those  occupying  the  same 
grade,  the  regulation  fixing  the  salary  includes  a  provision  for 
two  weeks'  vacation  in  each  year  after  a  year  of  service.  Hence 
this  employee  was  entitled  to  his  salary  during  his  vacation. 
Inasmuch  as  his  resignation  was  not  to  take  effect  until  the  end 
of  his  vacation,  he  was  still  occupying  the  position  and  entitled 
to  his  salary  from  August  29th  to  September  12th.  It  follows, 
therefore,  that  such  a  payment  as  this  may  properly  be  approved. 
Yours  very  truly, 

EDWARD  R  O'MALLEY, 

Attorney-General. 


State  Charities  Law  —  Sections  48,  15G  —  State  Institutions  — 
Raybroolc  Hospital. 

Contracts  for  materials  and  supplies.  Voucher  of  William  Ander- 
son, Jr.,  a  temporary  employee  in  position  of  overseer,  for 
materials  furnished,  may  be  approved  by  the  Fiscal  Super- 
visor, such  position  not  coming  under  designation  of  a  public 
officer. 

STATE  OF  NEW  YORK, 

Attorney-GeneraiAs  Office, 

Albany,  December  21,  1909. 

Hon.  Dennis  McCarthy,  Fiscal  Supervisor,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  17th  inst.,  in 
which  you  state  that  a  voucher  of  the  New  York  State  Hospital 
for  Incipient  Pulmonary  Tuberculosis  at  Raybrook,  for  materials 
furnished,  in  favor  of  William  Anderson,  Jr.,  a  temporary  em- 
ployee of  the  institution,  holding  the  position  of  overseer  at  a 
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salary  of  $G  per  day,  has  been  submitted  for  your  approval,  and 
you  ask  my  opinion  whether  the  State  Charities  Law  will  permit 
the  approval  of  this  voucher. 

Section  48  of  the  State  Charities  Law,  as  amended  by  chapter 
149  of  the  Laws  of  190*9,  is  the  statute  regulating  purchases  for 
the  use  of  the  State  institutions  reporting  to  the  Fiscal  Super- 
visor. The  only  restriction,  in  so  far  as  it  relates  to  the  authority 
to  purchase  from  persons  connected  with  the  institution,  is  the 
following : 

"  The  Fiscal  Supervisor,  a  member  or  officer  of  the  State 
Board  of  Charities,  or  manager  or  officer  of  any  such  insti- 
tution, shall  not  be  interested,  directly  or  indirectly,  in  the 
furnishing  of  materials,  labor  or  supplies  for  the  use  of  any 
such  institutions,  nor  shall  any  manager  or  trustee  act  as 
attorney  or  counsel  for  the  board  of  managers  or  trustees 
thereof." 

The  question  is,  therefore,  does  a  temporary  employee  of  the 
institution,  holding  the  position  of  overseer  and  receiving  a  stated 
amount  per  day,  come  within  this  restriction.  As  the  position 
is  not  one  of  those  specifically  named  in  the  section,  it  must  be 
held  in  order  to  bring  the  occupant  thereof  under  its  provisions, 
that  he  comes  under  the  general  title  of  officer  of  the  institution. 

Section  156  of  the  State  'Charities  Law  provides  for  the 
appointment  of  a  superintendent  and  a  treasurer  of  this  institu- 
tion, who  are  referred  to  therein  as  officers.  I  do  not  find  any 
other  statute  creating  or  authorizing  the  creation  of  any  other 
offices  in  connection  with  this  institution,  except  that  of  its  board 
of  trustees.  You  have  informed  me  that  the  position  of  overseer 
held  by  Anderson  is  a  position  filled  by  appointment  by  the  super- 
intendent of  the  institution,  and  that  the  occupant  takes  no  oath 
of  office.  Authority,  therefore,  seems  to  be  given  by  section  157 
of  the  State  Charities  Law,  which  in  part  provides: 

"  The  superintendent  shall,  (1)  appoint  such  employees  as 
are  necessary  and  proper  for  the  due  administration  of  the 
affairs  of  such  institution,  prescribe  their  duties  and  places, 
and,  subject  to  the  approval  of  the  trustees,  fix  their  com- 
pensation, within  the  appropriation  fixed  therefor." 
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The  statute  itself  names  such  appointees  as  employees  as  dis- 
tinguished from  the  occupants  of  the  more  important  positions 
created  by  statute,  who  were  designated  as  officers. 

In  the  case  of  Fox  v.  Mohawk  and  H.  R.  Humane  Society,  165 
N.  Y.  517,  the  opinion  at  page  525  states: 

"  Of  course  the  State  or  any  of  its  subdivisions  may  em- 
ploy individuals  or  corporations  to  do  work  or  render  services 
*    for  it ;  but  the  distinction  between  a  public  officer  and  a  pub- 
lic employee  or  contractor  is  plain  and  well  recognized." 

In  the  case  of  Miller  v.  Warner,  42  A.  D.  208,  where  the  ques- 
tion arose  whether  an  electrical  operator,  appointed  by  resolution 
of  the  police  board  of  the  city  of  Rochester  and  given  the  title 
of  superintendent,  was  aii  officer,  the  opinion  states : 

"A  public  office  is  not  a  natural  growth  of  the  soil,  and 
can  be  created  only  by  the  legislature  or  by  some  municipal 
board  or  body  authorized  by  the  legislature  to  create  a  public 
office.  The.  loa#ned  counsel  in  this  action  did  not  state  any 
statute  of  this  state  creating  such  an  office  or  authorizing 
any  board  or  body  to  create  the  office  of  superintendent  of 
the  police  telegraph  system  of  the  city  of  Rochester,  and  in 
the  absence  of  such  an  act  there  can  be  no  such  office." 

In  the  Fox  v.  Mohawk  and  II.  R.  Humane  Society  above  re- 
ferred to,  the  opinion  of  the  Appellate  Division  (25  A.  D.  at 
page  30)  states: 

"A  corporation  is  not  eligible  to  any  public  office  for  the 
reason,  if  there  were  no  others,  that  it  cannot  take  the  oath 
of  office." 

That  taking  an  office  is  a  necessary  characteristic  of  a  public 
office,  is  recognized  also  in  the  same  case  by  the  Court  of  Appeals 
(165  X.  Y.  at  page  525). 

In  the  case  of  McDonald  v.  Mayor  of  New  York,  3'2  Hun,  at 
page  91,  in  construing  a  similar  section  in  the  New  York  Consoli- 
dation Act,  the  court  said : 

"  That  section  is  not  to  be  broadly  construed,  because  its 
effect  is  to  restrict  the  exercise  of  private  rights  by  restrain- 
ing a  class  of  persons  from  being  interested  in  the  perform- 
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ance  of  contracts,  work,  or  business,  or  the  sale  of  articles, 
in  which,  by  general  law,  all  persons  may  engage.  It  does 
not,  therefore,  apply  to  any  one  who  is  not  within  the  de- 
scription of  persons  included  in  the  prohibition." 

In  view  of  the  fact,  therefore,  that  the  position  occupied  by 
Anderson  is  not  among  those  designated  as  offices  by  the  statute, 
but  that  he  is  employed  by  the  superintendent  under  a  statute 
empowering  such  superintendent  to  appoint  employees,  and  that 
the  occupant  is  not  required  to  take  an  oath  of  office,  and  in  view 
of  the  nature  and  temporary  character  of  his  employment,  I  am 
of  the  opinion  that  he  is  not  an  officer  under  the  meaning  of  sec- 
tion 48,  and  does  not  come  within  the  class  prohibited,  thereby 
from  furnishing  supplies  to  the  institution. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

'  Attorney -General. 


OPINIONS  RENDERED  THE  STATE  PUBLIC  SERVICE 

COMMISSION. 


Barge  Canal  Law,  Sections  3,  5. 

Disposition  or  sale  by  Legislature  of  portion  of  Erie  Canal  between 
Main  Street  and  Fort  Porter,  Buffalo,  where  not  designated 
as  part  of  the  canal  system,  whether  legal. 

(See  Opinion  March  8,  1905,  p.  187  Report.) 
STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  18,  1909. 

Hon.  Frank  W.  Stevens,  Chairman,  Public  Service  Commission, 
Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  T  have  the  honor  to  acknowledge  the  receipt  of  your 
favor  of  the  30th  nit.  asking  for  my  opinion  as  to  whether  it  is 
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legally  competent  for  the  Legislature  to  dis{>ose  of  any  portion  of 
the  Erie  canal  let  ween  Main  street  and  Fort  Porter  in  the  city 
of  Buffalo. 

Section  5  of  the  Barge  Canal  Law,  chapter  147  of  the  Laws  of 
1003,  as  amended,  reads  as  follows: 

"  Whenever  any  lands  now  used  for  canal  purposes  shall  be 
rendered  no  longer  necessary  or  useful  for  such  purposes  by 
reason  of  the  improvement  hereby  directed,  the  same  shall  be 
sold  in  the  manner  provided  by  law  for  the  sale  of  abandoned 
canal  lands,  and  the  net  proceeds  thereof  paid  into  the  State 
treasury,  and  so  much  thereof  as  shall  be  necessary  shall 
be  applied  to  the  cost  of  the  work  hereby  directed." 

It  was  claimed  before  Attorney-General  Julius  M»  Mayer,  in 
the  matter  of  the  application  of  James  Wood  and  others,  March  8, 
1905,  page  187  of  the  report  of  the  Attorney-General  for  the  year 
1905,  that  this  provision  is  in  violation  of  section  8  of  article  7 
of  the  Constitution  which  reads  as  follows : 

"  Section  8.  The  Legislature  shall  not  sell,  lease  or  other- 
wise dispose  of  the  Erie  canal,  the  Oswego  canal,  the  Cham- 
plain  canal,  the  Cayuga  and  Seneca  canal,  or  the  Black 
Biver  canal ;  but  they  shall  remain  the  property  of  the  State 
and  under  its  management  forever.  *  *  *  All  funds  that 
may  be  derived  from  any  lease,  sale  or  other  disposition  of 
any  canal  shall  be  applied  to  the  improvement,  superintend- 
ence or  repair  of  the  remaining  portion  of  the  canals. 

This  contention  was  met  by  the  argument  that  the  meaning  of 
this  constitutional  provision  is  that  the  canals  are  not  to  be  sold, 
leased  or  disposed  of  so  as  to  fall  into  the  hands  of  private  in- 
dividuals or  corporations,  but  that  they  should  ever  remain  the 
property  of  the  State  as  highways  and  channels  of  commerce 
connecting  the  lakes  with  the  Atlantic  Ocean,  and  that  the  pro- 
hibition did  not  mean  that  the  people  could  not  change  the  detail 
of  the  course  of  these  waterways  in  as  many  particulars  as  they 
thought  proper.     This  argument  is  reinforced  by  the  provisions  of 


Digit 


zed  by  G00gle 


708  Report  of  the  Attorney-General." 

section   10  of  article  7  of  the  constitution   which  contains  the 
following  provision : 

"  The  canals  may  be  improved  in  such  manner  as  the  Leg- 
islature shall  provide  by  law     *     *     *." 

In  Sweet  v.  The  City  of  Syracuse,  129  N".  Y.  316,  Judge 
O'Brien  in  writing  the  opinion  of  the  court  says  with  reference  to 
this  constitutional  prohibition: 

"  What  the  framers  of  the  Constitution  intended  by  this 
provision  was  that  the  canal,  as  a  highway  of  communication, 
should  not  be  sold,  or  leased,  but  remain  the  property  of  the 
State  and  forever  under  its  management  in  order  to  promote 
the  commercial  prosperity  of  the  people." 

In  People  v.  Stephens,  13  Hun,  17,  the  Court  said: 

"  They  (meaning  the  canals)  are  not  to  be  leased  or  sold 
so  long  as  they  continue  to  be  canals.  When  they  cease  to  be 
canals,  the  reason  for  the  inhibition  ceases,  and  with  it  the 
inhibition." 

That  the  Legislature  might  authorize  under  such  circumstance 
the  abandonment  and  sale  of  portions  of  the  old  canal  when  no 
longer  useful  for  canal  purposes  has  been  approved  as  a  sound 
construction  of  the  constitution  by  this  department  on  numerous 
occasions.  This  authority  has  been  exercised  by  the  Legislature 
by  conferring  on  the  Canal  Board  by  section  15  of  the  Consol- 
idated Canal  Law,  the  power  to  determine  whether  any  lands, 
taken  for  the  purposes  of  canals,  may  be  sold  beneficially  to  the 
State,  and  to  determine  whether  lands  taken  for  the  purposes 
of  the  canals  have  been  abandoned,  and  also  by  conferring  on  the 
Commissioners  of  the  Land  Office  the  power  to  sell  abandoned 
canal  lands. 

Section  50  of  the  Consolidated  Public  Lands  Law.  Under  the 
authority  of  those  provisions  many  miles  of  the  old  canal  have 
l)een  abandoned  and  sold. 

It  may,  therefore,  bo  said  that  sale  has  already  been  authorized 
of  so  much  of  the  lands  now  used  for  canal  purposes  as  shall  be 
rendered  no  longer  necessary  or  useful  for  such  purposes  in  the 


Digit 


zed  by  G00gle 


Rei»ort  of  the  Attorney-General.         '         709 

manner  now  provided  by  law  and  that  this  sale,  which  does  not 
contemplate  the  destruction  or  impairment  of  canal  communi- 
cation, but  merely  a  change  in  the  path  of  such  communication, 
is  constitutional. 

However,  I  beg  to  call  your  attention  to  the  following  provi- 
sion of  section  3  of  the  Barge  Canal  Act : 

"  Thence  following  substantially  the  route  of  the  present 
Erie  canal  with  the  necessary  change  in  alignment  near 
Medina,  to  a  junction  with  the  Xiagara  River  at  Tonawanda, 
thence  by  the  Niagara  River  and  Black  Rock  harbor  to 
Buffalo  and  Lake  Erie.  The  existing  Erie  canal  in  Buffalo 
from  the  location  of  the  present  guard-lock  to  and  including 
commercial  slip,  except  such  portion  as  may  be  required  by 
the  United  States  government  for  the  improvement  of  Black 
Rock  Jiarbor,  shall  be  retained  for  harbor  and  canal  purposes." 

It  is  my  opinion  that  the  portion  of  the  old  Erie  canal  thus  re- 
served, cannot  be  sold  either  pursuant  to  the  present  statutes  or 
by  subsequent  act  of  the  Legislature  because  the  retention  of  this 
portion  is  expressly  defined  by  the  Act  to  be  a  part  of  the  "  im- 
provement of  the  Erie  Canal, "  and  a  necessary  portion  of  the 
"  single  work  or  object  "  specified  therein.  The  abandonment  and 
sale  of  this  section  would  be  in  violation  of  section  4  of  article  7 
of  the  Constitution  in  that  it  would  materially  change  the  single 
work  or  object  distinctly  specified  in  the  act.  Any  portions  of 
the  old  canal  between  Main  street  and  Fort  Porter  which  are  not 
to  remain  a  part  of  the  improved  canal  system  and  are  not  within 
that  section  designated  as  between  the  guard-lock  and  commercial 
©lip,  may,  When  the  Barge  canal  improvement  is  made,  be  sold 
pursuant  to  section  5  of  the  Barge  Canal  Act  or  by  Legislative 
enactment. 

Yours  respectfully^ 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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OPINIONS    RENDERED    THE    STATE    SUPERINTEND- 
ENT OF  BANKS. 


Banking  Law —  Section  29 —  Trust  Companies. 

Hudson  Trust  Company.  Proposed  change  of  location.  Appli- 
cation to  Superintendent  of  Banks  with  written  assent  of 
stockholders  necessary. 

.       STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  15,  1909. 

Hon.  Clark  Williams,  Superintendent  of  the  Banking  Depart- 
ment, Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  11th  instant,  in 
which  you  ask  regarding  the  proper  interpretation  of  section  29 
of  the  Banking  Law,  in  so  far  as  it  applies  to  the  Hudson  Trust 
Company,  in  reference  to  its  proposed  change  of  location  from 
West  Forty-second  street,  in  the  borough  of  Manhattan,  city  of 
New  York,  to  the  corner  of  Thirty-ninth  street  and  Broadway,  I 
beg  to  advise  that  I  have  carefully  examined  the  memoranda  in- 
closed in  your  letter,  prepared  by  the  attorneys  for  the  trust  com- 
pany, and  also  the  correspondence  inclosed. 

Section  29  of  the  Banking  Law  provides: 

"Any  corporation  or  banker  to  which  this  chapter  is  appli- 
cable may  make  application  to  the  Superintendent  of  Banks 
for  leave  to  change  its  place  of  business  to  another  place  in 
the  same  or  another  county.  If  the  proposed  place  is  within 
the  limits  of  the  town,  village  or  city  in  which  the  business 
is  carried  on,  such  change  may  be  made  upon  the  written  ap- 
proval of  the  Superintendent;  if  beyond  such  limits,  notice  of 
intention  to  make  such  application,  signed  by  the  two  princi- 
pal officers  of  the  corporation  or,  individual  banker,  shall  be 
published,  etc.",  as  therein  provided. 
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The  next  sentence  provides  as  follows : 

"  The  application  shall  state  the  reason  for  such  proposed 
change  and  be  signed  by  a  majority  of  the  board  of  directors 
of  the  corporation,  *  *  *  and  be  accompanied  by  the 
written  assent  thereto  of  at  least  two-thirds  in  amount  of  the 
stockholders  of  the  corporation,  or  by  the  banker." 

Under  the  above  provisions,  it  is  my  opinion  that  an  applica- 
tion must  be  made  to  the  Superintendent,  whether  the  change  pro- 
posed is  within  the  limits  of  the  town,  village  or  city  in  which  the 
business  is  carried  on  or  not,  and  that  this  application  is  to  be 
the  same  in  both  cases.  The  fact  that  the  statute  reads,  "  if  be- 
yond such  limits,  notice  of  intention  to  make  such  application 
*  *  *  shall  be  published,"  shows  clearly  that  the  application 
in  both  cases  is  regarded  as  the  same. 

It  is  therefore  necessary  in  either  case  that  this  application  shall 
be  in  the  prescribed  form,  shall  state  the  reasons  for  the  proposed 
change  and  be  signed  by  the  majority  of  the  board  of  directors 
and  accompanied  by  the  written  assent  of  two-thirds  of  the  stock- 
holders. 

The  argument  advanced  by  the  attorneys  for  the  company,  that 
the  subsequent  language  of  the  section  providing  that,  if  the 
Superintendent  shall  be  satisfied  that  there  is  no  reasonable  ob- 
jection to  such  change  of  location,  he  shall  make  a  certificate  au- 
thorizing the  change,  shows  that  a  different  rule  is  prescribed  for 
changes  outside  the  limits  of  the  same  city  or  town,  is,  in  my 
judgment,  unsound.  Obviously  this  sentence  refers  to  whatever 
change  is  described  in  the  application,  and  the  certificate  author- 
izing the  change,  therein  provided  for,  prescribes  the  method  in 
which  the  written  approval  of  the  Superintendent  shall  be  given 
in  all  cases. 

The  language  of  the  statute  being  clear,  no  weight  can  be  given 
to  the  other  arguments  of  these  attorneys,  resting  upon  the  inten- 
tion of  the  Legislature  or  the  hardship  of  the  rule  so  enunciated. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Banking  Law —  Section  116  (Section  146  Consolidated  Banking 
Law)  — Savings  Banks  —  Investments. 

Bonds  secured  by  the  Northern  Division  mortgage  of  the  Eastern 
Railway  of  Minnesota,  being  in  all  other  respects  legitimate 
investments  for  savings  banks,  are  also  legal  where  railroad 
owns  five  hundred  miles  of  track  at  the  time  of  the  invest- 
ment. 

(See  letter  March  26,  1909,  L.  B.  102  p.  423). 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  10,  1909. 

Hon.  George  L  Skinner,  First  Deputy  Superintendent,  Banking 
Department,  Albany,  N.  Y. : 

Dear  Sir. — I  acknowledge  receipt  of  your  letter  of  the  18th 
ultimo,  in  which  you  ask  my  opinion  as  to  whether  or  not  bonds 
secured  by  the  Northern  Division  mortgage  of  the  Eastern  Rail- 
way Company  of  Minnesota,  a  corporation  which  has  been  ab- 
sorbed by  the  Great  Xorthern  Railway  Company,  are  a  legal  in- 
vestment for  savings  banks  of  this  state.  Enclosed  in  your  letter 
was  a  letter  from  Mr.  E.  F.  Nichols,  third  vice-president  of  the 
Great  Xorthern  Railway  Company,  giving  facts  in  regard  to  the 
issue  of  bonds  referred  to.  You  also  call  my  attention  to  the  fact 
that  White  &  Kemble,  who  have  made  an  analysis)  of  the  provi- 
sions of  subdivision  G  of  section  116  of  the  Banking  Law  in  its 
application  to  railroad  bonds,  did  not  consider  these  bonds  legal 
investment  for  savings  banks.  I  also  acknowledge  receipt  of  your 
letter  of  the  1st  inst.,  in  which  you  enclosed  a  brief  which  you  had 
just  received  from  Mr.  Charles  A.  Miller,  president  of  the  Xew 
York  State  Savings  Bank  Association,  in  which  he  argues  that 
these  bonds  were  net  legal  investments,  under  this  law. 

I  have  given  the  matter  very  careful  attention  and  although  the 
language  of  this  statute  is  very  complex  and  involved  and  the  facts 
which  must  be  determined,  correspondingly  difficult  to  correlate 
with  its  requirements,  I  take  it  from  the  briefs  submitted  that 
there  is  only  one  question  really  in  issue.  It  is  admitted  by  the 
brief  enclosed  in  your  last  letter  that  all  the  requirements  of  para- 
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graphs  E  and  1  of  subdivision  G  of  section  110  have  been  com- 
plied with  in  the  case  of  the  bonds  in  question,  with  the  possible 
exception  of  the  requirement,  if  any,  that  the  railroad  which 
originally  issued  the  bonds  should  be  the  owner  in  fee  of  not  less 
than  five  hundred  miles  of  railway  for  five  years  before  the 
investment  becomes  legal. 

Paragraph  E  of  subdivision  6  of  section  116  of  the  Banking 
Law  (whieh  section  is  now  section  146  of  the  Consolidated  Bank- 
ing Law)  provides  that  investments  may  be  made  in  the  follow- 
ing securities,  among  others: 

"  The  mortgage  bonds  of  any  railroad  corporation  incor- 
porated under  the  laws  of  any  of  the  United  States,  which 
actually  owns  in  fee  not  less  than  five  hundred  miles  of  stand- 
ard gauge  railway  exclusive  of  siding,  within  the  United 
States,  provided  that  at  no  time  within  five  years  next  pre- 
ceding the  date  of  any  such  investment  shall  such  railroad 
corporation  have  failed  regularly  and  punctually  to  pay  the 
matured  principal  and  interest  of  all  its  mortgage  indebted- 
ness *  *  *  ;  and  provided  further  that  during  said  five 
years  the  gross  earnings  in  each  year  from  the  operation  of 
said  company,  *  *  *  shall  not  have  been  less  in  amount 
than  five,  times  the  amount  necessary  to  pay  the  interest 
payable  during  that  year  upon  its  entire  outstanding  indebt- 
edness and  the  rentals  for  said  year  of  all  leased 
lines,     *     *     *." 

It  is  argued  that  although  the  language  here  used  does  not 
specifically  require  that  the  railroad  company  issuing  the  mort- 
gage shall  have  owned  five  hundred!  miles  of  track  for  the  five 
years  preceding  the  date  of  the  investment,  nevertheless  an  analy- 
sis of  the  language  used  makes  such  a  requirement  evident.  It 
is  urged  that  the  requirements  that  " such  railroad  corporation" 
and  "  said  company  "  must  have  done  certain  things  for  five  years 
next  preceding  the  date  of  the  investment,  shows  that  a  company 
owning  five  hundred  miles  of  track  throughout  this  period  of  five 
years  is  meant.  In  other  words,  it  is  said  that  the  use  of  the 
words  "such"  and  "  said  "  implies  that  a  company  which  actu- 
ally owns  in  fee  not  less  than  five  hundred  miles  of  tracks  is  the 
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sort  of  company  which  must  have  fulfilled  the  other  requirements 
of  the  paragraph  for  five  years. 

Any  such  construction  of  the  language  is  obviously  somewhat 
forced.  At  first  glance,  it  would  seem  as  if  the  words  "  such  rail- 
road corporation  "  and  "  said  company  "  merely  referred  back  to 
a  company  which  at  the  time  of  the  investment  actually  owns 
five  hundred  miles  of  track.  Not  only  is  this  the  most  obvious 
meaning  but;  in  my  judgment,  it  is  the  only  interpretation  which 
can  be  given  to  this  language  without  doing  violence  to  the  clear 
meaning  of  the  words  used.  The  fact  that  the  Legislature  so 
clearly  required  that  there  should  have  been  no  default  in  any  of 
the  things  mentioned  for  five  years  next  preceding  the  date  of  the 
investment,  and  that  in  the  same  sentence  they  have  described 
the  corporation  as  one  which  owns  five  hundred  miles  of  track 
without  any  reference  to  how  long  that  ownership  has  existed, 
seems,  to  my  mind,  a  conclusive  argument  that  no  such  inten- 
tion can  be  implied.  It  is  true  that  if  the  language  might  be 
regarded  as  ambiguous,  weight  might  be  given  to  the  argument 
that  under  the  construction  which  I  have  adopted,  practical  in- 
consistencies in  the  operation  of  the  law  may  occur,  but  if,  as 
seems  to  me,  the-  language  itself  is  perfectly  clear,  then  such  ar- 
gument can  only  be  addressed  to  the  Legislature  in  an  effort  to 
have  the  statute  amended. 

Without  passing  upon  the  question,  therefore,  which  seems  to 
be  conceded  by  all  parties,  whether  these  bonds  conform  to  the 
other  requirement  of  paragraphs  E  and  I,  it  is  my  opinion  that 
there  are  no  requirements  of  the  statute  that  the  road  issuing  the 
bonds  shall  have  been  the  owner  in  fee  of  not  less  than  five  hun- 
dred miles  of  track  for  five  years  preceding  the  date  of  the  invest- 
ment, but  that  the  requirement  of  the  statute  in  this  respect  is 
complied  with  if  at  the  time  of  the  investment  the  railroad  owns 
this  amount  of  trackage.  Assuming,  therefore,  that  in  all  other 
respects  these  bonds  are  legitimate  investments  for  savings  banks, 
under  this  section,  it  is  my  opinion  that  they  are  not  "rendered 
illegal  by  the  fact  that  the  railroad  did  not  become  until  1906 
the  owner  of  five  hundred  miles  of  track. 
Very  truly  yours, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 
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Bcmhimj  Ijiiw  —  Section  ±2  —  (Cons.  Law,  chap.  2) — Batiks. 

Monthly  statement  of  purchase  and  sale  of  securities,  discounts, 
loans,  etc.  Submission  of  one  copy  to  each  director  in  turn, 
a  compliance  with  law. 


STATE  OF  NEW  YORK 


AttorneytGeneral's  Office, 

Albany,  April  15,  1909. 

Hon.  George  I.  Skinner,  First  Deputy  Superintendent  of  BanJeSj 
Albany,  N.  Y.: 

Dear  Sir. — I  am  in  receipt  of  your  letter  of  the  27th  ultimo 
in  which  you  ask  my  interpretation  of  section  42  of  the  Banking 
Law  as  contained  in  chapter  2  of  the  Consolidated  Laws,  formerly 
section  39a  of  chapter  609  of  the  Laws  of  1892  as  amended  in 
1910. 

This  statute  reads  in  part  as  follows: 

"  The  directors  or  trustees  of  every  corporation  to  which 
this  chapter  is  applicable  shall  hold  a  regular  meeting  once  in 
each  month.  They  shall  by  resolution  duly  recorded  in  the 
minutes  of  proceedings  of  such  corporation  designate  an  offi- 
cer or  officers  whose  duty  it  shall  be  to  prepare  and  submit  to  " 
each  director  or  trustee  at  each  regular  meeting  of  the  board, 
or  to  an  executive  committee. of  not  less  than  five  members  of 
such  board,  a  written  statement  of  all  purchases  and  sales  of 
securities,  and  of  every  discount  and  loan,  exclusive  of  dis- 
counts and  loans  of  less  than  $1,000,  made  since  the  last  reg- 
ular meeting  of  the  board     *     *     *  ." 

You  ask  whether  the  provisions  of  this  statute  necessitate  the 
preparation  of  sufficient  copies  of  the  statement  required  to  permit 
of  the  presentation  of  a  separate  copy  to  each  director  present  at 
the  meeting  or  to  each  member  of  the  executive  committee. 

I  have  carefully  examined  the  section  and  in  my  opinion  this  is 
not  necessary.  It  is  necessary  that  the  statement  be  submitted  to 
each  director  personally  but  there  is  nothing  which  prevents  the 
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same  statement  being  so  submitted  to  the  respective  directors  in 
turn. 

Very  truly  yours, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Sections  60,  61  (Cons.  Laws,  chap.  2)  — Banks. 

Notice  of  intention  to  organize  must  be  published  specifying  names 
of  all  the  proposed  corporators,  before  an  organization  cer- 
tificate is  filed  and  accepted  by  the  Superintendent  of  Banks. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  22,  1909. 

George  I.  Skinner,  Esq.,  First  Deputy  Superintendent  of  Banks, 
Albany,  N.  Y.: 

Dear  Sir. — Replying  to  your  letter  of  the  17th  inst.,  in  which 
you  call  my  attention  to  sections  60  and  61  of  the  Banking  Law 
(chapter  2  of  the  Consolidated  Laws)  and  requesting' my  opinion, 
I  beg  to  advise  as  follows : 

Section  60  of  this  law  provides  that  five  or  more  persons  may 
form  a  corporation  to  be  known  as  a  bank,  by  making,  acknowl- 
edging and  filing  an  organization  certificate  as  set  forth  in  that 
section.  Section  61  provides  that  before  filing  such  certificate,  a 
notice  of  intention  to  organize  such  bank  should  be  published  as 
therein  provided  for  and  served  upon  any  other  bank  within  the 
same  city  or  town  and  that  such  notice  shall  specify  the  names  of 
the  proposed  corporators,  among  other  things. 

You  state  that  you  have  received  at  the  department  proof  of  pub- 
lication of  notice  of  intention  to  organize  a  bank  in  which  the 
names  of  five  gentlemen  are  inserted  as  names  of  the  proposed 
corporators.  An  organization  certificate  for  this  institution  has 
also  been  received,  signed  by  these  five  men  and  by  four  others,  it 
being  executed  subsequent  to  the  date  of  the  notice  of  intention. 
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In  other  words,  the  five  original  proposed  corporators  have  joined 
with  them  four  others  in  executing  the  certificate  and  these  nine 
now  present  the  certificate  for  filing. 

It  is  provided  in  section  62  that  the  superintendent  shall  reject 
the  certificate  if  it  is  not  accompanied  by  proof  satisfactory  to  him 
of  the  publishing  and  serving  of  the  notice  under  section  01, 
according  to  the  true  purpose  and  intent  of  such  section. 

You  ask  my  opinion  as  to  whether  the  superintendent  shall  re- 
ceive this  certificate  and  file  it  or  whether  it  should  be  rejected. 

An  examination  of  these  provisions  of  the  law  seems  to  disclose 
that  the  purpose  of  the  publication  and  serving  of  the  notice  of  in- 
tention is,  among  other  things,  to  convey  to  the  other  banking 
institutions  in  the  community  and  to  the  public  at  large  the  names 
of  the  persons  wTho  are  back  of  the  proposed  new  institution.  The 
supposition  apparently  is  that  if  the  men  so  named  are  thought  by 
their  neighbors  to  be  unfit  for  backing  the  newr  financial  institu- 
tion, evidence  of  this  fact  or  at  least  protests,  would  be  filed  with 
the  superintendent  by  them  and  that  he  would  therefore  be  more 
apt  to  be  placed  in  possession  of  information  regarding  their  char- 
acter than  if.  such  notice  were  not  published  and  served.  It  is 
quite  clear,  therefore,  at  the  very  outset,  that  under  the  facts 
stated  in  your  letter  the  purpose  of  the  act  is  not  carried  out  fully. 
It  is  at  least  possible  that  if  the  names  of  the  four  other  gentlemen 
who  now  join  in  offering  the  certificate  of  incorporation  had  been 
brought  to  the  attention  of  the  public  through  the  service  and  pub- 
lication of  a  notice,  objection  to  the  new  bank  might  have  been 
made  which  is  not  made  where  their  names  were  not  presented  to 
the  public.  Furthermore,  it  would  seem  that  even  technically  the 
notice  does  not  conform  to  the  true  intent  and  meaning  of  the  act 
in  that  it  does  not  contain  the  names  of  the  proposed  corporators. 
At  the  present  time,  with  the  certificate  of  incorporation  pending 
before  the  superintendent  not  yet  filenl  and  with  no  permission 
granted  by  him  to  the  bank,  the  nine  men  whose  names  appear 
upon  the  certificate  are  proposed  corporators.  They  certainly 
cannot  be  regarded  as  corporators  until  the  certificate  has  been 
received  and  filed.  Tt  would,  therefore,  seem  that  the  proof  of 
publication  of  the  notice  annexed  to  this  certificate  does  not  show 
publication  and  service  of  a  notice  setting  forth  the  names  of  the 
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proposed  corporators  as  is  required  by  these  sections.     Four  of  the 
proposed  corporators  are  not  included  in  the  notice. 

It  is,  therefore,  my  opinion,  that  the  certificate  should  not  be 
filed,  both  because  the  true  intent  and  purpose  of  the  act  does  not 
seem  to  have  been  carried  out  through  the  change  in  the  number 
of  proposed  corporators  and  because  technically  it  fails  to  conform 
to  the  requirements  of  the  law. 

Very  truly  yours, 

EDWAllD  E.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Section  164 —  Ti*Ust  Companies. 

Time  certificates  of  deposit.  Exemption  of  deposits  represent- 
ing such  certificates  in  computing  required  reserve.  Pro- 
posed form  for  time  certificates,  whether  issuance  of  is  pro- 
hibited by  Penal  Code,  section  595. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office/ 

Albany,  April  26,  1909. 

iron.  Clark  Williams,  Superintendent  of  Banks,  52  Broadwmj, 
New  York  City: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  5th,  1909,  enclosing  a  proposed  form  of  time  cer- 
tificate of  deposit  as  follows: 

"  Time  Certificate  of  Deposit. 

The  Blank  Trust  Company, 

New  York  City,  December  31,  1908, 
has  received  from  John  Smith  the  sum  of  Ten  thousand 
dollars  ($10,000)  of  current  funds  and  will  repay  the  like 
am  omit  in  current  funds,  with  interest  from  this  date  at  the 
rate  of  four  per  cent  (4#)  per  annum  to  the  said  J.ohn  Smith 
either  on  such  date  as  may  be  fixed  in  a  certificate  of  deposit 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  710 

payable  thirty-one  days  after  its  issuance,  to  which  the  holder 
hereof  will  at  any  time  be  entitled  on  surrender  hereof,  or 
on  December  31st,  1909,  in  default  of  prior  surrender  for 
the  purpose  aforesaid. 

This  certificate  is  transferrible  only  on  the  bo6ks  of  this 
Company. 


Treasurer  President. " 

I  take  it  from  your  letter  that  what  you  desire  to  be  advised 
upon  is, 

First :  May  deposits,  for  which  such  certificates  are  issued,  be 
exempted  in  the  computation  of  the  reserve  required  to  be  main- 
tained by  the  trust  company  issuing  them,  as  provided  by  section 
164  of  the  Banking  Law? 

Second:  Is  the  issuance  of  such  a  certificate  prohibited  by 
section  595  of  the  Penal  Code? 

As  to  the  first  proposition  the  statute  says  that  trust  companies 
shall  at  all  times  have  on  hand  a  reserve  fund  equal  to  at  least  15$ 
of  the  aggregate  of  its  deposits  exclusive  of  time  deposits  not  pay- 
able within  thirty  days  represented'  by  certificate  showing  the 
amount  of  deposit,  the  date  of  issue  and  the  d<ate  when  due.  A 
deposit  represented  by  this  certificate,  which  shows  the  amount, 
date  of  issue  and  date  when  due,  is  not  payable  sooner  than 
thirty-one  days;  hence,  it  is  exempt  from  the  required  reserve 
and  my  answer  is  in  the  affirmative. 

As  to  the  second  proposition,  section  595,  above  referred  to, 
forbids  an  officer  or  an  employee  of  a  trust  company  making  an 
agreement  by  the  terms  of  which  the  holder  of  a  certificate  of  de- 
posit can  demand  or  receive  payment  in  advance  of  the  maturity 
of  his  certificate.  As  commonly  understood,  the  word  "maturity" 
in  its  application  to  instruments  for  the  payment  of  money,  ap- 
plies to  the  time  fixed  for  their  payment,  which  is  the  termina- 
tion of  the  period  they  have  to  run. 

IT.  S.  v.  Union  Pac.  R.  R.  Co.,  91  IT.  S.  72. 

The  period  which  this  certificate  has  to  run  is  one  year  from 
the  date  of  issue.  That  is  the  date  of  maturity.  The  instrument 
contains  an  express  agreement  by  the  terms  of  which  the  depos- 
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itor  may. exercise  an  option  and  receive  the  payment  of  his  money 
In  advance  of  the  date  of  maturity.  This  is  contrary  to  the  stat- 
ute, and  my  answer 'to  the  second  proposition,  therefore,  would 
be  in  the  affirmative. 

Yours  respectfully, 

EDWARD  R.  0\UALLEY, 

.1  Homey-General. 


Banking  Ixiw —  (Cons.  Law  sections  135,  140,  14S,  119)  — Sav- 
ings Banks  —  Investments. 

Agreement  between  savings  and  national  banks  as  to  investment 

securities,  whether  legal. 

(See  opinion  October  12,  1900,  p.  516  Rep*) 


STATE  OE  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  7,  1909. 

Hon.   Clark  Williams,  Superintendent  of  Banks,  Capitol,  Al- 
bany, N.  Y.: 

Dear  Sir. — I  have  the  honor  to  acknowledge  receipt  of  your 
favor  of  the  12th  ultimo,  inclosing  copy  of  opinion  of  this  depart- 
ment, dated  October  12,  1900,  and  copy  of  blank  agreement  used 
by  certain  savings  banks  and  national  banks  and  pertaining  to  the 
use  of  the  investment  securities  of  said  savings  banks. 

You  ask  for  my  opinion  as  to  the  legality  of  this  agreement. 
This  department  held  in  the  opinion  mentioned  above  that  the 
directors  of  savings  banks  were  not  authorized  to  loan  its  securities 
"  no  matter  how  good  the  security  may  be  which  is  offered  or  given 
for  such  loan."  The  agreement  submitted  by  you  taken  in  its  en- 
tirety provides  in  brief  that  the  party  of  the  first  part,  the  savings 
bank,  agrees  to  sell  and  does  sell,  and  the  party  of  the  second  part 
thereby  agrees  to  purchase  and  does  purchase  the  securities  listed 
in  an  annexed  schedule  for  a  certain  price.  The  first  party  agrees 
to  deposit  the  sum  so  fixed  as  a  price  with  the  second  party  to  the 
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extent  permitted  by  the  laws  of  the  United  States  and  the  laws 
of  the  State  of  New  York ;  that  upon  demand  by  the  first  party 
the  second  party  will  resell  the  whole  or  any  part  of  said  securities 
to  the  first  partyand  upon  demand  by  the  second  party  the  first 
party  will  repurchase  said  bonds  at  the  price  of  the  alleged  sale; 
the  second  party  will  pay  interest  upon  the  deposit  of  said  pur- 
chase price  at  the  respective  rate  earned  on  said  securities  and  in 
addition  one  per  centum  per  annum  on  the  total  circulation  which 
the  second  party  may  receive  from  the  Treasurer  of  the  United 
States  on  account  of  such  bonds  being  placed  in  the  said  treasury ; 
that  when  any  of  said  securities  shall  fall  due  and  be  paid  the 
proceeds  shall  without  delay  be  paid  to  the  first  party,  and  the 
party  of  the  first  part  will  repay  to  the  party  of  the  second  part 
any  premium  paid  by  the  second  party  on  said  security  on  the  date 
of  said  agreement  and  that  the  party  of  the  first  part  may  substi- 
tute in  such  case  other  securities  in  place  of  those  so  paid. 

It  is  my  opinion  that  this  agreement  is  not  a  sale,  nor  even  con- 
ditional sale  of  said  securities.  The  party  of  the  first  part  cannot, 
by  the  terms  of  the  agreement,  require  the  second  party  to  keep 
the  securities  but  may  demand  their  return  and  the  second  party 
may  force  the  first  party  to  accept  the  return  of  said  securities  on 
demand.  There  is  no  contingency  under  which  the  title  may  vest 
absolutely  in  the  second  party.  It  is  in  my  opinion  merely  a  loan 
of  the  securities  by  the  savings  bank  for  the  purpose  of  allowing  a 
national  bank  to  obtain  an  issuance  of  circulation  notes  from  the 
Federal  Government  by  a  deposit  of  those  securities  with  the 
Treasurer  of  the  United  States.  For  this  loan  the  savings  bank  is 
to  obtain  compensation  at  the  rate  of  one  per  centum  per  annum 
of  the  total  amount  of  the  circulation  so  granted. 

In  effect  the  situation  is  the  same  as  that  presented  to  the  At- 
torney-General upon  which  his  opinion  was  given  on  the  12th  of 
October,  1006.  In  my  opinion  the  procedure  is  illegal  and,  there- 
fore, should  not  be  continued. 

Section  135  of  the  Consolidated  Banking  Law  provides,  with 
reference  to  the  powers  of  savings  banks: 

"  *     *     '*  ;  and  in  addition  to  the  powers  conferred  by 
the  general  corporation  lawr,  every  such  corporation  shall  have 


Digit 


zed  by  G00gle 


722  Report  of  the  Attorney-General. 

power  to  receive  on  deposit  any  sum  of  money  that  may  be 

offered  for  that  purpose  by  any  person,  or  by  any  corporation 

or  society,  and  to  invest  the  same,  and  to  declare  credit  and 

pay  dividends  thereon,  and  further,  to  transact  the  business 

of  a  savings  bank  as  hereinafter  provided  and  not  otherwise; 
*     *     *  » 

In  section  14G  of  the  Consolidated  Banking  Law  the  kinds  of 
investment  in  which  the  funds  of  a  savings  bank  may  be  invested 
are  defined  at  great  length  and  exactness,  preceded  by  the  following 
sentence:  "The  trustees  of  any  savings  bank  may  invest  the 
moneys  deposited  therein  and  the  income  derived  therefrom  only 
as  follows: 

Section  148  of  said  Banking  Law  provides  "  The  trustees  of 
every  such  corporation  shall  as  soon  as  practicable  invest  the 
moneys  deposited  with  them  in  the  securities  authorized  by  this 
article;  *  *  *  "  and  further  permits  of  the  deposit  of  cer- 
tain sums  not  exceeding  ten  per  centum  of  the  whole  amount  of 
the  deposit  for  the  purpose  of  meeting  current  payments  and  ex- 
penses in  excess  of  the  receipts  and  that  portions  of  such  available 
fund  may  be  loaned  upon  pledge  of  securities  under  certain  re- 
strictions. By  section  149  of  said  law  a  savings  bank  is  permitted 
to  deposit  temporarily  in  banks  of  trust  companies  the  excess  of 
current  daily  receipts  over  payments  until  the  same  can  be  judi- 
ciously invested  in  the  securities  required  by  law.  Section  152 
of  said  law  forbids  such  corporation  to  trade  in  any  goods,  wares, 
merchandise  or  commodities  whatever,  save  such  personal  property 
as  may  be  necessary  for  its  business  and  that  it  shall  not  borrow 
money  or  pledge  or  hypothecate  any  of  its  securities,  save  with  the 
written  approval  of  the  Superintendent  of  Banks  and  in  pursu- 
ance of  a  majority  vote  of  its  board  of  trustees. 

The  transaction  embodied  in  the  agreement  referred  to  is  not  a 
pledge  or  hypothecation  of  its  securities  because  the  savings  bank 
receives  no  loan  by  reason  thereof,  but,  on  the  contrary,  the  sav- 
ings bank  does  loan  its  securities  which  thereby  pass  out  of  its 
possession,  to  become  liable  for  the  obligation  of  a  national  bank; 
with  reference  to  the  issuance  of  circulation  notes. 
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There  being  npwhere  in  the  law  governing  the  operation  of  sav- 
ings banks  a  provision,  specifically  or  impliedly  authorizing  this 
use  of  the  securities  in  which  the  law  has  directed  the  trustees  to 
invest  the  savings  of  depositors,  and  there  being  restrictions  in  the 
law  against  the  transaction  of  business  in  any  other  way  than  as 
therein  permitted,  I  conclude  that  the  transaction  contemplated  by 
agreement  of  alleged  sale,  even  though  it  has  for  one  of  its  objects 
increased  earnings  for  the  savings  bank,  is  cnauthorized  by  the 
law  and,  therefore,  illegal. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Section  146,  subdivision  6  —  Savings  Bombs  — 

Investments. 

"  Unencumbered  real  property."  Bank  may  invest  in  property 
upon  which  it  holds  first  mortgage,  and  may  accept  a  second 
mortgage  upon  such  property. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  11,  1009. 

Hon.  George  I.  Skinner,  First  Deputy  Superintendent  of 
Banks,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  9th  inst.,  in  which  you 
request  my  ruling  as  to  whether  the  expression  "  unencumbered 
real  property  "  as  used  in  section  146  of  the  Banking  Law,  sub- 
division 6,  permitting  savings  banks  to  invest  in  such  property, 
may  be  held  to  include  property  upon  which  the  only  encumbrance 
is  a  first  mortgage  owned  by  the  same  bank. 

I  have  carefully  examined  this  section  and  it  is  my  opinion  that 
the  plain  intent  of  the  statute  is  to  secure  to  the  bank  a  first  lien 
upon  the  property.  From  this  it  would  follow  that  a  bank  may 
invest  in  real  property  upon  which  it  holds  a  first  mortgage  and 
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may  accept  a  second  mortgage  upon  such  property.  The  same  re- 
sult could  be  easily  accomplished,  so  far  as  security  is  concerned, 
by  discharging  the  first  mortgage  and  taking  out  a  new  mortgage 
for  the  entire  loan.  In  other  words,  so  far  as  the  bank  investing  is 
concerned,  the  property  is  unencumbered  except  by  the  lien  of  the 
bank. 

Very  truly  yours, 

EDWARD  R.  O'M  ALLEY, 

Attorney-General. 


Banking  Law — (Cons.)'  Section   186  —  Trust   Companies* 

Loans  exceeding  one-tenth  of  capital  stock  to  firm  of  which  di- 
rector is  a  member  or  partner,  prohibited  where  transaction 
consists  of  purchase  or  discount  of  commercial  paper  en- 
dorsed with  recourse  by  said  firm.  Liability  of  director  as 
accommodation  endorser,  etc. 

(See  opinion  Feb.  8,  1904,  p.  22.0,  Report;  Mar.  7,  190G, 
pp.  498,  518,  Report;  April  23,  1907,  p.  468,  Report;  June 
19,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  11,  1909. 
Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of  a 
letter  from  your  first  deputy,  Mr.  Skinner,  dated'  May  20,  1909. 

I  am  asked  to  state  whether  or  not  section  186  of  the  Consoli- 
dated Banking  Law  prohibits  the  purchase  or  discount  by  a  trust 
company  of  so-called  commercial  paper  from  or  for  a  firm,  of 
which  a  director  of  such  trust  company  is  a  member,  in  excess  of 
one-tenth  of  the  capital  stock  of  such  banking  corporation. 

The  statute  in  question  reads  as  follows : 

"  No  loan  exceeding  ono-tenth  of  its  capital  stock  shall  be 
made  by  any  such  corporation,  directly  or  indirectly,  to  any 
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dim- tor  or  officer  thereof,  and  no  loan  to  such  director  or 
officer  shall  be  made  without  the  consent  of  a  majority  of  the 
directors.'' 

As  stated  in  Mr.  Skinner's  letter,  a  loan  to  a  firm  or  a  corpo- 
ration of  which  a  director  is  a  meml>er  is  properly  considered  a 
loan  to  the  directors  within  the  meaning  of  the  statute.  The  ques- 
tion, therefore,  is  wThether  or  not  the  discounting  of  commercial 
paper  for  the  firm,  of  which  the  director  is  a  member,  is  such  a 
loan  as  is  forbidden  to  be  in  excess  of  one-tenth  of  the  capital 
stock.  In  other  words,  does  the  word  "  loan  "  include  in  its  mean- 
ing the  word  "  discount  ?  " 

Section  27  of  the  Banking  Law,  in  specifying  the  general  re- 
strictions of  banks  and  trust  companies,  forbids  the  making  of 
loans  to  any  one  person,  firm  or  corporation  to  exceed  one-tenth 
of  the  corporation's  capital  stock,  and  surplus,  but  makes  an  ex- 
ception, among  others,  in  the  case  of  commercial  or  business  paper, 
when  the  limit  is  twenty-five  or  forty  per  cent  according  to  lo- 
cation.   . 

Inasmuch  as  the  Legislature  in  section  27  made  an  exception 
in  the  case  of  discounts  of  commercial  paper,  it  seems  clear  that 
it  considered  that  the  word  "  loans  "  included  in  its  meaning  pur- 
chases and  discounts  of  commercial  paper;  otherwise,  the  excep- 
tion of  purchase  and  discounts  was  unnecessary.  But  in  section 
180,  referring  to  transactions  with  directors,  the  Legislature  has 
made  no  such  exception.  If  the  word  "  loan  "  in  section  27  in- 
cludes in  its  meaning  discounts,  so  it  does  in  section  186  and,  in 
my  opinion,  the  Legislature  intended  such  a  meaning. 

Theoretically,  it  may  be  argued  that  in  the  purchase  or  discount 
of  commercial  paper,  the  loan,  if  such  it  is,  is  made  to  the  maker 
of  the  note,  with  the  payee  simply  guaranteeing  its  payment,  but, 
practically,  as  a  matter  of  fact,  in  a  very  large  majority  of  cases, 
.  when  business  paper  is  purchased  or  discounted,  it  is  done  so  on 
the  credit  and  for  the  benefit  of  the  payee,  who,  in  the  case  under 
consideration,  is  a  director  in  the  bank  —  a  transaction  which  by 
the  statute,  is  limited  to  one-tenth  of  the  trust  company's  capital. 

If  the  commercial  paper  is  endorsed  by  the  payee  without  re- 
course, the  discount  of  it  constitutes  a  purchase  and  the  money  is 
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advanced  to  tlie  payee  upon  the  sole  credit  of  the  maker,  and  such 
a  transaction  cannot  be  said  to  he  a  loan  to  the  firm  of  which  the 
director  is  a  member.  On  the  other  hand,  if  the  commercial 
paper  is  endorsed  by  the  payee  with  recourse,  it  amounts  to  a 
guarantee  of  the  payment  and  the  advancement  is  made  on  the 
credit  of  the  payee  and  it  becomes  a  transaction  between*  the  bank- 
ing corporation  and  the  firm  of  which  the  director  is  a  member, 
and  is  such  a  transaction  as  the  statute  intends  to  limit  to  one- 
tenth  of  the  trust  company's  capital. 

In  my  opinion  the  words  "  directly  or  indirectly  "  used  in  the 
statute  can  fairly  be  interpreted  to  extend  to  and  include  in  their 
meaning  the  discounting  of  commercial  paper  endorsed'  with  re- 
course by  the  payee. 

As  t6  whether  or  not  the  word  "  loan  "  includes  in  its  meaning 
a  discount,  the  United  States  Supreme  Court  in  National  Bank 
v.  Johnson,  104  U.  S.,  271,  277,  says,  in  referring  to  the  power 
and  authority  of  national  banks: 

"  The  discount  of  negotiable  paper  is  the  form  according 
to  which  they  (the  banks)  are  authorized  to  make  their  loans 
and  the  terms  i  loan '  and  '  discounts  y  are  synonymous." 

While  this  question  was  not  directly  in  point  in  the  above  case, 
and  the  statement  of  the  court  was  only  dictum-,  it  was  held  in 
Xiagara  County  Bank  v.  Baker,  15  Ohio  St.  68,  -that  "  to  dis- 
count paper,  as  understood  in  the  business  of  banking,  is  only  a 
mode  of  loaning  money  with  the  right  to  take  the  interest  allowed 
by  law  in  advance." 

For  the  reasons  and  upon  the  authority  stated  above,  therefore, 
I  am  of  the  opinion  that  section  186  of  the  Consolidated  Banking 
Law  forbids  loaning  more  than  one-tenth  of  the  capital  stock  of 
a  trust  company  to  a  firm  of  which  one  of  its  directors  is  a  part- 
ner when  the  transaction  consists  of  an  advancement  upon  com- 
mercial paper  endorsed  with  recourse  by  said  firm,  but,  otherwise, 
if  the  advancement  is  made  upon  the  sole  credit  of  the  maker  of 
the  commercial  paper  endorsed  by  the  payee  without  recourse. 

As  to  the  remaining  question,  without  discussing  it  at  length, 
I  will  state  that  I  am  of  the  opinion  that  Mr.  Skinner  is  correct 
in  his  statement  that  the  liability  of  a  director  as  accommodation 
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indorser,  or  as  accommodation  surety  or  guarantor  upon  a  loan,  the 
maker  of  the  note  or  other  obligation  receiving  the  entire  bene- 
fit  of  the  loan,  should  not  be  treated  as  a  loan  directly  or  indi- 
rectly to  such  a  director. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Section  15. 

Substitution  of  securities.  Mortgages  made  by  one  corporation 
and  assigned  to  another,  and  offered  in  exchange  for  New 
York  city  bonds,  not  within  requirements  of  statute. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  21,  1909. 

Hon.  O.  H.  Cheney,  Second  Deputy  Superintendent  of  Banks, 
52  Broadway,  New  York  City: 

Dear  Sir. — I  have  your  letter  of  the  19th  inst,,  in  which  you 
request  my  opinion  as  to  the  proper  interpretation  of  section  15 
of  the  Banking  Law  in  reference  to  the  substitution  of  securities. 

You  state  that  a  corporation  offers  certain  mortgages  in  ex- 
change for  New  York  city  bonds  now  held  by  your  department, 
and  that  among  these  mortgages  you  find  some  which  were  not 
made  to  this  corporation  in  the  first  place  but  to  another  corpora- 
tion and  afterwards  assigned  to  the  one  now  offering  them  in  ex- 
change. 

Section  15  provides  in  part  as  follows: 

"  When  any  such  deposit  consists  of  bonds  and  mortgages, 
the  president  or  authorized  agent  of  the  corporation  deposit- 
ing the  same  shall  annex  to  every  such  mortgage  his  affidavit 
that  the  mortgage  was  made  and  taken  in  good  faith  for 
money  loaned  by  the  corporation  which  he  represents,  to  the 
amount  therein  named,     *     *     * ." 
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It  would  seem  from  this  that  if  the  mortgage  was  not  made  and 
taken  for  money  loaned  by  the  corporation  depositing  it,  it  would 
be  impossible  for  the  president  or  other  agent  of  the  corporation  to 
comply  with  this  section.  The  statute  apparently  contemplates 
that  only  mortgages  to  the  corporation  depositing  them  and  taken 
in  exchange  for  money  loaned  by  it  may  be  accepted, 

I  am,  therefore,  compelled  to  advise  that  such  mortgages  as 
those  mentioned  in  your  letter  do  not  meet  the  requirements  of  the 
statute. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-Oeneral. 


Banking  Law  —  Subdivision  3,  section  146= — Savings  Banks. 

Surplus  deposits.  Whether  savings  banks  within  the  State  of  New 
York  may  invest  surplus  deposits  in  bonds  of  the  State  of 
Oklahoma. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  12,  1909. 

To  the  Honorable,  the  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. — The  question  submitted  by  you  under  communica- 
tion of  June  30,  1909,  is  as  to  whether  savings  banks  within  the 
State  of  New  York  are  entitled  to  invest  surplus  deposits  in  the 
bonds  of  the  State  of  Oklahoma. 

Subdivision  3  of  section  140  of  the  Banking  Law,  being  chapter 
10G  of  the  Consolidated  Laws,  provides : 

"  Subdivision  3. — In  the  stocks  and  bonds  of  any  interest 
bearing  obligations  of  any  state  of  the  United  States  which 
has  not  within  ten  years  previous  to  making  such  investment 
by  such  corporation  defaulted  in  the  payment  of  any  part  or 
either  principal  or  interest  of  any  debt  authorized  by  its  leg- 
islature of  any  such  state  to  be  contracted." 
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The  State  of  Oklahoma  has  not  been  organized  as  one  of  the 
States  of  the  Union  for  a  period  of  ten  years  prior  to  this  date. 
Oklahoma,  however,  is  one  of  the  States  of  the  Union.  Savings 
banks  are  allowed  to  invest  money  deposited  in  the  bonds  of  any 
State  that  has  not  defaulted  in  the  payment  of  either  principal  or 
interest  of  any  debt  authorized  by  its  Legislature  for  a  period  of 
ten  years. 

The  evident  intent  of  the  law-makers  was  to  protect  the  depos- 
itors of  savings  banks  against  bad  investments.  If  the  trustees  of 
any  such  bank  are  satisfied  with  the  security,  and  if  said  State  of 
Oklahoma  is  solvent  and  has  never  defaulted  since  becoming  a 
State  in  the  payment  of  any  of  its  obligations,  I  am  of  the  opinion 
that  such  trustees  may  lawfully  invest  in  the  bonds  and  securities 
of  said  State. 

Oklahoma  has  not  defaulted  during  the  period  that  she  has  been 
one  of  the  sister  States,  and  it  would  seem  to  me  a  strained  con- 
struction of  the  statute  to  hold  that  her  bonds  could  not  be  mar- 
keted to  savings  banks  within  this  State  simply  because  she  is 
younger  than  other  States.  The  statute  does  not  seek  to  limit  or 
restrain  investments  by  savings  banks,  but  only  seeks  to  protect 
depositors  as  far  as  possible.  The  validity  and  value  of  the  se- 
curity is  of  more  importance  than  the  mere  lapse  of  time. 

The  question  submitted  is  an  original  one  and  is  not  covered  by 
authority,  and  has  to  be  determined  upon  a  fair  interpretation  of 
the  statute  itself.  In  interpreting  statutes,  the  intent  of  the 
law-makers  in  enacting  them  is  an  important,  if  not  controlling 
clement. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General 
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Banking  Law  — Section  146  —  Saving  Banks  —  Investments. 

Legality  of  Port  Commission  five  per  cent,  bonds  State  of  Louisi- 
ana, as  an  investment  for  savings  banks  of  the  State  of  New 
York. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office,, 

Albany,  August  11,  1(MM). 

Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  F. : 

Dear  Sir. — I  have  your  letter  of  the  22d  ultimo  in  which  you 
request  my  opinion  as  to  the  legality  of  the  Port  Commission  five 
per  cent  bonds  of  the  state  of  Louisiana,  maturing  at  any  time  be- 
tween July  1,  1924,  and  July  1,  1959,  as  an  investment  for  sav- 
ings banks  of  the  State  of  New  York. 

Section  146  of  the  Banking  Law  provides  in  part  as  follows : 

"  The  trustees  of  any  savings  banks  may  invest  the  moneys 

deposited  therein  and  the  income  therefrom  only  as  follows: 
*    *    * 

"  3.  In  the  stocks  or  bonds  or  interest  bearing  obligations 
of  any  state  of  the  United  States,  which  has  not  within  ten 
years  previous  to  making  such  investment  by  such  corpora- 
tion defaulted  in  the  payment  of  any  part  of  either  princi- 
pal or  interest  of  any  debt  authorized  by  the  legislature  of 
any  such  state  to  be  contracted ;     *     *     *." 

Two  questions  are  presented  by  your  request:  The  first  is, 
whether  these  bonds  are  bonds  of  the  State  of  Louisiana  within  the 
meaning  of  the  foregoing  statute;  and  the  second,  whether,  if  so, 
the  state  of  Louisiana  has  not  within  ten  years  defaulted  in  the 
payment  of  any  debt  authorized  by  its  legislature  to  be  contracted. 

Upon  the  first  question,  after  careful  examination,  it  is  my 
opinion  that  these  bonds  cannot  be  regarded,  as  bonds,  of  the  state 
of  Louisiana,  within  the  meaning  of  the  law.  On  their  face  they 
are  obligations,  not  of  the  state,  but  of  the  board  o{  commissioners 
of  the  port  of  New  Orleans,  and  it  is  the  commission  alone  which 
promises  to  pay.  The  issue  is  made  under  authority  of  Act  Num- 
ber 180,  approved  July  3,  1908,  and  which  was  ratified  and  ap- 
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proved  by  amendment  to  the  constitution  of  the  state  adopted  at 
the  general  election  held  on  November  3,  1908. 

I, have  examined  Act  Number  70  of  the  year  1896,  as  amended 
by  Act  Number  36  of  the  year  1900  of  the  general  assembly  of 
Louisiana,  constituting  the  Board  of  Port  Commissioners  and  de- 
fining their  powers  and  duties.  I  have  also  carefully  examined 
said  Act  Number  180  of  the  year  1908  under  which  these  bonds 
are  issued.  Such  examination  discloses  that  the  only  security  for 
their  payment  is  a  pledge  of  the  revenues  of  the  Board  of  Com- 
missioners of  the  Port  of  New  Orleans.  It  is  true  that  the  act 
and  the  bonds  both  provide  that  the  bonds  shall  constitute  a  con- 
tract between  the  holder,  the  State  of  Louisiana,  and  the  Board  of 
Port  Commissioners,  but  it  is  also  true  that  by  the  terms  of  this 
contract  the  credit  of  the  state  is  not  pledged  to  the  payment  of 
the  bonds,  nor  are  the  bonds  made  direct  obligations  of  the  state. 
All  that  the  state  agrees  to  do  is  to  continue  the  Board  of  Port 
Commissioners  in  legal  existence  until  these  bonds  have  been  paid, 
and  it  pledges,  to  secure  such  payment,  only  the  revenues  collect- 
ible under  the  laws  as  now  existing,  by  said  Commissioners. 

It  is  urged  that  these  bonds  may  be  considered  bonds  of  the 
state  because  the  Commission  which  issues  them  is,  under  the  de- 
cisions of  the  highest  court  of  Louisiana,  not  a  corporation  but 
acts  merely  as  an  agency  of  the  state.  There  is  force  in  this 
argument  and  possibly  the  bonds  may  properly  be  regarded  as 
issued  by  authority  of  the  state  through  its  agents.  It  is  my  opin- 
ion, however,  that  to  fulfill  the  requirements  of  the  statute  above 
quoted,  bonds  must  not  only  be  issued  by  a  state  but  must  be  obli- 
gations of  the  state  and  have  back  of  them  the  state  credit. 

The  second  question  is  whether  the  state  of  Louisiana  has  de- 
faulted within  ten  years  upon  any  obligation  authorized  to  be  con- 
tracted by  its  legislature.  In  this  connection  I  call  your  atten- 
tion to  the  fact  that  White  &  Kemble  in  their  analysis  of  the  New 
York  State  law  relating  to  savings  bank  investment,  give  as  their 
opinion  that  Louisiana  bonds  are  not  proper  investments  because 
that  state  has  defaulted  within  ten  years  on  certain  if  its  obliga- 
tions. That  state  has  disclaimed  liability  upon  an  outstanding 
issue  of  some  $900,000.00  of  so-called  "baby  bonds"  authorized 
by  Act  Number  104  of  the  Laws  of  1880  and  "by  the  Constitution 
as  amended  in  1879,  claiming  that  these,  although  on  their  face 
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entitled  "  bonds  of  the  state  of  Louisiana/'  are  not  legal  obliga- 
tions of  the  state.  I  understand  the  contention  to  be  that  these 
bonds  are  invalid  because  given  in  exchange  for  state  warrants 
issued  between  1874  and  1879  in  violation  of  the  constitutional 
provision  then  in  force  which  made  void  all  appropriations  or 
claims  in  excess  of  current  revenue.  In  view  of  the  fact,  how- 
ever, that  the  issue  was  expressly  authorized  both  by  the  consti- 
tutional amendment  and  by  the  act  of  General  Assembly  above  re- 
ferred to,  I  am  of  the  opinion  that  there  would  certainly  be  grave 
doubt  in  hokling  that  these  bonds  did  not  represent  a  debt  "  au- 
thorized by  the  legislature  "  of  the  state  to  be  contracted. 

In  view  of  the  foregoing  considerations,  it  is  my  judgment 
that  the  Port  Commission  bonds  of  the  state  of  Louisiana  are  not 
legal  investments  for  savings  banks  of  this  state. 
Yours  respectfully, 

EDWARD  It.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Trust  companies. 

Commonwealth  Trust  Company  has  no  power  to  issue  bonds  to  be 
filed  in  admiralty  proceedings.  (Gouse  v.  Commonwealth 
Trust  Co.,  55  Misc.  110.) 

STATE  OF  KEW  YORK, 

Attorney-General's  Office, 

Albany,  August  26,  1909. 
Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. — I  have  the  letter  of  August  4th,  signed  by  Mr. 
Skinner,  in  which  you  ask  for  my  opinion  as  to  the  power  of  a 
trust  company  to  issue  bonds  to  be  filed  in  admiralty  proceedings, 
as  set  forth  in  a  memorandum  submitted  by  the  Commonwealth 
Trust  Company  of  Buffalo,  a  copy  of  which  is  inclosed  in  your 
letter. 

I  have  given  this  matter  attention  and  in  my  opinion  a  trust 
company  has  no  such  power. 
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The  Lund  which  it  is  desired  to  file  is  virtually  a  guarantee  to 
take  the  place  of  the  vessel  itself  as  security  for  the  payment  of 
any  judgment  recovered  in  the  action.  It  is  similar,  therefore,  to 
a  surety  bond  and  I  find  no  authority  in  the  statute  for  the  issu- 
ance of  such  an  obligation  by  trust  companies.  It  seems  to  be 
settled  that  the  right  of  guarantee  is  beyond  the  power  of  such 
companies.  (Gouse  v.  Commonwealth  Trust  Co.,  55  Misc.  110.) 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Banking  Law — (Gdns.)  Article  10  —  Loan  Associations. 

Certificate  of  incorporation  Samaritan .  Loan  Society  in  proper 
form.  Chapter  336  Laws  of  1895  with  amendments  incorpo- 
rated into  the  Consolidated  Banking  Law.  Prohibition  in 
section  6  General  Corporations  Law,  against  use  of  word 
"  loan  "  as  part  of  corporate  title,  excepts  those  corporations 
formed  under  the  Banking  Law. 

(See  opinion  June  30,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  17,  1909. 
Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  27th  ultimo  in  which  you 
inclose  certified  copy  of  the  certificate  of  incorporation  of  the 
Samaritan  Loan  Society,  filed  and  recorded  in  the  office  of  the 
Secretary  of  State  and  certified  copy  transmitted  to  you  together 
with  a  bond,  under  the  provisions  of  section  310  of  the  Banking 
Law. 

You  call  my  attention  to  the  fact  that  these  personal  loan  asso- 
ciations were  first  authorized  by  chapter  32G  Laws  of  1895;  that 
by  acts  amendatory  to  this  they  have  been  placed  in  a  general  way 
under  the  supervision  of  the  Superintendent  of  Banks,  and  that 
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at  the  last  session  of  the  Legislature  tlie  statute  with  its  amend- 
ments, was  incorporated  in  the  Consolidated  Banking  Law,  be- 
coming article  10.  Prior  to  the  incorporation  of  this  law  in  the 
Banking  Law,  it  was  held  by  the  Secretary  of  State  that  the  pro- 
hibition contained  in  section  6  of  the  General  Corporations  Law 
against  the  use  of  certain  words,  including  the  word  "  loan  "  in  the 
name  of  a  corporation,  applied  to  these  corporations. 

You  ask  my  opinion  whether,  in  view  of  the  fact  that  the  law 
has  now  been  incorporated  in  the  Banking  Law,  it  is  now  legal  for 
such  corporations  to  make  use  of  the  word  "  loan  "  as  a  part  of 
their  titles. 

Section  6  of  the  General  Corporations  Law  provides  as  follows : 

"  Xo  corporation  shall  be  hereafter  organized  under  the 
laws  of  this  state,  with  the  word  '  trust/  '  bank/  '  banking/ 
i  insurance/  l  assurance/  i  indemnity/  c  guarantee/  '  guar- 
anty/ 'title/  'savings/  'investment/  'loan/  or  'benefit'  as 
part  of  its  name,  except  a  corporation  formed  under  the 
banking  law  or  the  insurance  law." 

You  will  note  that  the  prohibition  contained  in  this  section  is 
expressly  excepted  from  corporations  formed  under  the  Banking 
Law.  It  is  my  opinion  that  since  all  personal  loan  associations 
must  now  be  incorporated  under  the  Banking  Law,  they  are  now 
excepted  from  the  prohibition  contained  in  this  section.  It  fol- 
lows that  they  may  make  use  of  any  of  the  words  contained  therein 
as  part  of  their  corporate  titles,  unless  prohibited  by  some  other 
provision  of  law. 

I  have,  examined  the  bond  submitted  to  you  with  the  certified 
copy  of  the  certificate  of  incorporation,  and  the  same  is  in  proper 
form  for  acceptance  by  you  except  that  the  reference  to  the  Bank- 
ing Law  under  which  the  corporation  is  organized,  should  be 
article  10,  and  except  that  the  usual  county  clerk's  certificate 
should  be  annexed,  certifying  to  the  signatures  of  the  commissioner 
of  deeds  and  notary  public  who  took  the  acknowledgments. 

I  return  both  documents. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Banking  Law  —  Section  148  {Cons.)  — Trust  companies. 

Provision  limiting  deposits  in  any  one  bank  or  trust  company  to 
twenty-five  per  cent,  of  paid-up  capital,  does  not  apply  to 
loans  made  to  such  trust  company. 

STATE  OF  NEW  YORK, 

Attorney-General^  Office, 

Albany,  October  19,  1909. 

Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  letter  of  the  15th  inst,  signed  by  your 
first  deputy,  in  which  you  ask  my  opinion  as  to  the  proper  inter- 
pretation of  section  148  of  the  Banking  Law.  This  section  pro- 
vides that  the  trustees  of  every  savings  bank  may  keep  from  the 
moneys  deposited  with  them,  an  available  fund  not  exceeding  ten 
per  cent,  of  the  whole  amount  of  ^uch  deposits,  and  deposit  it  in 
any  bank  in  this  State  or  with  any  trust  company  of  this  State, 
and  then  proceeds : 

"  *  *  *  but  the  sum  so  deposited  in  any  one  bank  or 
trust  company  shall  not  exceed  twenty-five  per  centum  of  the 
paid  up  capital  and  surplus  of  any  such  bank  or  company ;  or 
such  available  fund,  or  any  part  thereof,  may  be  loaned  upon 
pledge  of  the  securities  of  any  of  them  named  in  subdivisions 
one,  two,  three,  four  and  five  of  section  one  hundred  and 
forty-six,  or  upon  the  first  mortgage  bonds,  or  any  of  them, 
of  the  railroads  mentioned  and  described  in  subdivision  six  of 
said  preceding  section  but  one,  but  not  in  excess  of  ninety  per 
centum  of  the  cash  market  value  of  such  securities  so 
pledged." 

You  ask  whether  the  provision,  limiting  deposits  in  any  one 
bank  to  twenty-five  per  "centum  of  the  paid  up  capital  and  surplus 
also  applies  to  loans  made  to  such  bank  under  the  above  authoriza- 
tion. I  have  given  this  matter  careful  consideration,  and,  in  my 
opinion,  the  limitation  upon  deposits  has  no  application  to  loans 
made  under  this  section.     It  is  in  a  separate  clause  of  the  section 
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and,  by"  its  terms,  refers  only  to  deposits.  It  would,  therefore, 
not  be  held  to  apply  to  loans  unless  the  context  or  a  fair  reading 
of  the  section  as  a  whole  required  such  construction.  It  is  clear, 
in  my  opinion,  that  the  same  reason  was  not  thought  by  the  Leg- 
islature to  exist  for  limiting  loans  as  for  limiting  deposits.  The 
security  of  the  loans  is  attained  by  the  provision  for  a  pledge  of 
securities,  and  there  is  therefore  no  reason  why  the  amount  of  the 
loan  should  be  restricted  to  twenty-five  per  cent,  of  the  capital  and 
surplus  of  the  bank  to  which  it  is  made.  Deposits,  on  the  other 
hand,  are  secured  only  by  the  solvency  of  the  bank  receiving  them, 
and  therefore  the  restriction  upon  their  amount  is  a  necessary 
safeguard. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


\ 
Banking  Law  —  flection  140>,  subdivision  4 —  Savings  Banks. 
Investments  —  Bonds  — :  Municipalities. 

Bonds  issued  by  the  city  of  Cohoes  for  the  improvement  of  the 
water  supply  are,  under  the  provisions  of  chapter  471  Laws 
of  1904,  a  proper  investment  for  the  savings  bank  of  New 
York  State. 

STATE  OF  NEW  YORK, 

Attorxey-Gexeral's  Office, 

Albany,  November  17,  1909. 

ITon.  George  I.  Rkixxer,  Acting  Superintendent  of  Banks,  Al- 
bany, N.  Y.: 

Dear  Sir. —  Referring  to  my  letter  to  you  of  the  1.8th  ultimo, 
in  respect  to  the  bonds  issued  by  the  city  of  Cohoes,  under  author- 
ity of  chapter  471,  Laws  of  1904,  I  beg  to  advise  you  that  since 
writing  this  opinion  my  attention  has  been  called  to  section  7  of 
the  General  Municipal  Law,  which  provides  as  follows: 

"Payment  of  municipal  lx>nds.     Where  the  bonds  of  a 
municipal  corporation  have  been  lawfully  issued,   and  the 
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payment  of  the  principal  or  interest  thereof  shall  not  have 
been  otherwise  paid  or  provided  for,  the  same  shall  be  a 
charge  upon  such  corporation,  and  shall  be  levied  and  as- 
sessed, collected  and  paid  the  same  as  other  debts  and  charges. 
When  for  any  reason  any  portion  of  the  principal  or  interest 
due  upon  such  bonds  shall  not  have  been  paid,  the  same  shall 
be  assessed,  levied  and  collected  at  the  first  assessment  and 
collection  of  taxes  by  such  corporation  after  such  omission.'1 

It  is  my  opinion,  in  view  of  the  foregoing  section,  that  the 
bonds  issued  by  the  city  of  Cohoes,  under  chapter  471,  Laws  of 
1904  do  have  the  faith  and  credit  of  the  municipality  back  of 
them,  and  are,  therefore,  proper  investments  for  savings  banks, 
under  section  146,  subdivision  4  of  the  Banking  Law. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 


Banking  Law  —  Section  69. 

Alien  may  not  act  as  vice-president  of  bank.     Directors  of  bank 
must  be  citizens  of  the  United  States. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  1,  1909. 
Hon.  O.  H.  Cheney,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. — I  acknowledge  your  letter  of  recent  date  in  which 
you  ask  me  whether  the  vice-president  of  a  bank  may  be  an  alien. 

I  beg  to  advise  you  that  in  my  opinion  this  is  prohibited  by  the 
law.  There  is  nothing  in  the  statutes  directly  upon  the  question, 
but  it  is  provided  in  section  69  of  the  Banking  Law  that  "each 
director  must  be  a  citizen  of  the  United  States."  As  the  only 
authority  for  the  election  of  a  vice-president  is  found  under  sec- 
24 


Digiti: 


zed  by  G00gle 


738  Report  of  the  Attorney-General. 

tion  30  of  the  Stock  Corporations  Law,  which  provides  that  di- 
rector of  a  stock  corporation  may  appoint  from  their  number  a 
president,  secretary,  treasurer  and  other  officers,  it  follows  in  my 
opinion  that  the  vice-president  must  necessarily  be  a  director  and  * 
therefore  a  citizen  of  the  United  States. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Banking  Laiv  —  Section   32  —  Stock   Corporations  Law  —  Sec- 
tions 62,  63,  64. 

Reduction  capital  of  Niagara  Falls  Safe  Deposit  Company  may 
not  be  effected  without  written  consent  of  the  Superintend- - 
ent  of  Banks. 

(See  letter  December  19,  1905,  L.  B.  91,  p.  108.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  i,  1909. 
Hon.  O.  H.  Cheney,  Superintendent  of  Banks,  Albany,  N.  Y. : 

Dear  Sir. —  Referring  to  a  letter  from  the  Acting  Superintend- 
ent under  date  of  the  15th  ult.,  in  reference  to  the  proposed 
Niagara  Falls  Safe  Deposit  Company,  requesting  my  opinion  as 
to  whether,  the  incorporators  of  this  company  may  take  the  neces- 
sary proceedings  to  reduce  the  amount  of  capital  stock  from 
twenty  thousand  dollars,  as  named  in  the  certificate  of  incorpora- 
tion already  filed,  to  fifteen  thousand  dollars,  I  beg  to  advise  as 
followsi: 

It  is  provided  in  section  32.  of  the  Ranking  Law  that, 

"  No  corporation  to  which  this  chapter  is  applicable  shall 
be  incorporated  hereunder,  or  transact  any  business  in  this 
state  other  than  such  as  relates  to  its  formation,  without  the 
written  approval  of  the  superintendent  of  banks  and1  without 
his  written  certificate     *     *     *." 
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Under  a  similar  provision  your  predecessor  was  advised  by  this 
office  under  date  of  December  19,  1905,  that  a  trust  company 
could  not  take  proceedings  under  section  7  of  the  general  corpo- 
ration law  to  change  its  name  until  the  certificate  of  the  superin- 
tendent of  banks  had  been  issued.  The  reasoning  in  this  opin- 
ion was  that  by  the  provisions  of  the  Banking  Law,  the  persons 
named  in  the  organization  certificate  did  not  become  a  corpora- 
tion until  the  issuance  of  said  certificate,  and  that  section  7  of 
the  General  Corporations  Law  applied  only  to  corporations.  This 
same  reasoning  applies  wdth  equal  force  to  the  present  case.  It 
is  still  provided  that  there  shall  be  no  incorporation  until  the 
certificate  has  been  granted. 
■  The  provisions  of  sections  62,  63  and  64  of  the  Stock  Corpora- 
tions Law,  under  which  the  proceedings  to  reduce  the  capital  stock 
would  necessarily  be  taken,  likewise  apply  only  to  a  domestic  cor- 
poration, and  it  would  therefore  seem  to  follow  that  they  can 
have  no  application  to  the  proposed  corporation  until  your  cer- 
tificate has  been  granted,  and  that  until  that  time  no  proceedings 
can  be  taken. for  reducing  the  capital  stock. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Section  69  —  Election  of  Directors. 

Annual  meeting  for  election  of  directors  may  only,  be  adjourned 
to  a  day  not  later  than  the  second  Tuesday  in  January  or 
ten  days  thereafter. 

STATE  OE  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  .6,, 1909. 

To  the  Honorable,  The  Superintendent  of  Banks,  Albany,  N.  Y. : 

Dear  Sir. — Replying  to  your  verbal  request  for  an  opinion  in 
reference  to  the  power  of  a  bank  to  adjourn  the  annual  meeting 
for  the  election  of  directors,  I  beg  to  advise  as  follows: 
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Section  69  of  the  Banking  Law  provides  in  part  as  follows: 

"  Every  bank  shall  hold  an  annual  meeting  for  the  election 
of  directors  on  the  second  Tuesday  in  January  or  within 
ten  days  thereafter.  Xotice  of  such -meeting  shall  be  given 
as  required  by  the  stock  corporation  law." 

From  this  it  appears  that  the  statute  makes  it  mandatory  that 
the  bank  shall  hold  its  annual  meeting  for  the  election  of  directors 
within  ten  days  after  the  second  Tuesday  in  January. 

It  is  therefore  my  opinion  that  it  is  illegal  under  this  provision 

to  adjourn  the  annual  meeting  to  a  later  day  than  ten  days  after 

the  second  Tuesday  in  January.     An  adjournment  within  that 

time,  however,  would  not  be  prohibited  by  this  section  of  the  law. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Section  146,  subdivision  6  —  Savings  banks  — 

Investments. 

Investments  in  mortgage  bonds  of  railroad  corporations.  Rental 
for  trackage,  terminal  facilities,  offices,  etc.  Mobile  &  Ohio 
Railroad  company  not  to  be  included  in  item  of  $357,567 
as  rental  for  lease  of  St.  "Louis  &  Cairo  railroad,  in  com- 
puting rentals  paid  by  gross  earnings  under  provisions  of  sec- 
tion 146. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  20,  1909. 
Hon.  O.  II.  Cheney,  Superintendent  of  Banks,  Albany,  Nl  Y.: 

Dear  Sir.— I  have  your  letter  of  the  26th  ultimo  in  which  you 
ask  my  opinion  in  reference  to  the  proper  interpretation  to  be 
placed  upon  paragraph  E,  subdivision  6  of  section  146  of  the 
Banking  Law,  with  special  reference  to  the  Mobile  &  Ohio  Rail- 
road Company.     You  state  that  it  appears  from  statements  made 
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to  your  department  that  during  the  year  ending  June  30,  1909, 
the  company  paid  the  sum  of  $420,127  as  rental  for  adjoining 
tracks,  yards  and  terminals.  You  ask  whether  this  item  should 
be  added  to  the  amount  of  $357,5G7  paid  as  rent  accrued  for  the 
lease  of  the  St,  Louis  &  Cairo  Eailroad. 

The  section  in  question  provides  in  part  as  follows : 

"  The  trustees  of  any  savings  banks  may  invest  the  moneys 
deposited  therein  and  the  income  derived  therefrom  only  as 
follows : 

"6..*  *•  *.  Also  in  the  following  securities :  .  .- 
"(e)  The  mprtgage  bonds  of  any  railroad  corporation  in- 
corporated under  the  laws  of  any  of  the  United  States,  which 
actually  owns  in  fee  not  less  than  five  hundred  miles  of 
standard  gauge  railway  exclusive  of  sidings,  within  the 
United  States,  provided  that  at  no  time  within  five  years  next 
preceding  the  date  of  any  such  investment  such  railroad  cor- 
poration shall  have  failed  regularly  and  punctually  to  pay 
the  matured  principal  and  interest  of  all  its  mortgage  indebt- 
edness and  in  addition  thereto  regularly  and  punctually  to 
have  paid  in  dividends  to  its  stockholders  during  each  of  said 
five  years  an  amount  at  least  equal  to  four  per  centum  upon 
all  its  outstanding  capital  stock ;  and  provided  further  that 
during  said  five  years  the  gross  earnings  in  each  year  from 
the  operations  of  said  company,  including  therein  the  gross 
earnings  of  all  railroads  leased  and  operated  or  controlled 
and  operated  by  said  company,  and  also  including  in  said 
earnings  the  amount  received  directly  or  indirectly  by  said 
company  from  the  sale  of  coal  from  mines  owned  or  controlled 
by  it,  shall  not  have  been  less  in  amount  than  five  times  the 
amount  necessary  to  pay  the  interest  payable  during  that 
year  upon  its  entire  outstanding  indebtedness  and  the  rentals 
for  said  year  of  all  leased  lines,    *    *    *." 

In  other  words,  the  question  which  you  ask  is  whether,  in  com- 
puting the  rentals  paid  by  the  gross  earnings  under  the  above  sec- 
tion, rentals  of  leased  lines  only  are  to  be  considered  or  rentals  for 
trackage,  terminal  or  other  facilities  are  to  be  also  included. 
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It  is  my  opinion,  from  examination  of  the  foregoing  statute, 
that  only  rentals  of  leased  lines  are  to  be  included,  and  that  rentals 
for  offices,  terminal  facilities,  or  any  other  properties  than  leased 
lines  need  not  be  included. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


OPINIONS  RENDERED  THE  STATE  SUPERINTEN- 
DENT OF  ELECTIONS. ' 


Metropolitan  Elections  District  —  Election  Law  —  Sections  472- 

476,  479. 

State  Superintendent  of  Elections  may  not  appoint  citizens  to  as- 
sist him  on  Election  Day.  Statute  imposes  such  duties  upon 
the  Superintendent  and  his  four  hundred  deputies. 

STATE  OF  NEW  YORK, 

Atotrney-General's  Office, 

Albany,  October  26,  1909. 

H<m.  Wixliam  Leary,  State  Superintendent  of  Elections,  47 
West  42d  St.,  New  York  City  \ 

"Dear  Sir. — I  acknowledge  receipt  of  your  letter  of  the  2 2d 
insti,  requestiong  my  advice  as  to  the  extent  of  your  authority  as 
State  Superintendent  of  Elections  for  the  Metropolitan  Elections 
District  to  designate  citizens  to  assist  you  in  the  performance  of 
the  duties  imposed  upon  you  by  law,  and  in  the  event  that  you 
have  authority  to  appoint  such  assistants,  to  advise  further  under 
what  circumstances  you  may  make  such  appointments,  and  also 
whether  you  have  authority  to  identify  such  assistants  by  giving 
them  shields,  badges,  or  other  appropriate  insignia  of  their  ap- 
pointment as  such  assistants.     In  answering  your  inquiry,  I  shall 
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assume  that  you  are  seeking  information  for  your  guidance  on 
Election  Day. 

Your  powers  and  duties  as  Superintendent  of  Elections  for  the 
Metropolitan  Elections  District,  are  as  follows:  The  Election 
Law  (§473)  authorizes  you  to  appoint  on  nomination  of  politi- 
cal parties  entitled  to  representation  in  local  election  boards,  not 
to  exceed  four  hundred  deputy  superintendents,  and  administer  or 
cause  to  be  administered  to  them  the  oath  of  office.  The  term  of 
office  of  each  deputy  expires  December  31  of  the  year  in  which 
he  is  appointed.  These  four  hundred  deputies,  when  directed  by 
you,  on  their  own  motion,  or  on  complaint  of  any  citizen,  may  in- 
vestigate all  questions  relating  to  registration  of  voters,  arrest  any 
person  without  a  warrant,  who  in  his  presence,  violates  or  attempts 
to  violate  any  provisions  of  the  Election  Law,  or  of  the  Penal  Law 
relating  to  crimes  against  the  elective  franchise,  execute  warrants 
of  arrest  and  take  into  custody  any  person  or  persons  named  in 
such  process,  inspect  and  copy  any  books,  records,  papers  or  doc- 
uments relating  to  or  affecting  the  election  or  registration  of 
voters,  and  require  every  lodging-house  keeper,  landlord,  or  pro* 
prietor  to  exhibit  his  register.  '  (§  475.) 

These  four  hundred  deputies  have,  in  addition,  certain  powers 
especially  conferred  upon  them  on  election  day.  The  law  pro- 
vides that  you  may  attend  and  that  each  deputy  superintendent 
shall  on  election  day  attend  the  election  at  the  polling  place  to 
which  you  may  assign  him.  You  must  assign  an  equal  number  of 
deputies  from  each  of  the  pdrties  entitled  to  nominate  deputy 
superintendents  at  every  polling  place  to  which  deputy  superintend- 
ents are  assigned.  You  and  the  deputies  shall  be  admitted  within 
the  polling  place  and  within  the  guard  rails  thereof.  It  is  your 
duty  and  the  duty  of  each  deputy,  during  the  election,  to  pre- 
serve order  and  arrest  any  person  violating  or  attempting  to  vio- 
late this  chapter  or  any  provision  of  the  Penal  Law  relating  to 
the  elective  franchise.     (§  479.) 

The  Election  Law  further  authorizes  you  toi  appoint,  without 
nomination,  and  at  pleasure  remove,  not  more  than  one  hundred 
and  fifty  additional  deputies.  These  additional  deputies  are 
posessed  of  the  same  powers  and  are  charged  with  the  same  duties 
as  the  four  hundred  deputies,  with  this  significant  exception  — 
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that  they  shall  not,  as  such,  be  entitled  to  attend  the  polling  places 
on  election  day.     (§  474.) 

You,  and  the  deputies  appointed  by  you,  possess  and  are  au- 
thorized to  exercise  all  the  powers  vested  in  the  sheriff,  as  a  con- 
servator  of  the  peace,  either  by  statute  or  common  law.     (§  472.) 

The  sheriff  is  ex-officio  conservator  of  the  peace  within  his 
county,  and  it  is  his  duty  as  such  conservator  of  the  peace  to  pre- 
vent every  breach  of  the  peace  and  suppress  every  unlawful  as- 
sembly, affray  or  riot  which  may  happen  in  his  presence. 

Under  the  Common  Law  it  was  the  duty  of  the  sheriff  to  defend 
his  country  against  any  of  the  King's  enemiesi  when  they  came  into 
the  land,  and  for  that  purpo&e  as  well  as  for  keeping  the  peace 
and  pursuing  felons,  he  could  command  all  the  people  of  his 
county  to  attend  him,  which  was  called  the  posse  commitatus  or 
power  of  the  county,  and  when  thus  summoned  by  the  sheriff, 
every  person  above  fifteen  years  of  age  under  the  degree  of  peer 
was  bound  to  attend  upon  warning  on  pain  of  fine  or  imprison- 
ment. This  power  to  call  the  posse  commitatus  is  still  vested  in 
the  sheriff.  It  will  be  noted,  however,  that  you  are  not  vested 
with  all  the  powers  of  the  sheriff,  but  only  with  the  power  of  the 
sheriff  as  a  conservator  of  the  peace. 

Sections  473  and  474  of  the  Election  Law  are  the  only  provi- 
sions of  law  authorizing .  and  empowering  you  to  make  appoint- 
ment of  deputies.  On  election  day  the  only  appointee  of  yours 
authorized  by  law  to  attend  at  the  polling  places  are  the  four 
hundred  deputies  appointed  on  nomination  of  the  two  political 
parties,  and  who  must  be  assigned  in  equal  number  from  each  of 
the  parties  entitled  to  nominate,  at  every  polling  place  where  such 
deputies  are  assigned. 

On  election  day,  you,  or  your  four  hundred  deputies  may  call 
on  any  person  to  assist  in  the  performance  of  your  duties,  and 
may  also  call  on  any  public  officer  to  render  assistance.  If  any 
such  person  or  public  officer  fail,  on  demand,  to  render  such  aid 
or  assistance  as  you  or  your  deputies  may  demand,  he  is  guilty  of 
a  felony.  (§  476.)  This  provision  of  law  is  manifestly  for  the 
purpose  of  providing  in  an  emergency  assistance  for  those  persons 
duly  qualified  and  duly  authorized  to  perform  the  duties  imposed 
by  the  Election  Law.     Any  person  called  upon  to  render  asistance 
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must  assist,  under  pain  of  felony  for  refusal  or  failure  to  assist 
This  assistance  is  merely  temporary  and  the  person  called  upon 
cannot  take  the  initiative  himself  but  must  act  in  conjunction 
with  and  under  the  personal  direction  of  yourself  or  a  -deputy. 

In  my  opinion,  there  is  no  authority  in  law,  either  statutory  or 
common,  for  the  designation  or  appointment  of  citizens  by  you  to 
perform  duties  specifically  imposed  by  statute  upon  yourself  and 
your  four  hundred  deputies.  Should  an  emergency  arise,  you  or 
your  deputies  may  call  upon  any  person  to  assist  you,  but  such 
person  cannot  be  appointed  in  advance  of  trouble  and  has  no  au- 
thority to  act  independently  of  you  or  your  deputies  during  their 
absence  from  the  polls. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


OPINIONS    RENDERED    THE    STATE    SUPERINTEN- 
DENT OF  INSURANCE. 


Insurance  Law  — Section   124  —  Fire   companies. 

Extension  of  corporate  existence.     Section  32  of  General  Cor- 
porations Law  not  in  conflict  with  Insurance  statute. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  1,  1909. 

Hon.  Henry  D.  Appleton,  Deputy  and  Acting  Superintendent  of 
Insurance,  Albany,  N.  Y.: 

Dear  Sir. — Replying  to  your  letter  of  the  28th  ult.,  in  which 
you  request  my  opinion  in  reference  to  the  extension  of  the  cor- 
porate existence  of  a  fire  insurance  company  and  ask  whether  it  is 
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to  be  controlled  by  the  provisions  of  section  124  of  the  Insurance 
Law  or  of  section  32  of  the  General  Corporations  Law,  I  beg  to  ad- 
vise as  follows : 

An  examination  of  these  two  sections  discloses  that  they  contain 
separate  provisions  for  the  extension  of  corporate  existence  of  in- 
surance companies.  Section  124  applies  only  to  fire  insurance 
corporations  while  section  32  of  the  General  Corporation  Law  ap- 
plies by  its  terms  to  all  domestic  corporations.  It  is  clear  that 
insurance  corporations  are  included  within  this  latter  section  since 
it  is  specifically  provided  that  in  the  case  of  an  insurance  corpo- 
ration the  certificate  therein  provided  for  shall  have  end-orsed  upon 
it  the  written  approval  of  the  Superintendent  of  Insurance. 

Section  33  of  the  General  Corporation  Law  provides  as  follows : 

"  If  in  any  such  law  (corporate  law)  there  is  or  shall  be  a 
.  .  provision  relating  to  the  matter  embraced  in  this  chapter,  or 
in  the  stock  corporation  law,  but  not  in  conflict  with  it  such 
provision  in  such  other  law  shall  be  deemed  to  be  in  addition 
to  the  provision  in  this  chapter  or  in  the  stock  corporation 
.  law  relating  to  the  same  subject  matter,  and  both  provisions 
shall  in  such  case  be  applicable." 

In  view  of  the  fact  that  each  of  these  methods  of  extending  cor- 
porate existence  is  complete  in  itself,  it  is  my  opinion  that  they 
are  not  in  conflict,  that  therefore  both  apply  and  that  as  a  result 
of  this  a  fire  insurance  corporation  desiring  to  extend  its  corporate 
existence  may  pursue  either  method  at  its  option. 
Very  truly  yours, 

EDWARD  R  O'MALLEY, 

Attorney-General. 
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Insurance  Law  —  Section  36. 

v  /New  York  Physicians'  Mutual  Aid  Association  not  a-  fratertial 
rbeaeficiary  society  under  .the  statute.  :•  Treasurer  or' other 
,  officer  prohibited  from  having  pecuniary  interest  in  any  loan 
from  such  corporation. 

(See  opinion  December  5,  1907,  p.  534  Eep.) 

STATE  OF  NEW  YORK, 

Attorney-GekeraJ/;8  Qebice, 

Albany,  February  6,  1909. 

:  Hon,  Henry. D,  Appleton,  Deputy  and  Acting  ^u^erin^ndenf  of 
Insurance,, Albany*  N.  Y.: 

>  Dear  Sir. — Answering  your  letter  of  the  3d  inst,  forwarding 
report  of  examination  of  New  York  Physician^  Mutual- Aid  Asso* 
ciation,  and  requesting  my  opinion  as  to  whether  a  loan  mad©  to' 
the  treasurer  of  said  association  on  a  bond  and  mortgage  secured 
by  property  owned  by  him,  is  illegal,  I  beg  to  advise  as  follows: 

The  question  presented  is  whether  this  particular  association  is 
governed  by  section  36  of  the  Insurance  Law,  That  section  pro- 
hibits a  .director  or  officer  of  an  insurance  ^corporation,  doing  busi- 
ness in  this  State,  from  being,  pecuniarily,  interested,  .either  as 
principal,  co-principal,  agent  or  beneficiary,  in  any  loan  from  such 
corporation. 

:  Inclosed  in  your  letter  is  a  communication  from,  the  counsel  for 
the  society,  in  which  he  contends  that  the  society  i&.not  subject  to 
article  36  because  it  is  a  fraternal  benefit  association,  as  mentioned 
in  article  7  of  the  Insurance  Law,  and,  therefore,  under  section 
233  exempt  from  the  provisions  of  the  other  insurance  laws1  of  the 
State. 

I  have  carefully  considered  the  argument  of  the  learned  counsel 
and  am  unable  to  agree  with  his  conclusions.  It  appears  that  the 
association  was  reincorporated  on  June  18,  1888.  It  also  appears 
that  article  7,  under  which  counsel  claims  it  is  entitled  to  exemp- 
tion, was  not  enacted  until  chapter  520,  Laws  of  1889,  whereas, 
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article  6,  under  which  the  department  has  claimed  the  company 
was  incorporated,  was  enacted  by  chapter  1T5,  Laws  of  1883,  as 
amended  by  chapter  285,  Laws  of  1887.  It  is,  therefore,  clear 
that  at  the  time  the  society  was  reincorporated,  in  1888,  it  could 
not  have  come  under  the  provisions  of  article  7  but  could  have 
come  under  the  provisions  of  article  6. 

Furthermore,  article  7  prescribes  that  the  officers  of  a  fraternal 
beneficiary  association  shall  be  governed  by  officers  "  who  shall  be 
elected,  after  the  first  year,  by  representatives  chosen  by  subordi- 
nate lodges,  councils  or  bodies  which  shall  be  members  of  such 
society,  order  or  association."  It  appears  from  the  correspondence 
submitted  with  your  letter,  that  the  officers  of  this  association  are 
not  elected  by  subordinate  lodges,  and  it  necessarily  follows  that 
the  association  does  not  come  within  the  definition  of  a  fraternal 
beneficiary  society  laid  down  by  the  statute.  On  the  contrary,  the 
definition  of  corporations  subject  to  article  6  which  is  contained  in 
section  201,  in  my  opinion,  squarely  defines  such  an  association  as 
this. 

Finally,  section  233,  upon  which  the  counsel  for  the  association 
relies  as  furnishing  exemption  to  the  association  from  other  insur- 
ance laws  in  my  opinion  does  not  go  to  the  extent  claimed  by  him 
in  his  letter.     In  full  the  statute  reads : 

"All  beneficiary  -societies .  *  *  *  the  members  of  which 
are  proposed,  elected  and  initiated  by  subordinate  lodges  or 
councils  or  other  bodies,  by  whatever  other  name  known, 
*  *  *  are  declared  to  be  mutual  benefit  fraternities  and 
exempt  from  the  provisions  of  the  other  insurance  laws  of 
the  State." 

In  view  of  the  fact  that  the  members  of  the  association  are  not 
proposed  and  elected  in  this  manner,  it  is  clear  that  this  conclusion 
has  no  application.  It  necessarily  follows  from  this  that  section 
36  applies  to  this  association  and  that  the  loan  in  question  is 
illegal. 

Yours  very  truly, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 
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Insurance  Law —  Section  235  —  Fraternal  Beneficiary  Societies. 

Independent  Order  Sons  of  Benjamin.  Proposed  issue  of  new 
contract  for  $500  certificate  instead  of  $1,000  certificate  not 
lawful. 

(See  opinion  December  12,  1904,  p.  42-8,  Report.) 

(See  letter  March  12,  1910  L.  B.  119,  p.  946.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Februray  6,  1909. 

Hon.  Henry  D.  Appleton,  Deputy  and  Acting  Superintendent 
•of  Insurance,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  2d  inst.,  in  refer- 
ence to  the  Independent  Order  Sons  of  Benjamin,  I  beg  to  ad- 
vise as  follows: 

It  appears  from  the  articles  of  reincorporation  of  the  society, 
which  you  handed  me,  that  the  powers  therein  defined  are  ex- 
pressed in  the  following  language : 

"Upon  the  death  of  a  male  member,  the  said  United 
States  Grand  Lodge  of  the  Independent  Order,  Sons  of  Ben- 
jamin, pays  the  sum  of  one  thousand  ($1,000)  dollars  to  the 
widow  or  orphans  of  such  member  at  the  time  of  his  decease, 
in  accordance  with  its  constitution." 

It  now  appears  that  the  society  is  desirous  of  issuing  a  new 
certificate  contract  to  provide  for  the  payment  of  a  sum  not  ex- 
ceeding $500,  at  the  death  of  any  male  member.  This  is  to  h\ 
done  without  any  amendment  of  these  articles. 

In  my  opinion,  after  carefully  considering  the  memorandum 
submitted  by  the  counsel  for  the  society,  this  cannot  be  done.  The 
statute  provides,  (section  235)  that  any  such  fraternal  benefi- 
ciary society  may  agree  to  make  payments  to  the  beneficiary  on 
the  death  of  any  member,  with  this  sole  limitation: 

"  It  shall  not  issue  any  certificate  or  make  any  promise 
or  agreement,  express  or  implied,  for  the  payment  of  any 
greater  sum  of  money  than  one  assessment  upon  all  its 
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members  will  realize  at  the  time  of  issuing  such  certificate  or 
making  of  such  promise  or  agreement." 

It  is  argued  by  the  learned  counsel  for  the  society  that  this 
provision  maked  the  stipulation  in  the  articles  of  reincorpor- 
ation, that  the  sum  of  one  thousand  ($1,000)  dollars  shall  be 
paid,  superfluous,  and  that  it  may,  therefore,  be  disregarded  or 
treated  as  a  mere  maximum  amount. 

In  my  opinion,-  this  construction  is  not  permissible.  The 
powers  of  the  society  are  expressly  delegated  to  it  by  the  articles 
and  the  only  power  there  conferred  is  to  make  a  payment  of  one 
thousand  ($1,000)  dollars.  It  is  true  that  this  right  is  limited 
by  the' 'statute,  and  therefore,  if  at  the  time  of  proposing  to  issue 
any  such  certificate,  one  assessment  upon  all  of  "the  members  would' 
not  realize  one  thousand  dollars,  no  such  certificate  could .  be 
legally  issued.  This,  however,  does  not  mean  that  a  certificate 
for  a  less  amount  could  (be  substituted,  for  the  only  power  possessed 
by  the  society  is  to  issue  a  one  thousand  dollar  certificate,  and 
if  that  power  cannot  be  exercised,  no  certificate  at  all  may  be 
issued. 

Very  truly  yours, 

EDWARI>  R.  O'MALLEY, 

Attorney-General. 


Insurance  Law  —  Policy  Contracts. 

Liberty  Life  Insurance  Company  may  not  reinsure  the  policies 
of  the  Mutual  Savings  Life  Insurance  Society,  its  power 
being  limited  under  subdivision  1,  section  70. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February-.  2S,  1909.' 

Hon.   William   H.   Hotchkiss,   Superintendent   of  Insurance, 
Albany,  N.  Y.: 
Dear  Sir. —  Replying  to  letter  received  from  Mr.  Henry  D. 
Apple-ton,  Deputy  and  Acting  Superintendent  of  Insurance,  un- 
der date  of  11th  inst.,  asking  my  opinion  as  to  the  right  of  the 
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Liberty  Life  Insurance  Company  to  reinsure  the  policies  of  the 
Mutual  Savings  Life  Insurance  Society  and  issue  new  policies 
to  the  policyholders  of  the  latter  company,  I  beg  to  advise  as 
follows : 

It  appears  that  the  Mutual  Savings  Life  Insurance  "Society 
was  originally  organized  as  the  Fellowship  Solidarity,  a  frater- 
nal beneficiary  order,  on  May  29/1902.  Its  name  has  since  been 
changed  to  Mutual  Savings  Life  Insurance  Society.  In  the  letter 
from  Mr.  Appleton,  it  is  stated  that  on  December  17,  1908,  the 
Mutual  Savings  Life  Insurance  Society,  as  such,  was  reinsured  in 
the  Liberty  Life. 

It  appears  from  the  same  letter  that  the  Liberty  Life  Insurance 
Company  is  a  stock  company  on  the  legal  reserve  basis,  organized 
under  article  II  of  the  Insurance  Law.  Article  III  of  its  charter 
contains  the  following: 

"  The  business  of  this  company  shall  be  to  make  insurance 
upon  the  lives  and  health  of  individuals,  and  other  insurance 
appertaining  thereto  or  connected  therewith;  to  grant,  pur* 
chase  or  dispose  of  annuities  under  and  in  accordance  with 
the  provisions  of  subdivision  1  of  section  70  of  article  II, 
chapter  38  of  the  General  Laws,  and  to  enjoy  and  possess  all 
the  powers,  privileges  and  franchises  granted  to  and  subject 
to  all  the '  regulations,  restrictions  and  obligations  imposed 
upon  corporations  organized  and  existing  under  article  II, 
chapter  690  of  the  Laws  of  1892,  commonly  known  as  the 
Insurance  Law,  and  all  acts  amendatory  thereof  or  supple- 
mentary thereto." 

It  appears  that  the  Mutual  Savings  Life  Insurance  Society  has 
issued  contracts  assuming  liability  under  policies  which  cover  life 
insurance,  accident  insurance,  health  insurance  and  old  age  insur- 
ance, all  combined  in  one  policy,  a  form  which  has  not  been  sub- 
mitted to  or  approved  by  the  Superintendent  of  Insurance  as  pro- 
vided in  section  101  of  the  Insurance  Law. 

In  my  opinion,  the  Liberty  Life  Insurance  Company,  has  not 
the  right  to  reinsure  such  policies  or  to  issue  such  contracts.  Its 
powers  are  limited  to  those  conferred  by  subdivision  1  of  section 
70,  which  do  not  include  the  right  to  reinsure  against  accident. 
By  section  70  it  is  specifically  provided  that  the  subdivisions  con- 
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taining  the  purpose  or  purposes  for  which  a  company  is  incorpo- 
rated, must  be  specified  in  its  certificate  of  incorporation.  By 
specifically  including  insurance  against  accident  in  a  separate  sub- 
division the  Legislature  has  clearly  indicated  its  -  intention  to 
regard  such  insurance  as  distinct  from  that  specified  in  other 
subdivisions,  and  therefore  as  distinct  from  insurance  upon 
health.  Therefore,  by  specifying  only  subdivision  1,  the  certifi- 
cate of  this  company  necessarily  excludes  insurance  against  acci- 
dent and  limits  its  powers  to  those  contained  in  such  subdivision. 

It  is  further  my  opinion  that  the  right  conferred  upon  insur- 
ance corporations  doing  business  in  this  State,  to  reinsure  the 
.  whole  or  any  part  of  any  policy  obligation  in  any  other  insurance 
corporation,  which  right  is  granted  by  section  22  of  the  Insurance 
Law,  does  not  confer  upon  such  other  insurance  corporations  the 
power  to  issue  any  reinsurance  policies  for  purposes  for  which 
they  could  not  issue  original  policies. 

Finally,  the  issuance  of  any  policy  not  in  standard  form,  pre- 
scribed by  section  101  and  not  approved  by  the  Superintendent 
of  Insurance,  is  also  in  contravention  to  the  provisions  of  the 
Insurance  Law. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  Homey-General. 

i 
Insurance  Law  —  Foreign  Corporations. 

Whether  contracts  for  insurance  on  steamers  not  "  located- " 
within  New  York  State,  in  foreign  corporations  unauthor- 
ized to  do  business  in  New  York  State,  may  be  made  under 
the  provisions  of  section  13'7. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  24,  1909. 

Hon.  William  H.  Hotchkiss,  Superintendent  of  Inurance, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  letter  from  Hon.  Henry  D.  Appleton, 
Deputy  and  Acting  Superintendent  of  Insurance,  under  date  of 
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February  4,  1909,  in  which  he  inclosed  correspondence  with  Hall 
&  Henshaw  of  New  York  city  and  requested  my. opinion  as  to 
whether  they  had  the  right  to  procure  policies  of  fire  insurance 
in  fire  insurance  companies  not  authorized  to  do  Jbusiness  in  the 
iState  of  New  York,  on  various  steamers  owned  by  foreign  corpo- 
rations, I  beg  to  advise  as  follows : 

It  appears  from  the  correspondence  submitted  that  the.  New 
York,  New  Haven  and  Hartford  Eailroad  Company  and  the  New 
England  Navigation  Company,  both  foreign  corporations,  are  the 
joint  owners  of  certain  steamers  which  ply  between  the  city  of 
New  York  and  various  cities  in  the  States  of  Connecticut,  Khode 
Island  and  Massachusetts.  These  steamers,  whenever  they  are 
laid  up  and  not  in  use,  are  located  in  the  States  of  Connecticut, 
Rhode  Island  and  Massachusetts.  It  further  appears  that  the 
Iron  Steamboat  Company  of  New  Jersey  and  the  New  Jersey 
Navigation  Company,  both  New  Jersey  corporations,  also  own 
boatsi  which  ply  between  Edgewater,  N.  J.,  on  ocean  excursion 
trips,  which,  when  they  are  not  in  use  at  night  and  other  times, 
are  laid  up  at  Edgewater,  N.  J. 

The  question  is  whether  Hall  &  Henshaw,  insurance  agents  in 
New  York  State,  may  properly  secure  insurance  upon  these  ves- 
sels, in  foreign  insurance  companies,  not  authorized  to  do  business 
in  this  State,  without  complying  with  section  137  of  the  Insur- 
ance Law. 

By  section  9  of  the  Insurance  Law,  no  foreign  corporation  is 
allowed  to  transact  business  within  this  State  without  having  first 
secured  a  certificate  of  authorization  from  the  Superintendent  of 
Insurance.  Section  137  makes  an  exception  to  this  broad  exclu- 
sion in  certain  specified  cases.  It  provides  that  the  Superintend- 
ent of  Insurance  may,  under  certain  conditions,  issue  a  license  to 
citizens  of  this  State  permitting  them  to  act  as  agent  to  secure 
policies  of  fire  insurance  from  corporations  not  authorized  to  do 
business  in  this  State.  It  is  further  provided  that  before  any 
such  insurance  shall  be  procured,  an  affidavit  must  be  secured 
setting  forth  that  the  party  desiring  insurance  is  unable  to  procure 
the  amount  required  to  protect  the  property  owned  or  controlled 
by  him,  from  duly  authorized  insurance  corporations.  (Such  affi- 
davit is  required  to  be  made  in  duplicate  "  one  of  which  shall  be 
filed  in  the  Insurance  Department  and  the  other  in  the  clerk's 
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office  of  the  county  in  which  the  property  proposed  to  be  insured 
is  located." 

It  is  also  provided,  "AH  fire  insurance  policies  issued  to  resi- 
dents of  this  State  on  property,  located  herein  by  companies  that 
have  not  complied  with  the  requirements  of  the  General  Insurance 
Laws  of  the  State,  shall  be  void,  except  such  as  shall  have  been 
procured  as  herein  set  forth." 

From  an  examination  of  the  foregoing  extracts,  it  is  clear  that 
section  137  can  have  no  application  except  to  insurance  of  prop- 
erty which  is  located  within  this  State.  One  of  the  prerequisites 
to  the  procuring  of  insurance  under  its  terms  is.  the  filing  of  the 
affidavit  in  the  county  clerk's  office  of  the  county  in  which  the 
property  proposed  to  be  insured  is  located,  and  it  necessarily  * 
follows  that  unless  the  property  is  located  within  this  State,  such 
prerequisite  is  incapable  of  fulfillment. 

It  is,  therefore,  my  opinion  that  insurance  on  the  steamers 
specified  cannot  be  written  under  the  provisions  of  this  section 
unless  at  the  time  of  such  writing  the  steamers  are  actually  located 
within  the  limits  of  the  State. 

It  is  also  my  opinion,  from  examination  of  the  other  sections 
referred  to  above,  that  if  these  steamers  are  located  outside  the 
State  of  New  York,  no  contract  for  their  insurance  in  an  unau- 
thorized foreign  company  can  be  made  within  this  State.  It  is 
true  that  such  contracts  would  not  come  within  the  prohibition 
of  the  last  sentence  in  section  137  quoted  above,  since  they  would 
not  be  issued  to  residents  of  this  State  on  property  located  herein, 
but  they  would  come  within  the  general  prohibition  placed  on  the 
transaction  of  business  within  the  State  by  unauthorized  foreign 
insurance  companies  and  would  therefore  be  illegal.  Even  this 
general  prohibition  would  not  apply,  however,  if  the  contract  of 
insurance  were  made  outside  the  limits  of  this  State,  since  in  such 
event,  Hall  &  Henshaw  would  be  acting  as  the  agent  of  the  in- 
sured, and  the  foreign  insurance  company  would  not  be  transact- 
ing any  business  within  this  State. 

In  conclusion,  therefore,  it  is  my  opinion  (1)  that  section  137 
cannot  properly  apply  to  the  companies  referred  to  because  the 
steamers  owned  by*these  companies  cannot  properly  be  said  to  be 
"located"  within  the  State  of  New  York;  and  (2)  that  if  the 
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contracts  for  their  insurance  are  made  outside  the  State  of  New 
York  they  will  not  be  within  the  jurisdiction  of  this  State  or  in 
violation  of  any  of  its  statutes.  There  is,  however,  no  way,  in 
my  opinion^  by  which  such  contracts  may  be  legally  made  within 
this  State, 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Insurance  Law,  Secti-on  238  —  Fraternal  Beneficiary  Societies. 

Supreme  Lodge  Knights  of  Pythias.  Xoticcs  of  assessment, 
whether- members  may  waive  requirement  of  by  contract  with 
the  association.' 

(See  opinion,  February  13,  1908.) 

STATE  OF  KEW  YORK, 

Attorney-General's  Office, 

Albany,  March  19,  1909. 

Hon.    William   H.    Hotchkiss,    Superintendent   of   Insurance, 
Albany,  N.  Y.; 

Dear  Sir. —  Replying  to  your  letter  of  the  10th  inst,  in  which 
you  call  my  attention  to  a  letter  under  date  of  March  5,  1908,  ad- 
dressed by  your  department  to  my  predecessor  relative  to  a  com- 
munication from  the  Supreme  Lodge,  Knights  of  Pythias,  I  beg 
to  advise  as  follows : 

It  appears  that  an  opinion  was  delivered  by  my  predecessor  un- 
der date  of  February  13,  1908,  in  which  he  held  that  notice  of 
assessments,  as  required  by  the  constitution  and  by-laws,  must  be 
given  but  that' such  notice  need  not  be  necessarily  served  by  mail. 
He  also  held  that  a  statement  in  the  by-laws  that  an  assessment  is 
due  each  month,  without  further  notice,  was  not  a  compliance  with 
the  requirements  of  section  238  and,  in  his  opinion,  not  sufficient 
notice. 
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It  now  appears  that  the  Knights  of  Pythias  request  a  further 
opinion  in  view  of  the  fact  that  in  their  contract  with  their  mem- 
bers it  is  provided :  "  Said  monthly  payments  will  be  due  and 
payable  to  the  Secretary  of  the  section  to  which  the  member  be- 
longs, without  notice  in  advance,  on  the  first  day  of  each  and 
every  month."  The  question  now  is  raised  whether  this  contract 
is  valid  —  in  other  words,  whether  a  member  has  the  right  to 
waive  requirement  of  notice  of  asssessment  by  contract  with  the 
association. 

I  have  given  the  matter  careful  attention*  and  in  view  of  the 
fact  that  there  is  no  express/provision  requiring  such  notice,  it 
is  my  opinion  that  such  a  waiver  contained  in  the  contract  of  in- 
surance or  certificate  issued  by  the  asssociation  and  accepted  by 
the  beneficiary  is  valid  and  that,  to  the  extent  of  such  waiver, 
no  notice  need  be  given  of  assessments. 
Very  truly  yours, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 


Insurance  Law —  Section  70,  Subdivision  1 — Policy  Contracts. 

Liberty  Life  Insurance  Company  may  issue  policies  or  reinsure 
outstanding  policies  of  other  companies  which  indemnify  in- 
sured against  disability,  or  other  than  accident  insurance. 

(Supplemental  to  opinion  February  23,  1909.) 

STATE  OF  NEW  YORK 

Attobney-Genebal's  Office, 

Albany  9,  1909. 

Hon.  Wllliam  H.  Hotchkiss,  Superintendent  of  Insurance, 
Albany,  N.  Y.: 

Dear  Sir. —  Eef erring  to  the  opinion  which  I  rendered  you 
under  date  of  February  23,  1909,  with  reference  to  the  right  of  the 
Liberty  Life  Insurance  Company  to  reinsure  policies  issued  by 
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the  Mutual  Savings  Life  Insurance  Society,  I  have  received 
further  information,  in  the  light  of  which  information  I  submit 
the  following  opinion  supplementary  to  the  one  already  given: 

In  my  orginal  opinion  I  stated,  in  answer  to  your  request,  that 
in  my  judgment  the  Liberty  Life  Insurance  Company,  being  in- 
corporated under  section  70,  subdivision  1,  of  the  Insurance  Law, 
did  not  have  the  power  to  issue  policies  of  accident  insurance, 
either  as  orginal  insurance  or  in  reinsuring  such  policies  issued 
by  the  Mutual  Savings  Life  Insurance  Society. 

I  have  now  received  copies  of  the  policies  issued  by  the  Mutual 
Savings  Life  Insurance  Society  which  were  reinsured  by  the 
Liberty  Life  Insurance  Company  and  they  are  not  in  form  acci- 
dent insurance  policies  but  merely  policies  insuring  against  physi- 
cal disablement  or  disability,  without  specifying  the  cause  of  the 
same. 

Subdivision  1  of  section  70,  under  which  the  Liberty  Life 
Insurance  Company  is  incorporated,  provides  that  corporations 
formed  under  its  provisions  may  write  the  following  kinds  of 
insurance : 

"  1.  Upon  the  lives  or  the  health  of  persons  and  every  insur- 
ance appertaining  thereto,  and  to  grant,  purchase  or  dispose  of 
annuities." 

Subdivision  2  of  the  same  section  authorizes  insurance: 

"  2.  Against  injury,  disablement  or  death  resulting  from  trav- 
elling or  general  accident,  and  against  disablement  resulting  from 
sickness,  and  every  insurance  appertaining  thereto." 

The  line  of  demarkation  between  these  two  subdivisions  is  not 
clear.  Under  subdivision  1  a  policy  may  be  issued  insuring 
against  death  from  any  cause  and  the  powers  exercised  by  the  cor- 
poration formed  under  this  subdivision  are  not  limited  to  insur- 
ance "  upon  the  lives  "  of  persons  where  death  is  caused  otherwise 
than  by  accident-  Under  subdivision  2,  however,  insurance  may 
be  issued  only  against  "  death  resulting  from  travelling  or  general 
accident" 

It  is  clear,  therefore,  that  so  far  as  life  insurance  is  concerned, 
subdivision  1  is  broader  than  and  inclusive  of  the  powers  con- 
ferred under  subdivision  2. 
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It  would  seem  on  an  analysis  of  these  two  subdivisions  that  the 
same  is  true  of  health  insurance.  Subdivision  1,  in  terms,  per- 
mits insurance  "  upon  the  lives  or  the  health  of  persons  "  without 
specifying  or  limiting  the  causes  in  either  kind  of  insurance. 
Subdivision  2,  on  the  other  hand,  is  specifically  limited  to  injury, 
disablement  or  death  resulting  from  travelling  or  general  accident 
and  disablement  resulting  from  sickness. 

It  is  perfectly  clear  that  in  so  far  as  insurance  against  disable- 
ment resulting  from  sickness  is  permitted,  under  subdivision  2, 
this  power  is  a  duplication  of  that  included  in  subdivision  1,  for 
it  is  clearly  insurance  upon  the  health  of  persons.  I  cannot  see 
why  the  same  thing  is  not  true  of  injuries  and  disablements  result- 
ing from  accident  for  they  do,  in  a  broad  sense,  affectthe  health 
of  persons.  In  view  -of  the  fact  that  subdivision  2  admittedly 
covers  a  part  of  the  ground  included  in  subdivision  1  as  to  insur- 
ance against  death  and  sickness,  I  can  see  no. logical  reason  for 
placing  a  different  construction  upon  disablements  under  that  sub- 
division where  they  result  in  impairing  the  health  of  persons. 

It  is,  therefore,  my  opinion  that  the  Liberty  Lif&  Insurance 
Company,  under  subdivision  1  of  section  70  has  the  right  to  issue 
policies  or  to  reinsure  outstanding  policies  of  other  companies 
which  indemnify  the  insured  against  disability  or  disablements 
from  whatever  cause  resulting  so  long  as  accident  insurance  as 
such  is  not  issued. 

In  my  former  opinion  I  also  called  attention  to  the  fact  com- 
mented upon  in  your  letter  —  that  the  contract  of  reinsurance  en- 
tered into  between  the  Liberty  Life  Insurance  Company  an4  the 
Mutual  Savings  Life  Insurance  Society  had  not  been  approved  by 
your  department  This,  I  have  since  learned,  was  an  inadvert- 
ence on  your  part  since  the  proposed  contract, was  approved  by 
your  predecessor.  My  former  opinion,  therefore,  in  so  far  as  it 
rested  upon  this  statement  inadvertently  contained  in  your  letter 
to  me  must  likewise  be  modified. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

AttorneyrGenefal. 
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Insurance  Law  —  Sections  13,  16,  20,  100! 

Sale  by  trustees  of  Washington  Life  Insurance  Company  of 
Gotham  Theater  property,  taking  as  part  payment  a  pur- 
chase money  mortgage  for  more  than  66%  per  cent,  of  the 
value  of  the  property,  is  not  a  violation  of  the  statute.  (Sec- 
tion 20,  Insurance  Law.) 

(See  opinion,  June  12,  1907 ;  letter,  December  28, 1908,  file  582.) 

STATE  0F  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  April  10,  1909. 

Hon.  William  H.  Hotchkiss,  Superintendent  of  Insurance, 
Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  9th  inst,  in 
reference  to  the  possible  sale  of  the  Gotham  Theater  premises  on 
East  One  Hundred  and  Twenty-fifth  street  by  the  trustees  of  the 
Washington  Life  Insurance  Company.  I  note  that  your  depart- 
ment is  embarrassed  owing  to  an  opinion  of  the  Attorney-General 
dated  June  12,  1907,  and  also  owing  to  an  opinion  of  Deputy 
Attorney-General  Williams,  dated  December  28,  1908,  in"  con- 
flict with  the  previous  opinion.  I  also  note  that  your  depart- 
ment is  of  the  opinion  that  the  best  interests  of  the  corporation 
will  be  served  if  the  latter  opinion  from  this  office  is  controlling, 
while  if  the  former  opinion  is  sustained,  litigation  will  probably 
follow  upon  the  refusal  of  the  trustee  of  the  Washington  Life 
Insurance  Company  to  carry  out  the  contract  for  the  sale  of  this 
property. 

The  question  involved  is  whether  the  Company  has  the  right 
to  sell  this  property  and  take  back  as  part  payment  a  purchase 
money  mortgage  for  more  than  66%  per  cent,  of  the  value  of  the 
property.  This  involves  an  interpretation  of  sections  13,  16,  20 
and  100  of  the  Insurance  Law.  The  opinion  of  Attorney-Gen- 
eral Jackson,  dated  June  12,  1907,  referred  to  in  your  letter, 
holds  that  this  cannot  be  done  without  violating  sections  13,  16 
and  100.     The  opinion  of  Deputy  Attorney-General  Williams, 
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on  the  other  hand,  holdb  that  this  may  be  done  and  that  it  is 
not  a  proceeding  governed  by  those  sections  of  the  law. 

I  have  carefully  considered  the  arguments  contained  in  both 
these  opinions  and  have  examined  the  law  in  reference  to  this 
question.  As  a  result  of  such  examination  it  is  my  judgment 
that  the  opinion  of  Deputy  Attorney-General  Williams  is  correct 
and  that  a  purchase  money  mortgage  may  be  taken  by  the  trustee 
of  the  Washington  Life,  even  though  it  may  be  in  a  larger  amount 
than  50  per  cent,  of  the  value  of  the  property. 

An  examination  shows  that  section  16  and  100  merely  pro- 
hibit investments  being  made  by  an  insurance  company  of  any 
of  its  capital  and  surplus  (section  16)  or  funds  (section  100) 
in  mortgages  upon  real  property  which  does  not  exceed  in  value 
50  per  cent,  of  the  amount  of  such  mortgage. 

In  my  opinion  these  sections  have  no  connection  with  a  proceed- 
ing such  as  that  outlined  in  your  letter.  When  a  corporation 
sells  a  piece  of  real  estate  which  it  owns  and  takes  in  return 
therefor  a  cash  payment  and  a  purchase  money  mortgage  for  the 
balance  of  the  consideration,  it  is  not  investing  or  loaning  any  of 
its  capital  or  surplus  or  funds  in  such  mortgage.  The  money 
represented  by  the  mortgage  never  came  to  the  corporation  and 
was  never,  in  fact,  loaned  by  it  to  the  purchaser.  In  reality  the 
transaction  is  simply  a  method  by  which  payment  of  part  of  the 
purchase  price  is  deferred.  Under  section  20  of  the  Insurance 
Law,  the  corporation  is  required  to  sell  and  dispose  of  all  real 
property  which  shall  not  be  necessary  for  its  business  within 
five  years  after  acquiring  the  same.  There  is  no  limitation  as 
to  the  contract  under  which  this  disposition  shall  be  made,  ex- 
cept that  it  shall  not  be  an  exchange  for  other  real  property.  The 
terms  of  the  sale  are  left  to  the  discretion  of  the  directors.  It 
would  therefore  be  possible  under  this  section  for  the  contract  of 
sale  to  provide  that  payment  should  be  made  at  stated  intervals 
and  that  title  should  be  retained  until  the  final  payment.  This, 
as  pointed  out  by  Deputy  AttorneyXjeneral  Williams,  would  be 
accomplishing  by  indirection  the  same  result  as  that  now  sought 
to  be  accomplished  by  accepting  a  purchase  money  mortgage  as 
part  payment.  There  is  not,  therefore,  in  my  opinion,  any  pro- 
vision of  the  statute  which  will  prevent  the  trustee  from  accept- 
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ing  as  part  of  the  consideration  for  the  sale  of  this  property  a 
purchase  money  mortgage,  even  though  it  may  exceed  66$  per 
cent,  of  the  value  of  the  property. 

It  is  obvious  that  such  a  construction  of  the  statute  accords  with 
the  welfare  of  the  company.  Under  such  a  method  the  company 
still  retains  its  hold  upon  the  property  and  in  addition  to  that 
has  whatever  cash  payment  may  be  made  by  the  vendee.  It  is 
in  a  better  position,  therefore,  financially  than  while  it  held  ab- 
solute title  to  the  property. 

Very  truly  yours, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 


Insurance  Law  —  Section  97  —  Domestic  Life  Companies. 

Expenses  under  "Select  and  Ultimate  Method."  Limitations 
prescribed  by  section  97  as  to  expenses  for  new  business  to 
be  applied  as  individual  agents.  Court  of  Appeals  in  re- 
versing case  of  Boswell  v.  Security  Mutual  Life  Insurance 
Co.  (193  N.  Y.  465)  does  not  pass  upon  interpretation  of 
section  97  made  by  Appellate  Division  (App.  Div.  119, 
723),  but  holds  that  such  section  has  no  effect  upon  con* 
tracts  entered  into  before  its  passage.     ' 

(See  opinion  Nov.  21,  1907,  p.  530;  Report  January  29,  1908, 
December  28,  1908.) 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  June  10,  1909. 

Hon.  William  II.  IIotciikiss,  Superintendent  of  Insurance, 
Albany,  N.  Y. : 

Dear  Sir. —  I  have  your  letter  of  the  8  th  inst.,  in  which  you 
request  my  opinion  concerning  the  proper  interpretation  of  sec- 
tion 97  of  the  Insurance  Law,  limiting  the  expenses  of  insurance 
companies  for  new  business. 
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You  call  my  attention  to  two  opinions  rendered  by  my  pred- 
ecessor under  dates  of  January  27,  1908,  and  December  28, 
1908,  and  ask  the  following  questions: 

First.  In  the  case  of  an  agent's  contract  made  before  the 
enactment  of  section  97,  providing  a  rate  of  compensation  for 
first  year  business  greater  than  that  permitted  by  section  97,  as 
in  the  case  of  Boswell,  what  disposition  should  be  made  of  the 
amount  paid  to  such  agent  in  excess  of  the  amount  permitted 
by  section  97  ? 

Second.  Should  a  life  insurance  corporation  which  has  out- 
standing agency  contracts  of  the  character  above  mentioned  be 
held  to  the  limitations  prescribed  in  section  97  as  to  expenses 
for  new  business  acquired  through  such  agencies? 

Third.  Should  the  limitations  prescribed  in  section  97  as  to 
expenses  for  new  business  be  applied  to  each  individual  agent; 
to  the  aggregate  expense  of  all  agencies;  or  only  to  such  agents 
as  hold  contracts  made  in  accordance  with  the  provisions  of 
section  97? 

,  Fourth.  What  provision,  if  any,  should  be  made  in  Schedule 
Q  under  the  head  of  "  Mortality  gains  (by  Select-and-Ultimate 
method)"  for  business  acquired  through  an  agent  holding  a  con- 
tract of  the  character  above  mentioned  ? 

The  opinion  of  the  Attorney-General  under  date  of  January 
27,  1908,  under  the  decision  of  the  Appellate  Division,  Third 
Department,  in  Boswell  v.  Security  Mutual  Life  Insurance 
Company,  119  App.  Div.,  723,  held  that  section  97  was  not  a 
limitation  of  the  aggregate  expenditure  which  could  be  made  by 
life  insurance  companies,  but  applied  to  each  particular  agent 
and  limited  the  amount  which  could  be  paid  to  him  to  a  certain 
proportion  of  the  first  premiums  received  by  him. 

The  Court  of  Appeals  reversed  the  decision  of  the  Appellate 
Division  ip  December,  1908,  (193  !N".  Y.,  466)  and  in  view  of 
this  decision  and  at-  the  request  of  the  Superintendent  of  Insur- 
ance, the  deputy  Attorney-General  in  charge  rendered  the  opin- 
ion of  December  28,  1908,  to  which  you  refer.  In  this  opinion 
he  referred  to  the  reversal  of  the  Boswell  case  by  the  Court  of 
Appeals,  and  then  stated  "  in  the  absence  of  a  controlling  judi- 
cial interpretation  to  the  contrary,  it  is  my  opinion  that  the  plain 
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reading  of  this  limitation  applies  to  aggregate  expenses  of  the 
corporation  for  the  purposes  specified." 

I  have  carefully  examined  these  two  decisions  and  am  con- 
vinced that  when  the  opinion  of  December  28,  1908,  was  written 
the  deputy  in  charge  eould  not  have  had  before  him  a  copy  of 
the  opinion  of  the  Court  of  Appeals,  From  an  examination  of 
that  opinion,  it  is  clear  that  the  Court  of  Appeals  does  not  pass 
upon  the  interpretation  of  section  97  made  by  thfe  Appellate  Divi- 
sion. Its  decision  is  merely  that  this  section  has  no  application  to 
contracts  with  agents  entered  into  before  its  enactment.  The 
discussion  of  the  opinion  is  entirely  confined1  to  this  question  and 
the  holding  is  made  that  section  97  is  prospective  rather  than 
retrospective.  Furthermore,  although  the  interpretation  of  the 
Appellate  Division  is  not  expressly  considered,  the  court,  by  im- 
plication, adopts  that  interpretation  because  the  main  ground  upon 
which  it  holds  that  the  statute  must  be  regarded  as  prospective 
is  that  otherwise  it  would  impair  the  obligation  of  contracts  en- 
tered into  before  its  passage.  It  is  obvious  that  if  the  section 
had  application  only  to  an  aggregate  limitation,  it  would  not 
necessarily  prevent  the  payment  of  more  than  the  statutory  ap- 
propriation to  any  one  agent.  So  long  as  the  aggregate  expendi- 
tures were  not  in  excess  of  the  aggregate  appropriations  on 
new  premiums  allowed  to  be  used  by  the  statute,  there  would  be 
no  violation  of  the  law  even  if  in  individual  instances  agents  re* 
ceived  more  than  this  allowance  computed1  on  their  own  new  poli- 
cies would  produce.  It  is  clear,  therefore,  that  the  Court  of 
Appeals  did  not  in  any  way  modify  the  interpretation  of  section 
97  adopted  by  the  Appellate  Division,  and  that,  on  the  contrary, 
it  grave  such  interpretation  its  implied  sanction. 

I  therefore  advise  you  to  disregard  the  opinion  of  the  deputy 
Attorney-General  dated  December  28,  1908,  and  to  be  guided 
as  to  the  proper  interpretation  of  this  law  by  the  opinion  of  Jan- 
uary 27,  1908,  setting  forth  the  decision  of  the  Appellate  Division 
in  this  case. 

I  also  advise  you  that  under  the  decision  of  the  Court  of  Ap- 
peals, this  section  is  to  have  no  effect  whatever  upon  contracts 
with  agents  entered  into  before  its  passage. 
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The  answers  to  your  four  questions  follow  logically  and  clearly 
from  these  two  principles: 

First.  The  amount  paid  to  each  agent  in  excess  of  the  amount 
which  would  he  permitted  by  section  97  will  be  carried  simply  as 
a  general  expense  of  the  company  if  he  procured  business  under 
a  contract  which  antedated  the  enactment  of  this  section. 

Second.  The  corporation  is  not  held  to  the  limitations  pre- 
scribed in  this  section  as  to  expenses  for  new  business  acquired 
through  agents  acting  under  such  contracts. 

Third.  The  limitations  prescribed  in  section  97  should  be  ap- 
plied to  each  individual  agent  acting  under  contracts  which  are 
subject  to  this  section. 

Fourth.  The  "  Mortality  gains  (by  Seleet-and-Ultimate 
method)"  reported  in  schedule  Q  of  the  annual  report,  need  not 
include  such  gains  acquired  through  an  agent  holding  a  contract 
not  subject  to  section  97  because  they  have  no  effect  one  way  or 
another  upon  the  amount  which  the  company  can  expend  for 
new  business. 

In  considering  this  question  it  should  be  borne  in  mind  that 
that  every  contract  which  antedates  the  enactment  of  this  sec- 
tion is  not  excluded  from  its  limitations.  Only  those  contracts 
so  entered  into  which  have  a  definite  period  to  run  which  has 
not  yet  expired  are  so  exempt. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Insurance  Law  {Consolidated) — Sections  57,  142,  143,  162. 

Lloyd  Associations  of  Underwriters,  supervision  Superintendent 
of  Insurance  over.  Amendment  by  chapter  300  Laws  1909, 
section  63,  includes  associations  of  Lloyds  and  individual 
underwriters. 

(See  opinion  on  "  Lloyds  "  June  1,  1893,  p.  232  Rep. ;  February 
21,  1894,  p.  99  Rep.;  May  21,  1896,  p.  158  Rep.;  September 
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2,  1899,  p.  329  Rep. ;  December  6,  1899,  p.  379  Rep. ;  March 
22,  1901,  p.  175  Rep.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  tfune  15,  1909. 

Hon.   William   H.    Hotchkiss,  Superintendent  of  Inswnmce, 
Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letters  of  April  19,  June  1  and  June  12, 
1909,  in  reference  to  your  powers  of  supervision  over  associations 
of  underwriters  known  as  Lloyds  or  individual  underwriters.  I 
have  given  this  matter  very  careful  attention  and  beg  to  advise 
you  of  my  conclusions  as  follows : 

Prior  to  the  amendment  of  the  Insurance  Law  by  the  addition 
of  a  new  section  known  as  section  63  (chapter  300  of  the  Laws  of 
1909),  to  which  I  shall  subsequently  refer,  the  only  sections  which 
seem  to  have  had  any  application  to  such  associations  as  those  here 
in  question,  are  sections  57,  142,  143  and  162  of  the  Consolidated 
Insurance  Law. 

Section  57  prescribes  that  all  the  provisions  of  article  1  of  the 
Insurance  Law  shall  not  apply  to  any  individual  or  partnership  or 
association  of  underwriters  known  as  Lloyds  or  as  individual  un- 
derwriters lawfully  engaged  in  business  on  October  1,  1892,  "ex- 
cept, however,  that  every  such  individual,  partnership  or  associa- 
tion "  is  required  to  make  and  file  an  annual  statement  of  its 
affairs,  as  prescribed  by  that  section  and  by  the  Superintendent  of 
Insurance. 

Section  142  provides  that  all  such  associations  shall  maintain 
a  reserve  fund  equal  to  their  liabilities,  computed  as  therein  pre- 
scribed, and  that  if  for  any  reason  such  fund  shall  become  im- 
paired, it  shall  be  made  good  within  ninety  days  from  the  service 
of  a  requisition  by  the  Superintendent. 

Section  143  provides  that  no'  such  association  shall  change  its 
name  without  filing  a  written  notice  of  intention  with  the  Super- 
intendent, and  that  no  such  change  shall  be  made  if  the  name  or 
names  proposed  to  be  adopted  shall,  in  the  judgment  of  the  Super- 
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intendent,  be  so  similar  to  the  name  or  names  of  any  other  insur- 
ance association  or  corporation  as  to  be  calculated  to  deceive.  This 
section  also  provides  that  no  such  association  shall  establish 
branches  under  different  names  without  first  obtaining  the  written 
approval  of  the  Superintendent,  and  that  every  change  in  the  sub- 
scribing underwriters  or  their  attorneys  in  fact  shall  be  reported 
by  a  written  verified  statement  as  therein  prescribed.  It  also 
provides  that  any  such  association  failing  to  comply  with  the  pro- 
visions of  this  and  the  preceding  section,  or  making,  any  false  or 
fraudulent  statements  in  its  annual  report  or  other  report  required 
by  the  Insurance  Department,  may  be  restrained  and  enjoined 
from  transacting  insurance  business  within  this  State,  as  therein 
prescribed.  It  is  also  made  a  misdemeanor  for  any  person,  cor- 
poration or  association  acting. as  agent  or  attorney  in  fact  for 
any  such  individual  or  association,  to  fail  to  comply  with  any  of 
the  provisions  of  these  two  sections. 

'Section  162  provides  that  marine  Lloyds  shall  be  subject  to  the 
provisions  of  sections  142. and  143. 

Under  the  law  as  thus  outlined,  it  is  apparent  that  the  powers 
of  the  Superintendent  of  Insurance  over  such  associations -were 
extremely  meagre  and  ill  defined.  The  exception,  of  the  annual 
report  from  the  provision  that  the  first  article  should  not  apply  to 
these  associations,  would  probably  carry  with  it  ,the  application:  of 
the  penalty  prescribed  by  section  53,  and  the  failure  on  the  part  of 
the  person  who  by  virtue  of  his  office  is  charged  with  the  duty,  of 
filing  this  report,  would  be  a  misdemeanor.  The  Superintendent 
would  also  seem  to  have,  by  necessary  implication,  the  power  to 
investigate  the  affairs  of  such  associations  to  discover  whether  the 
reserve  was  adequate  or  had  been  made  good  after  requisition,  by 
him,  and  also  to  discover  whether  any  false  or  fraudulent  state- 
ment had  been  made  in  any  report,  No  machinery  for  enforcing 
this  power,  however,  was  provided  by  the  statute  and- he  probably 
would  have  been  compelled  to  resort  to  the  somewhat  doubtful 
means  of  an  equity  action  restraining  the  officers  from  interfering 
with  his  investigations. 

It  is  my  opinion  that  the  powers  of  the  Superintendent  may  be 
regarded  as  somewhat  strengthened  by  the  amendment  to  the  law 
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already  mentioned,  adding  section  63.     This  section  provides  in 
part  as  follows :  • 

"  This  section  shall  apply  to  all  domestic  corporations,  asso- 
ciations, societies  and  orders  to  which  any  article  of  this  chap- 
ter is  applicable,  anything  as  to  any  such  corporations,  asso- 
ciations, societies  or  orders  provided  in  this  article  to  the 
contrary  notwithstanding;  and  the  words  '  corporation '  or 
6  corporations '  herein  shall  also  include  all  such  associations, 
societies  and  orders." 

In  my  judgment,  associations  known  as  Lloyds  or  individual 
underwriters  are  included  within  the  broad  scope  of  this  section  as 
here  defined.  It  is  clear  that  several  articles  of  the  Insurance 
Law,  in  part  at  least,  are  applicable  to  such  associations,  and  it 
would,  therefore,  seem  to  me  to  follow  that  such  associations  are 
within  the  scope  of  this  language. 

This  section  specifies  seven  conditions  under  which  the  Super- 
intendent, represented  by  the  Attorney-General,  may  apply  to  the 
Supreme  Court  or  any  judge  thereof,  for  an  order  directing  an 
association  or  corporation  to  show  cause  why  the  Superintendent 
should  not  take  possession  of  its  property  and  conduct  its  business 
and  for  such  other  relief  as  the  nature  of  the  case  and  the  interests 
of  its  policyholders,  creditors,  stockholders,  or  the  public  may 
require.  Some  of  these  conditions,  in  my  opinion,  come  within 
the  facts  stated  in  your  letter  of  June  12  upon  which  the  questions 
contained  in  your  letter  of  April  19  were  based,  and  the  course  of 
procedure  here  outlined,  would  therefore  seem  to  be  an  answer  to 
some  of  these  questions. 

In  taking  up  these  questions,  I  will  not  review  at  length  the 
facts  upon  which  they  are  based  and  which  are  set  forth  in  your 
last  letter,  but  I  will  base  my  answers  upon  these  facts  and  upon 
the  information  contained  in  your  letters.  I  will  now  proceed  to 
consider  your  inquiries  in  order : 

(1)  "Has  the  Superintendent  of  Insurance  authority  to 
examine  into  the  condition  and  affairs  of  an  association  of 
underwriters  known  as  Lloyds  ? " 
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I  have  already  referred  to  the  implied  authority  to  make  such 
examination  conferred  by  the  other  sections  of  the  law,  and  to  the 
possibility  of  an  action  to  restrain  interference  with  this  authority. 
In  addition  to  this,  section  63  seems  to  furnish  another  method  by 
which  such  examination  may  be  enforced.  It  provides  that  if  any 
such  association  "  has  refused  to  submit  its  books,  papers,  ac- 
counts or  affairs  to  the  reasonable  inspection  of  the  Superintendent 
or  his  deputy  or  examiner  "  or  u  whenever  any  officer  thereof  has 
refused  to  be  examined  under  oath  touching  its  affairs  "  the  Super- 
intendent may,  through  the  Attorney-General,  apply  to  the  court 
for  the  relief  specified.  It  is  my  opinion  that  if  the  association 
or  its  officers  refused  to  allow  the  Superintendent  to  investigate 
its  conditions  and  affairs,  a  proper  case  would  be  made  out  for  an 
order  of  court  directing  such  association  to  show  cause  why  the 
Superintendent  should  not  take  possession  of  its  property  and  con- 
duct its  business.  If  before  the  return  day  of  such  order  the  asso- 
ciation had  not  granted  the  necessary  facility  and  permission  to 
the  Superintendent  to' conduct  this  examination,  he  would  be  en- 
titled to  be  put  into  possession  of  its  property  and  the  conduct  of 
its  business.  Once  this  were  accomplished,  of  course,  the  exam- 
ination could  easily  be  made. 

(2-)  "Has  the  Superintendent  of  Insurance  authority  to 
examine  into  the  condition  and  affairs  of  aggregations  doing 
business  as  individual  underwriters,  and  are  such  aggrega- 
tions compelled  to  pay  the  tax  on  their  premium  income  as 
prescribed  by  section  187  of  the  Tax  Law?" 

The  first  part  of  this  question  is  answered  by  what  has  already 
been  said  under  question  1. 

Section  187  of  the  Tax  Law  provides  that  the  tax  thereby  im- 
posed applies  to  an  individual  or  partnership  or  association  of 
underwriters  known  as  Lloyds  in  so  far  as  corporations  doing  the 
same  kind  of  insurance  business  are  subject  to  its  provisions.  It 
is,  therefore,  my  opinion  that  if  these  inter-insuring  associations 
of  individual  underwriters  are  doing  the  same  kind  of  insurance 
business  as  is  taxable  when  carried  on  by  corporations,  they  are 
taxable  under  this  section. 
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(3)  "  Has  the  Superintendent  of  Insurance  authority  to 
verify  the  annual  statement  as  of  December  31  of  each  year 
required  to  be  made  to  this  department  by  section  57  of  the 
Insurance  Law  ? " 

This  question  has  already  been  answered  in  the  affirmative  by 
what  has  been  said  in  answer  to  your  first  inquiry. 

(4)  "  Does  the  non-user  of  a  so-called  charter  or  right  to 
transact  business  work  a  forfeiture  ? " 

I  cannot  find  any  authority  in  the  statutes  holding  that  mere  non- 
using  will  work  such  a  forfeiture.  There  is  a  provision  in  the 
Code  by  which,  if  a  corporation  fails  to  exercise  its  powers  or  has 
suspended  its  ordinary  and  lawful  business  for  at  least  one  year, 
an  action  may  be  brought  by  the  Attorney-General  to  procure  the 
dissolution  of  the  corporation  or  to  vacate  its  charter,  but  this  pro- 
vision applies  only  to  corporations. 

(5)  "  Can  the  so-called  charter  or  right  to  do  business  of  a 
Lloyds  association  be  sold  by  one  set  of  underwriters  to  an- 
other for  a  cash  or  other  consideration?" 

It  appears  from  your  letter  that  the  method  of  this  sale  is  for 
the  individual  underwriters  to  sell  their  interests  to  other  indi- 
viduals and  resign  so  as  to  allow  them  to  take  their  places.  Under 
section  57,  providing  that  article  1  of  the  Insurance  Law  shall 
not  apply  to  Lloyds,  the  right  to  effect  a  change  in  the  membership 
of  the  organization  is  clearly  recognized  by  the  proviso  that  the 
article  shall  not  apply  "  notwithstanding  any  change  hereafter 
made  therein  by  the  death,  retirement  or  withdrawal  of  any  such 

underwriters  or  by  the  admission  of  others  to  such  association 
*     *     *  » 

It  is  my  opinion  that  there  is  no  prohibition  upon  the  sale  by 
the  individual  underwriters  of  their  interest  in  the  association  to 
other  individuals  or  upon  the  substitution  by  resignation  and  new 
election  of  such  others  in  the  place  of  the  original  members.  It 
would,  therefore,  follow  that  transfers  of  the  so-called  charter  or 
right  to  do  business  of  these  associations  may  be  made  from  one  set 
of  individuals  to  another  through  the  medium  of  such  change  in 
membership. 
25 
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(6).  "Does  the  failure  of  an  association  of  underwriters 
known  as  Lloyds  or  as  individual  underwriters  to  file  the 
annual  report  with  this  department  as  required  by  section  57 
of  the  Insurance  Law,  forfeit  the  right  to  transact  business  ? " 

There  does  not  seem  to  be  any  provision  of  the  statutes  by 
which  the  failure  to  file  an  annual  report  forfeits  the  right  to 
transact  business.  As  I  have  already  pointed  out,  it  isi  probable 
that  the  exception  of  the  requirement  of  the  annual  report  from 
the  provision  that  article  1  of  the  Insurance  Law  shall  not  apply 
to  these  associations,  operates  also  to  except  the  penalty  contained 
in  section  53  from  this  provision,  and  such  failure  would  there- 
fore probably  constitute  a.  misdemeanor  on  the  part  of  the  officer 
charged  with  the  duty  of  making  such  report.  Section  &3,  more- 
over, gives  the  Superintendent  the  power  to  apply  to  the  court  for 
an  order  to  show  cause  in  case  such  an  association  has  willfully 
violated  any  law  of  this  state" and  he  would,  therefore,  in  my  judg- 
ment, be  entitled  to  the  same  relief  in  case  of  such  a  refusal  as 
already  outlined,  in  case  of  refusal  to  allow  him  to  make  an  ex- 
amination. ! 

(7).  "Has  the  Superintendent  of  Insurance,  in  his  dis- 
cretion power  to  refuse  to  permit  a  Lloyds  association  to 
change  its  name?" 

Under  the  provisions  of  the  statute  contained  in  section  143 
referred  to  above,  no  change  in  name  shall  be  made  if  the  name 
proposed  to  be  adopted  shall,  in  the  judgment  of  the  Superintend- 
ent, be  so  similar  to  the  name  of  other  insurance  associations  or 
corporations  as  to  be  calculated  to  deceive.  Apart  from  this 
provision,  however,  there  would  seem  to  be  no  power  conferred 
upon  the  Superintendent  to  refuse  to  permit  such  associations  to 
change  their  names.  The  statute,  by  providing  that  no  such  as- 
sociation shall  change  its  name  without  first  filing  with  the  Super- 
intendent a  written  notice  of  intention  so  to  do,  and  that  it  shall 
not  be  made  under  the  condition  already  referred  to,  seems  to 
imply  that  in  the  absence  of  such  objection  a  change  of  name 
may  be  effected. 

(8).  "Is  the  personal  liability  of  the  underwriters  as- 
sumed under  their  contracts  with  the  policyholders,  an  asset 
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which  should  be  recognized  in  a  financial  statement  of  con- 
dition and  affairs,  and  if  so,  should  it  be  treated  as  a  lia- 
bility in  whole  or  in  part  ?  " 

This  seems  to  be  a  question  of  fact,  depending  upon  the  cus- 
toms of  actuaries  or  possibly  upon  the  circumstances  of  the  par- 
ticular case.  I  do  not  feel  that  I  can  safely  lay  down  any  general 
rule  for  your  guidance.  Certainly,  if  the  underwriters  are  in 
fact  irresponsible,  their  individual  liability  could  scarcely  be  rec- 
^nized  as  an  asset  in  a  financial  statement.  It  would  also  seem 
that  if  such  liability  were  in  any  case  regarded  as  an  asset,  it 
should  also  be  treated  as  a  liability. 

(9).  "Is  a  Lloyds  association  compelled  to  keep  records 
showing  the  manner  in  which  its  business  is  conducted,  and 
from  which  a  verification  of  its  annual  statement  or  a  finan- 
cial statement  as  of  any  date  can  be  made  by  examiners  of 
the  department  ?  " 

It  is  my  opinion  that  such  associations  are  required  to  keep 
such  records.  The  law  imposing  a  penalty  upon  them  for  mak- 
ing any  false  report  or  statement,  by  necessary  implication  would 
seem  to  impose  the  duty  of  keeping  records  from  which  the  truth 
or, falsity  of  the  reports  may  be  ascertained. 

(10).  "  Has  the  Superintendent  of  Insurance  authority  to 
refuse  to  print  the  annual  statement  of  a  Lloyds  association 
or  individual  underwriters  in  the  department  report  to  the 
legislature,  if  such  association  or  aggregation  is  not  actively 
engaged  in  business  ?  " 

Section  46  of  the  Insurance  Law  prescribes  the  contents  of  the 
annual  report  to  be  made  by  the  Superintendent.  Among  other 
things,  this  report  must  contain  the  statements  and  reports  made 
to  him  pursuant  to  the  provisions  of  section  44  of  this  chapter. 
By  section  44,  reports  are  required  to  be  made  by  every  corpo- 
ration engaged  wholly  or  in  part  in  business  of  insurance  in  this 
state.  The  reports  of  Lloyds  associations  are  made  under  the 
provisions  of  section  57  rather  than  under  the  provisions  of  sec- 
tion 44.  It  is  therefore  my  opinion  that  there  is  no  requirement 
of  law  compelling  the  Superintendent  to  insert  in  his  annual  re- 
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port  the  statements  or  reports  made  to  him  by  any  of  these  Lloyds 
associations. 

(11).  "Are  liabilities  incurred  by  underwriters  of  the 
Lloyds  associations  liabilities  to  be  carried  in  every  finan- 
cial statement  of  the  association  made  at  any  time  while  said 
liabilities  are  still  outstanding  ?  " 

It  would  seem  to  be  a  necessary  result  of  the  ruling  which  I 
have  already  made  to  the  effect  that  membership  in  these  associa- 
tions may  be  changed  and  that  the  right  to  do  business  enjoyed 
by  the  former  underwriters  passes  to  the  new  members,  that  the 
liabilities  accrued  by  the  association  should  likewise  pass  to  its 
new  members.  I  am  of  the  opinion  that  all  liabilities  incurred 
by  any  Lloyds  association  must  be  carried  in  every  financial  state- 
ment until  they  are  satisfied. 

(12).  "  Should  the  unearned  premium  reserve  of  a  Lloyds 
association  or  individual  underwriters  be  calculated  upon  the 
same  basis  as  that  required  of  a  fire  insurance  company  by 
section- 118  of  the  Insurance  Law?  " 

I  find  nothing  in  section  118  or  in  any  other  section  which 
would  authorize  the  application  of  that  section  as  such  to  the 
calculation  of  the  unearned  premium  reserve  of  a  Lloyds  associ- 
ation. It  may  be,  however,  that  the  principle  there  set  forth  is 
the  recognized  actuarial  principle  upon  which  such  reserve  should 
be  calculated.  If  so,  it  would  seem  proper  that  it  should  be  fol- 
lowed by  Lloyds  associations.  If  not,  whatever  actuarial  method 
is  recognized,  should  be  applied.  This  is  really  an  actuarial 
question  rather  than  a  question  of  law. 

(13).  "  Has  the  Superintendent  of  Insurance  authority  to 
compel  a  Lloyds  association  to  make  a  verified  statement  of 
its  condition  or  affairs  at  any  time  he  may  so  desire  ? " 

Section  143  provides  that  any  individual,  partnership  or  as- 
sociation of  underwriters  making  any  fake  or  fraudulent  state- 
ment in  its  annual  report  "or  other  report  required  by  the  insur- 
ance department,"  may  be  restrained  and  enjoined  from  trans- 
acting business.  By  implication,  this  would  seem  to  give  the  in- 
surance department  the  right  to  demand  other  than  annual  re- 
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ports.  The  question  would  likewise  seem  to  be  answered  by  sec- 
tion 63,  giving  the  Superintendent  power  to  act  against  such  as- 
sociations whenever  any  officer  thereof  has  refused  to  be  exam- 
ined under  oath  touching  its  affairs. 

In  the  communication  from  your  counsel  dated  June  1,  1909, 
you  ask  two  additional  questions: 

(14).  "  Can  a  Lloyds  aggregation  which  was  doing  a  busi- 
ness of  fire  insurance  prior  to  October  1,  1892,  and  that 
alone,  after  that  date  do  in  addition  to  their  fire  insurance 
that  of  marine  insurance  and  burglary  insurance  ? " 

This  question,  in  my  judgment,  should  be  answered  in  the 
negative  upon  the  grounds  expressed  in  the  opinion  of  Attorney- 
General  Davies  under  date  of  September  2,  1899. 

(15).  "Can  a  Lloyds  aggregation  write  policies  through 
deputy  agents;  that  is,  after  a  Lloyds  aggregation  designates 
a  person,  firm  or  corporation  as  its  attorney  to  sign  the  poli- 
cies for  the  insurers,  can  the  attorney  so  designated  authorr 
ize  deputy  attorneys  to  act  for  him  and  to  sign  the  policies 
in  the  attorney's  name  for  the  insurers  ? " 

This  question,  it  seems  to  me,  depends  upon  the  law  of  agency 
rather  than  upon  the  Insurance  Law.  If  the  original  power  of 
attorney  given  to  the  general  attorney-in-fact  is  broad  enough  to 
permit  him  to  delegate  his  power  to  deputies,  then  I  see  no  legal 
objection  to  such  procedure.  The  association  would  clearly  be 
bound  by  the  policies  under  the  law  of  agency,  and  that,  it  seems 
to  me,  is  the  only  question  which  can  be  considered.  Having  the 
right  to  act,  it  has  also  the  right  to  act  through  such  agents  as 
it  may  desire  provided  no  other  law  of  the  state  is  violated. 

In  conclusion,  in  order  that  the  fact  that  I  have  answered  in 
some  way  all  of  your  questions  may  not  be  misconstrued,  I  wish 
to  say  that  in  my  opinion  the  law,  even  with  section  63,  is  in  a 
very  unsatisfactory  form  in  so  far  as  the  procedure  to  be  followed 
by  the  Superintendent  in  supervising  these  Lloyds  association  is 
concerned.  The  remedy  furnished  by  section  63  is,  in  many 
cases,  drastic  and  cumbersome  and  out  of  all  proportion  to  the 
relief  sought,  and  the  foregoing  opinion  represents  merely  my 
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best  judgment  as  to  the  most  practicable  means  of  supervising 
these  associations  under  the  existing  statutes. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney -General. 


Insurance  Law  —  Section  71. 

Refund  of  excess  deposits  to  the  United  States  Life  Insurance 
Company  under  decision  in  Raymond  v.  Security  Trust  & 
Life  Insurance  Company,  111  App.  Div.  191. 

(See  opinion  October  20,  1890,  p.  251  Rep.;  November  9,  1903,  p.  476  Rep.; 
June  12,  1906,  p.  537  Rep.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  1,  1909. 

Hon.  William  H.  Hotciikiss,  Superintendent  of  Iwurnnce. 
Albany,  N.  Y.: 

Dear  Sir. — I  acknowledge  the  receipt  some  time  since  of  a  letter 
from  Hon.  Henry  D.  Appleton,  Deputy  and  Acting  Superin- 
tendent of  Insurance,  inclosing  copy  of  correspondence  which 
passed  between  your  department  and  the  United  States  Life  In- 
surance Company  of  the  city  of  New  York,  in  reference  to  the 
claim  of  that  company  for  the  refund  of  securities  deposited  by  it 
with  your  department  in  excess  of  the  two  hundred  thousand 
dollars  valuation  required  by  the  statute. 

Former  Superintendent  Kelsey  replied  to  this  demand  by  stat- 
ing that  under  an  opinion  of  the  Attorney-General,  by  which  he 
was  bound,  it  had  been  held  that  deposits  in  excess  of  the  minimum 
required  by  law  could  not  be  withdrawn,  inasmuch  as  the  Super- 
intendent of  Insurance  held  the  entire  amount  in  trust  for  the 
benefit  of  the  policyholders,  and  was  given  no  authority,  under 
the  statute,  to  consent  to  a  diminution  of  this  amount.  The  com- 
pany asked  for  reconsideration  of  this  opinion  in  view  of  the 
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recent  decision  of  the  Appellate  Division,  First  Department,  in 
Raymond  v.  Security  Trust  &  Life  Insurance  Company,  111  App. 
Div.  191. 

I  have  carefully  examined  this  question,  and  am  of  the  opinion 
that  this  decision  makes  necessary  a  modification  of  the  former 
opinion  of  the  Attorney-General.  This  opinion  was  written  by 
Attorney-General  Taber  under  date  of  October  20,  1890,  and  is  in 
accord  with  the  decision  of  the  Court  of  Appeals  in  Lancashire 
Insurance  Company  v.  Maxwell,  131  N".  Y.  286.  In  this  case  it 
was  held  that  the  provisions  of  the  statute  requiring  tfcat  a  fire  in- 
surance company  should  "  deposit  with  the  Superintendent  of  the 
Insurance  Department,  for  the  benefit  and  security  of  policy- 
holders residing  in  the  United  States,  a  sum  not  less  than  two  hun- 
dred thousand  dollars  in  stocks  "  prevented  the  Superintendent  of 
Insurance  consenting  to  the  withdrawal  by  such  company  of  se- 
curities deposited  by  it  in  excess  of  this  minimum  sum.  It  would 
seem  that  this  decision  would  be  controllng  and  would  fully  justify 
a  reaffirmance  of  the  opinion  of  former  Attorney-General  Taber 
were  it  not  for  the  decision  of  the  Appellate  Division,  First  De- 
partment, above  referred  to.  In  this  latter  case  it  was  sought  to 
hold  the  Superintendent  of  Insurance  personally  liable  for  the 
difference  in  value  between  United  States  bonds  deposited  with 
him  and  New  York  city  bonds  which  he  permitted  to  be  substituted 
therefor,  each  being  proper  securities  to  deposit.  The  question 
arose  under  the  very  section  involved  in  the  present  request, 
namely  section  71  of  the  Insurance  Law.  This  section  provides 
in  part: 

"  No  such  corporation  shall  transact  any  business  of  insur- 
ance *  *  *  until  it  shall  have  deposited  with  the  Super- 
intendent of  Insurance  $100,000  in  securities  required  by  law 
*  *  *."  The  securities  deposited  pursuant  to  this  section 
shall  be  held  by  the  Superintendent  in  trust  for  the  benefit 
and  protection  of  «and  as  security  for  the  policyholders  of  the 
corporation." 

You  will  observe  that  the  present  section  differs  from  the  one 
under  consideration  by  the  Court  of  Appeals  in  the  Lancashire  In- 
surance Company  case  in  that  here  it  is  not  stated  that  the  deposits 
shall  be  of  a  certain  minimum  value,  but  simply  that  they  shall  be 
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of.  a  certain  specified  valuo* — It  is  clear,  therefore,  that  a  distinc- 
tion might  well  be  made  between  the  two  cases  and  that  it  might 
be  held  that  only  securities  to  the  extent  of  the  amount  specified 
in  the  statute  are  to  be  held  by  the  Superintendent  in  trust  for  the 
benefit  of  the  policyholders,  whereas  under  the  old  statute  where  it 
was  provided  that  a  deposit  of  not  less  than  a  certain  value  should 
be  made  and  should  be  held  in  trust  for  the  policyholders,  the  . 
entire  deposit  would  at  once  be  impressed  with  this  trust  This 
distinction  is  borne  out  by  the  decision  of  the  Appellate  Division 
in  construing  the  present  section,  in  which  it  was  held  that  the 
Superintendent  of  Insurance  was  not  personally  liable  for  the  dif- 
ference in  value  of  the  securities  first  deposited  with  him  and 
those  substituted  therefor.     The  court  said  in  part: 

"All  that  the  law  requires  is  that  he  shall  compel  life  insur- 
ance companies  to  keep  on  deposit  with  him  securities  of  the 
value  of  $100,000." 

It  is,  therefore,  my  opinion  that  under  this  decision  of  the  Ap- 
pellate Division,  the  Superintendent  of  Insurance  will  be  author- 
ized in  consenting  to  return  to  the  United  States  Life  Insurance 
Company  securities  on  deposit  with  him  in  excess  of  the  amount 
required  by  the  statute  to  be  so  deposited. 
Kespectf ully  yours, 

EDWAKD  K.  O'MALLEY, 

A  Homey-  General. 

Insurance  Law  —  Section  70,  Subdivision  3. 

Insurance  against  "  accident  to  or  injury  suffered  by  employee  or 
other  person."    Statute  does  not  mean  property  of  a  person. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  9,  1909. 

Hon.   William  H.   Hotchkiss,   Superintendent   of  Insurance, 
Albany,  N.  Y.: 

Dear  Sir. — I  am  in  receipt  of  your  favor  of  the  6th  inst.,  with 
accompanying   letter   from   Oarl   Schurz   Petrasch,    asking  for 
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an  opinion  as  to  whether  under  subdivision  3  of  section  70  of  the 
Insurance  Law,  insurance  companies  can  insure  a  person  against 
loss  or  damage  resulting  from  accident  to  the  property  as  well  as 
to  the  person  of  another,  and  for  which  the  person  insured  is 
liable. 

In  reply  I  beg  to  state  that  I  think  that  no  such  construction 
can  be  placed  upon  the  statute.  The  reasonable  meaning  of  the 
words  "  from  accident  or  injury  suffered  by  an  employee  or  other 
person,"  it  seems  to  me,  is  confined  to  such  a  person  and  that  it 
would  be  an  unwarranted  stretch  of  construction  to  hold  that  it 
covered  in  addition  thereto,  the  property  of  such  person.  The  in- 
tent of  the  subdivision  seems  to  be  to  provide  f or«  employers  of 
labor,  an  insurance  against  damage  arising  from  accidents  to  their 
employees  and  to  such  other  persons  as  the  employer  owes  the  duty 
of  protection  therefrom.  The  fact  contended  by  Mr.  Petrasch 
that  no  harm  might  result  from  the  extension  of  the  statute  or  the 
construction  thereof,  to  include  damages  to  property,  cannot,  of 
course,  change  the  statute.  The  construction  heretofore  given  and 
followed  by  the  Insurance  Department,  in  my  opinion,  covers  the 
reasonable  meaning  and  intent  of  the  subdivision. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Insurance  Law —  Section  63 — Town  and  Co-Operative  Insur- 
ance Companies. 

Power  of  Superintendent  of  Insurance  to  supervise  corporations 
organized  under  article  9. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  20,  1909. 

Hon.   William  H.   Hotchkiss,   Superintendent   of  Insurance, 
Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  12th  inst,  in  which  you 
request  my  opinion  as  to  whether  the  addition  of  section  63  to  the 
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Insurance  Law  by  the  last  Legislature  has  conferred  upon  your 
department  the  power  to  supervise  insurance  corporations  organ- 
ized under  article  9  of  the  Insurance  Law,  known  as  town  and 
county  co-operative  insurance  companies. 

I  have  given  this  matter  careful  attention,  and  in  my  opinion 
the  same  principles  set  forth  in  my  opinion  to  you  of  June  15, 
1909,  in  reference  to  Lloyds  associations,  apply  here. 

By  section  57  these  corporations  organized  under  article  9  of 
the  Insurance  Law  are  excepted  from  the  provisions  of  article  1 
of  the  law,  in  the  same  way  that  Lloyds  associations  are  excepted. 
JBut  section  63,  as  I  pointed  out  in  my  former  opinion,  is  an 
amendment  to  ^article  1  in  which  section  57  is  included,  and  spe- 
cifically applies  "  to  all  domestic  corporations,  associations,  soci- 
eties and  orders  to  which  any  article  of  this  chapter  is  applicable, 
anything  as  to  any  such  corporations,  associations,  societies  or 
orders  provided  in  this  article  to  the  contrary  notwithstanding; 
and  the  words  '  Corporation 9  or  '  Corporations 9  herein  shall  also 
include  all  such  associations,  societies  and  orders." 

It  is  my  judgment  that  the  language  above  quoted  is  sufficiently 
broad  to  include  in  the  scope  of  section  63  town  or  county  co-oper- 
ative companies  organized  under  article  9  of  the  Insurance  Law, 
and  that,  therefore,  your  department  is  vested  with  supervisory 
power  over  such  companies  to  the  extent  of  the  provisions  of  this 
section. 

Yours  respectfully, 

EDWARD  R  O'MALLEY, 

Attorney-General. 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  779 

Insurance  Law. 

Transaction  between  the  Mutual  Reserve  and  Postal  Life  Insur- 
ance companies,  in  the  nature  of  reinsurance,  and  is  not  a 
new  business,  und^er  the  "  Select  and  Ultimate"  method  of 
valuation. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July,  22,  1909. 

Hon.  William  H.  Hotchkiss,  Superintendent  of  Inmnmce, 
Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  July  10th  with  en- 
closed copy  of  contract  between  the  Postal  Life  Insurance  Com- 
pany (hereafter  called  the  Postal)  and  the  receivers  of  the  Mu- 
tual Reserve  Life  Insurance  Company  (hereafter  referred  to  as 
the  Mutual  Eeserve)  together  with  other  papers  supplementary 
thereto  and  explanatory  thereof,  with  request  for  an  opinion  as 
to  whether  or  not  the  business  received  by  virtue  of  the  trans- 
action therein  set  forth  should  be  treated  as  new  business  on  which 
tie  Postal  should  be  entitled  to  apply  the  select-and-ultimate 
method  of  valuing  such  policies. 

From  the  papers  submitted  the  following  facts  appear:  That 
on  June  1,  1908,  the  Postal  entered  into  an  agreement  in  writ- 
ing with  William  Hepburn  Russell  and  Charles  E.  Ruslimore, 
as  receivers  of  the  funds,  property  and  assets  of  the  Mutual  Re- 
serve, which  said  agreement  provided  in  substance  as  follows: 
That  the  Postal  offered  to  each  policyholder  of  the  Mutual  Re- 
serve whose  policy  was  issued  after  April  17,  1902,  and  was-  in 
effect  February  15,  1908,  upon  what  is  known  as  the  legal  rer 
serve  plan,  and  who  at  the  date  of  tho  issue  thereof  was  a  citizen 
of  the  United  States,  to  issue  to  each  such  policyholder  its  policy 
of  like  date  (nunc  pro  tunc),  age  at  issue,  kind-,  amount  of  insur- 
ance and  surrender  values',  (with  provisions  that  loan  and  sur- 
render values  should  not  be  lower  than  minimum  values  accord- 
ing to  present  N~ew  York  Insurance  Laws)  as  such  policyholder 
held  in  the  Mutual  Reserve;  that  a  notice  of  the  agreement,  in 
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form  acceptable  •  to  the  said  receivers,  should,  before  June  30, 
1908,  be  sent  to  such  policyholders  by  the  Postal;  that  the  lia- 
bility of  the  Postal  should  attach  at  once  upon  receipt  from  the 
policyholder,  on  or  before  July  30,  1908,  of  properly  executed 
acceptance;  that  this  acceptance  must  be  accompanied  by  all  poli- 
cies on  the  life  of  said  insured  on  the  "  legal  reserve "  plan,  as 
aforesaid,  in  the  Mutual  Reserve,  which  were  in  force  on  said 
15th  day  of  February,  190(8,  together  with  an  assignment  to  the 
Postal  of  all  such  policies  and  all  interest  thereunder  in  the  funds, 
assets  and  property  of  the  Mutual  Reserve.  A  plan  was  also 
provided  for  the  insured  to  sign  a  certificate  of  health,  or  if  he 
did  not  do  so,  to  make  an  added  lien  against  his  policy  on  such 
account.  That  at  the  time  of  the  making  of  this  contract  be- 
tween the  Postal  and  the  receivers  of  the  Mutual  Reserve,  the 
reserve  fund  on  these  policies  had  been  dissipated,  and  that  the 
receivers  of  the  Mutual  Reserve  were  without  apparent  means  to 
make  them  good,  and  the.  agreement  hereinbefore  specified  be- 
tween the  Postal  and  the  Mutual  Reserve  (section  6)  provided: 

"  Every  such  policy  shall,  in  order  to  provide  the  reserve 
therefor,  required  by  law,  be  charged  with  a  lien  bearing  in- 
terest at  three  and  one-half  (3M>#)  per  cent,  per  annum, 
payable  annually  in  advance  for  the  mean  mid-year  reserve 
on  said  registered  date  of  issue,  computed  on  the  net  lawful 
premiums  basis  according  to  the  American  experience  table, 
and  three  -and  one-half  (3*<2#)  per  cent,  interest,  which  lien, 
together  with  any  accrued  interest  thereon  (unless  and  to 
whatever  extent  sooner  discharged  in  whole  or  in  part  pay- 
ment thereof  or  thereon)  is  to  be  deducted  in  any  settlement 
under  said  policy." 

But  it  was  further  provided  in  section  7  of  said  agreement  that 
any  sums  that  the  Postal  might  receive  through  the  assignment 
of  the  policy  and  the  policyholder's  interest  in  the  assets  of  the 
Mutual  Reserve  should  apply  to  the  reduction  of  this  lien  "  for  the 
reserve  hereinbefore  referred  to,  any  excess  over  the  amount  of 
said  lien  to  be  paid  to  the  policyholders  in  cash." 

The  agreement  further  provided  that  the  Postal  should  have 
access  to  all  the  records  of  the  Mutual  Reserve  concerning  these 
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policies,  and  that  all  records  of  the  Mutual  Reserve  relating  ex- 
clusively to  policies  assigned  to  the  Postal,  including  original  ap- 
plications and  medical  examinations,  should  become  and  be  the 
property  of  the  Postal,  and  that  the  Postal  should  cause  two  per- 
sons named  by  the  Mutual  Reserve  to  be  elected  directors  of  the 
Postal. 

The  above,  I  think,  in  substance  states  the  essential  provisions 
of  the  agreement  between  the  Postal  and  the  receivers  of  the 
Mutual  Reserve,  and  it  was  in  pursuance  of  the  terms  there  laid 
down  that  the  policyholders  nn  the  Mutual  Reserve  transferred 
their  policies  therein  to  the  Postal,  and  received  from  the  Postal 
its  policies  of  like  date,  amount,  surrender  values,  etc.,  executed  as 
of  actual  date,  but  with  the  date  of  issue  distinctly  provided 
thereon  as  of  date  of  original  Mutual  Reserve  policy,  amounting 
in  round  numbers  to  two  million  dollars. 

The  question  involved,  as  I  understand  it,  is  whether  or  not  the 
Postal  is  entitled,  under  this  state  of  facts,  to  apply  the  select  and 
ultimate  method  of  valuing  these  policies,  -and  in  determining  the 
amount  the  company  could  rightfully  expend  in  obtaining  new 
business  during  the  year  this  business  was  taken  over.  In  other 
words,  the  matter  resolves  itself  into  a  question  of  whether  or  not 
this  insurance  received  by  the  Postal  from  the  policyholders  of 
the  Mutual  Reserve,  in  pursuance  of  and  in  accordance  with  the 
terms  of  this  agreement,  is  new  business,  as  contemplated  in  sec- 
tions 97  and  103  of  the  Insurance  Law,  or  whether  it  is  in  effect 
re-insurance  or  the  taking  over  of  old  business. 

It  was  an  essential  element  of  the  contract  that  the  policyholder 
who  received  this  policy  from  the  Postal  was  to  assign  and  turn 
over  to  the  Postal  his  policies  and  all  rights  and  interest  in  the 
property  of  the  Mutual  Reserve.  Xo  one  could  take  advantage  of 
this  offer  except  a  policyholder  in  the  Mutual  Reserve,  and  except 
on  surrender  therefor  of  his  policy  in  the  Mutual  Reserve.  He 
received  back  from  the  Postal  its  policy  contracting  to  do  ex- 
actly the  same  thing  and  at  the  same  time  as  provided  in  the  policy 
surrendered.  The  thing  accomplished,  was  that  the  conditions  of 
the  original  policy  were  restored  to  full  life  and  made  operative. 
It  is  true,  however,  that  the  'actual  situation  of  the' policyholder 
was  changed  in  the  transaction.     At  the  time  of  the  transaction 


Digit 


zed  by  G00gle 


782  Report  of  the  Attorney-Generai,. 

there  was  no  existing  reserve  to  protect  the  policyholder.  To 
make  his  policy  effective  for  its  own  purposes,  such  a  reserve  must 
exist.  To  meet  this  situation  a  plan  was  worked  out  whereby  the 
Mutual  Reserve  was  to  turn  over  to  the  Postal  such  sums  as  they 
were  able  to  realize  out  of  the  assets  of  the  Mutual  Reserve,  ap- 
plicable thereto,  to  apply  on  this  reserve,  and  any  excess  realized 
over  the  amount  thereof  was  to  go,  not  to  the  Postal,  to  whom  the 
policy  in  the  Mutual  Reserve  had  been  assigned,  but  to  the  policy- 
holders themselves.  To  secure  the  continuation  of  the  conditions 
of  his  original  rolicy,  the  policyholder  was  to  give  a  lien  on  the 
fund  to  the  new  company  undertaking  to  carry  out  these  condi- 
tions, finally  payable  to  him  under  his  policy,  for  the  balance  of 
such  reserve.  The  policyholder  paid  nothing  at  the  time  of  the 
exchange  of  policies,  nor  did  he  agree  to  pay  anything  other  than  as 
agreed  under  the  old  policy.  He  paid  no  different  premium  and 
contracted  no  personal  liability  by  reason  of  the  new  policy,  but 
merely  'agreed  that  the  amount  of  the  mean  reserve  on  his  policy, 
which  the  Mutual  Reserve  failed  to  turn  over  to  the  Postal  should 
be  a  lien  on  such  policy.  Had  the  reserve  fund  existed  unim- 
paired in  the  hands  of  the  Mutual  Reserve,  and  had  it  been  turned 
over  to  the  Postal,  it  seems  to  me  that  there  would  have  been  lack- 
ing none  of  the  elements  of  ordinary  re-insurance.  In  such  case, 
the  reserve  fund  accumulated  in  the  hands  of  one  company  could 
not  be  treated  as  premium  instead  of  reserve  in  the  hands  of  the 
company  taking  over  such  insurance.  The  Postal  and  the  Mutual 
Reserve  worked  out  a  plan  whereby  the  Postal  was  protected  by 
lien  on  the  policies  for  this  reserve,  and  placed  in  the  same  situa- 
tion as  though  the  reserve  had  been  furnished  in  any  other  manner. 
The  Postal  contends  that  "  There  is  no  provision  that  the  policy 
is  issued  in  exchange  for  the  other  policy  or  in  substitution  for 
it."  It  seems  to  me  that  such  is  the  fair  meaning  of  the  contract 
The  contract  between  the  Postal  and  the  receivers  pertains  solely 
to  the  matter  of  getting  the  Mutual  Reserve  policies  into  the  hands 
of  the  Postal.  The  surrender  of  the  Mutual  Reserve  policies  and 
all  rights  thereunder,  except  such  sums  as  might  be  realized  in 
excess  of  the  legal  reserve,  was  specifically  required  by  the  policy- 
holder in  such  contract  and  in  the  application  prepared  by  the 
Postal,  in  pursuance  of  which  the  Postal  policies^  were  issued. 
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I  think  the  essence  of  the  select-and-ultimate  method  theory  of 
valuations  is  lacking.  These  policyholders  were  not  obtained  by 
the  Postal  at  the  actual  date  of  policy  by  selection  of  preferred 
risks.  No  examination  by  medical  experts  was  required  or  had 
at  this  time.  The  date  of  selection  of  these  risks  went  back  to  the 
date  of  the  original  Mutual  Reserve  policy.  To  apply  the  select- 
and-ultimate  method  to  risks  that  were  not  selected,  but  embraced 
in  an  entire  class,  cannot  come  within  the  intent  of  the  law. 
When  the  new  policy  was  given  as  of  date  of  the  original  policy  a 
reserve  must  be  provided  sufficient  for  it  as  of  such  date.  To  say 
to  the  policyholder  whose  reserve  has  been  squandered,  -and  who, 
desiring  to  have  his  policy  properly  protected,  has  helped  to  make 
the  reserve  good  —  this  fund  which  you  have  contributed,  with 
the  understanding  that  it  is  a  reserve  on  your  policy,  is  not  re- 
serve, but  is  a  premium,  only  part  of  which  is  reserve  —  does  not 
appeal  to  me  as  sound. 

I  am  of  the  opinion,  therefore,  that  the  transaction  amounted  to 
a  re-insurance  on  the  part  of  the  Postal  of  the  business  of  the 
Mutual  Reserve,  and  that  it'  does  not  occupy  the  position  of  new 
business  to  which  the  select-and-ultimate  method  may  be  applied. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Insurance  IjO,w  —  Fire  Insurance. 

Onondaga  County  Mutual  Fire  Insurance  Companies.  Present 
policyholders  not  entitled  to  share  in  assets  received  by  In- 
surance Department,  while  such  companies  are  in  process  of 
liquidation. 

.STATE  OF  NEW  YORK, 

Attorney-General's  Office, 
Albany,  July  23,  1909. 

Hon.    William   H.   Hotchkiss,    Superintendent   of  Insurance, 
Albany,  N.  F..: 
Dear  Sir. —  Your  communication  of  July  22,  1909,  received. 
In  answer  to  the  question  therein  contained1  as  to  whether  or 
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not  in  the  case  of  the  seven  mutual  fire  insurance  companies  of 
Onondaga  county,  which  are  now  in  process  of  liquidation  through 
your  department,  holders  of  policies  in  said  companies,  in  case  of 
fire  now  occurring,  would  be  entitled  to  share  in  the  assets  re- 
ceived by  your  department  in  process  of  such  liquidation,  I  desire 
to  say  that,  and  it  is  my  opinion,  that  such  policyholders  are 
not  entitled  to  share  in  the  assets  which  may  come  to  the  hands 
of  your  department  through  the  lequidation  of  the  business  of 
said  several   corporations. 

The  law  seems  to  be  settled  that  where  a  receiver  is  appointed 
of  an  insolvent  mutual  fire  insurance  company,  the  outstanding 
policies  of  said  company  are  thereupon  cancelled  by  operation 
of  law,  and  that  subsequent  losses  under  such  policies  are  not 
liabilities  which  may  be  enforced  against  the  receiver. 

I  am  of  the  opinion  that  the  same  rule  applies  in  the  case  of 
these  several  companies,  and  that  the  policyholders,  who  are 
members  of  the  company,  in  case  of  fire,  would  have  no  claim 
against  the  assets  in  your  hands. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Insurance  Law  —  Sections  83,  102  —  Domestic  Life  Companies. 

Participating    and    non-participating    business.     (See    opinions 
June  20,  1906,  p.  539,  Report;  July  20,  1907,  p.  509,  Report) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  24,  1909. 

Hon.   William  H.  Hotohkiss,   Superintendent  of  Inswnmce, 
Albany,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  7th  intant  in  which  you 
ask  to  be  advised  whether  a  life  insurance  company,  originally 
organized  on  a  nonparticipating  basis,  which  is  afterward  elected 
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to  dk)  a  participating  business,  can  thereafter  return  to  a  non- 
participating  basis. 

In  1906  the  Legislature  passed  an  act  amending  the  Insurance 
Law  generally.  Section  83  was  amended  to  provide  for  the  dis- 
tribution annually  of  the  surplus  applicable  thereto  to  the  policy- 
holders of  a  domestic  life  insurance  company.  The  section  con- 
tains this  exception: 

"  This  section  shall  not  apply  to  any  stock  life  insurance 
corporation  which  on  or  after  the  first  day  of  January,  nine- 
teen hundred  and  seven,  shall  transact  and  shall  represent 
itself  as  transacting  its  business  exclusively  upon  a  non- 
mutual  basis  and  shall  after  said  date  issue  only  nonpartici- 
pating  policies." 

Section  97  of  the  act  limits  the  expenses  of  a  life  insurance 
corporation.  This  section  also  contains  an  exception  clause  which 
provides : 

"  This  section  shall  not  apply  to  expenses  made  or  incurred 
in  the  business  of  industrial  insurance  nor,  except  as  to  the 
limitation  of  expenses,  for  the  first  year  of  insurance,  and 
as  to  compensation  of  loans  and  advances  to  agents  or  solicit- 
ors, to  stock  corporations  issuing  and  representing  themselves 
as  issuing  nonparticipating  policies  exclusively." 

The  effect  of  this  section  is  to  restrict  a  company  issuing  par- 
ticipating policies  in  its  expenses  in  a  manner  that  a  company 
issuing  nonparticipating  policies  is  not  restricted.  The  reason 
for  this  restriction  being  placed  upon  participating  policy  compa- 
nies would  seem  to  be  that  the  holder  of  a  participating  policy 
is  entitled  to  share  in  the  surplus  of  the  company,  and  that,  there- 
fore, the  matter  of  the  company's  expenses  are  of  great  importance 
to  such  policyholder  in  determining  the  amount  received  by  him 
under  the  participating  clause  of  the  policy.  The  holder  of  a 
nonparticipating  policy,  on  the  other  hand,  has  no  interest  in  the 
surplus  of  the  company.  The  amount  to  be  received  under  his 
policy  is  fixed  in  the  contract.  The  same  act  which  contained1  the 
above  provisions  also  contained  section  102  which  reads : 

"  No  domestic  mutual  life  insurance  corporation  and  no 
domestic  stock  life  insurance  corporation  hereafter  issuing 
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or  professing  to  issue  any  participating  policies,  shall  issue 
any  policies,  except  annuities,  which  do  not  by  their  terms 
give  to  the  holders  thereof  full  right  to  participate  in  the 
accumulations  of  said  corporation  as  provided  in  this  chap- 
ter. This  section  shall  not  apply  to  paid-up  or  temporary 
and  pure  endowment  insurance  issued  or  granted  in  exchange 
for  lapsed  or  surrendered  policies." 

The  intent  of  these  provisions  taken  together  seems  to  be  to 
lay  down  a  general  plan  to  safeguard  the  participating  policy- 
holders' rights  in  the  company's  surplus.  If  the  proper  construc- 
tion of  sections  83  and  102  permits  a  company  that  has  elected 
after  January  1,  1907,  to  do  business  on  a  participating  basis  to 
change  at  will  to  a  nonparticipating  basis,  then  the  whole  intent 
and  purpose  of  the  statute  to  protect  the  participating  policy^ 
holders'  rights  are  done  away  with  in  so  far  as  the  policyholders 
of  such  company  are  concerned.  If  such  construction  is  to  be 
placed  on  these  sections  then  the  policyholders  of  all  participating 
policy  companies  are  subject  at  any  time  to  have  the  safeguards 
thrown  about  them  by  this  statute  summarily  removed  by  the  act 
of  the  company. 

I  do  not  believe  that  this  was  the  legislative  intent.  The  whole 
purpose  of  the  act  is  in  conflict  with  such  interpretation.  Not 
only  does  the  intent  seem  clear  that  a  company  which  has  done 
a  participating  business  since  1907  should  be  held  thereafter  to 
the  restrictions  which  the  law  places  around  participating  compa- 
nies for  the  protection  of  the  rights  of  its  policyholdiers,  but  the 
language  of  sections  83  and  102  also  seem  clearly  to  so  provide. 

Section  83  provides  that 

"  Except  as  herein  provided  every  domestic  life  insurance 
corporation  heretofore  or  hereafter  organized,  *  *  *  shall 
provide  in  every  policy  issued  on  or  after  the  first  day  of 
January,  nineteen  hundred  and  seven,  that  the  proportion  of 
the  surplus  accruing  upon  said  policy  shall  be  ascertained 
and  distributed  annually."  - 

To  this  rule  there  is  the  exception  mentioned  heretofore  that 
the  section  shall  not  apply  to  stock  life  insurance  corporations 
"  which  on  or  after  the  first  day  of  January,  nineteen  hundred 
and  seven,  shall  transact  and  shall  represent  itself  as  transacting 
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its  business  exclusively  upon  a  nonmutual  basis  and  shall  after 
said  date  issue  only  non-participating  policies/' 

A  life  insurance  company  such  as  you  mention  which  issued 
nonparticipating  policies  up  to  August  11,  1908,  at  which  time 
it  elected  to  do  only  a  participating  business  and  since  that  time 
has  issued  only  participating  policies,  cannot  now  I  believe  qualify 
within  the  exception  clause  above  quoted. 

Section  83,  taken  in  conjunction  with  section  102,  in  my  opin- 
ion, does  not  permit  such  a  company  to  change  from  a  participat- 
ing to  a  nonparticipating  business. 

This  conclusion  is  not  in  conflict  with  the  opinion  of  Attorney- 
General  Mayer  of  June  20,  1906,  in  re  Manhattan  Life  Insurance 
Company,  nor  with  the  opinions  of  Attorney-General  Jackson, 
referred  to  in  your  communication. 
Very  truly  yours, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 

Insurance  Law  —  Fire  Insurance  Companies. 

Formation  of  Fire  Insurance  Companies  with  division  of  stock 
into  two  classes,  common  and  preferred,  not  forbidden  by  the 
Insurance  Law.  Provision  of  Stock  Corporations  Law,  sec- 
tion 61,  govern.     (People  ex  rel.  Brown  v.  Koenig.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  27,  1909. 

Hon.  William  H.  Hotchkiss,  Superintendent  of  Insurance, 
Albany,  N.  Y.: 

Dear  Sir.—- 1  have  your  letter  of  the  26th  inst.,  in  which  you 
inquire  whether  a  fire  insurance  corporation  may  organize  in  this 
State  with  its  stock  divided  into  two  classes,  common  and  pre- 
ferred, with  different  dividends,  provided  it  has  at  least  the  mini- 
mum capital  required  by  law. 

I  have  given  this  matter  careful  attention  and  in  my  opinion 
there  is  no  objection  to  this  procedure.  The  Insurance  Law  itself 
contains  no  reference  whatever  to  the  question,  whi^h  must   there- 
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fore,  be  governed  by  the  provisions  of  the  Stock  Corporations  Law. 
An  examination  of  this  statute  discloses  that  in  section  01  it  is 
provided  as  follows : 

"  Preferred  and  common  stock.  Every  domestic  stock  cor- 
poration may  issue  preferred  stock  and  common  stock  and 
different  classes  of  preferred  stock,     *    *    *    ." 

Under  the  recent  decision  of  the  Appellate  Division,  First  De- 
partment, in  People  ex  rel.  Brown  v.  Koenig,  it  is  decided  that  the 
conditions  regarding  the  rights  of  different  classes  of  stock  con- 
tained in  the  certificate  of  incorporation  are  merely  matters  of  con- 
tract between  the  stockholders.  Moreover,  it  is  perfectly  well 
settled  that  it  is  legal  for  a  stock  corporation  to  divide  its  stock 
into  two  classes,  one  receiving  a  different  amount  of  dividends 
than  the  other.  I  therefore  advise  you  that  there  is  nothing  im- 
proper in  the  proposed  incorporation. 

Yours  respectfully, 

EDWAED  E.  O'MALLEY, 

Attorney-General. 

Insurance  Lam  —  Section  52  —  Domestic  Insurance  Companies 
—  Amendment  of  Charters. 

Charter  of  the  United  States  Title  Guaranty  and  Indemnity  Com- 
pany cannot  be  amended  so  as  to  eliminate  therefrom  insur- 
ance powers. 

(See  section  32,  Stock  Corporations  Law,  section  18  Consolidated 
Laws.  People  ex  rel.  Municipal  Gas  Company  v.  Eice,  138 
N.  Y.  151.) 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  November  17,  1909. 

Hon.  William  H.  Hotchkiss,  Superintendent  of  Insurance, 
Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  5th  inst,  in  which 
you  ask  in  reference  to  the  United  States  Title,  Guaranty  and 
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Indemnity  Company,  "  Can  this  company  amend  its  charter  so  as 
to  extinguish  its  insurance  powers,  and  if  so,  what  proceedings 
must  it  take  to  accomplish  this  result  ? " 

I  have  carefully  considered  the  contents  of  your  letter  and  also 
the  memoranda  submitted  therewith,  including  letter  from  Hugo 
Hirsch,  counsel  for  the  United  States  Title,  Guaranty  and  Indem- 
nity Company,  in  which  he  sets  forth  certain  authorities  upon 
which  he  claims  that  the  certificate  of  incorporation  may  be 
amended  as  suggested,  and  also  memorandum  from  your  counsel, 
calling  my  attention  to  certain  authorities. 

I  have  given  this  question  very  careful  attention,  and,  in  my 
opinion,  the  charter  of  the  company  cannot  be  amended  under  the 
existing  statutes  so  as  to  eliminate  its  insurance  powers  therefrom. 
Section  52  of  the  Insurance  Law  provides  for  amendment  by 
domestic  insurance  companies,  in  two  classes :  First,  authorizing 
those  doing  business  October  1,  1892,  to  amend  their  charters  so 
as  to  come  under  the  provisions  of  the  Insurance  Law ;  and,  second, 
allowing  domestic  corporations  in  general  to  amend  their  charter 
as  therein  specified. 

Attorney-General  Cunneen  construed  this  section  of  the  law,  in 
an  opinion  rendered  in  1904  (Attorney-General's  Eeport  for  1904, 
p.  428),  and  held  that  under  it  no  part  of  the  old  charter  could 
be  eliminated.  The  only  question,  therefore,  which  is  now  pre- 
sented to  me  for  determination  is  whether  section  18  of  the  Stock 
Corporations  Law  permits  the  amendment  of  a  charter  by  elimi- 
nating any  power. 

Section  18  reads  as  follows: 

"Any  stock  corporation  heretofore  or  hereafter  organized 
under  any  general  or  special  law  of  this  state,  may  alter  its 
certificate  of  incorporation  so  as  to  include  therein  any  pur- 
poses, powers  or  provisions  which  at  the  time  of  such  altera- 
tion may  apply  to  corporations  engaged  in  a  business  of  the 
same  general  character,  or  which  might  be  included  in  the 
certificate  of  incorporation  of  a  corporation  organized  under 
any  general  law  of  this  state  for  a  business  of  the  same  gen- 
eral character,    *    *    *." 

It  would  seem  that  the  reasoning  of  Attorney-General  Cun- 
neen's  opinion  above  referred  to,  applies  with  equal  force  to  the 
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proper  interpretation  of  this  section.  It  is  true  that  under  the 
authorities  cited  by  counsel  for  the  company,  if  the  statute  merely 
said  that  the  corporation  could  "  alter  "  its  certificate,  that  word 
would  be  broad  enough,  standing  alone,  to  permit  excision  as  well 
as  inclusion.  The  statute,  however,  does  not  stop  there,  but  de- 
fines the  manner  in  which  the  certificate  may  be  altered,  clearly 
limiting  it  to  the  inclusion  of  new  powers. 

I  have  found  no  judicial  decision  upon  this  precise  question,  but 
what  expressions  of  opinion  I  have  found,  sustain  the  foregoing 
conclusion.  In  People  ex  rel.  Municipal  Gas  Company  v.  Rice, 
138  N".  Y.  151,  in  speaking  of  the  effect  of  this  velry  section,  which 
was  then  section  32  of  chapter  688,  Laws  of  1892,  Judge  O'Brien 
used  the  following  language,  at  page  155 : 

"Chapter  688  of  the  Laws  of  1892  (§  32)  authorizes 
any  stock  corporation,  theretofore  or  thereafter  organized 
under  any  general  or  special  law,  to  amend  its  certificate  and 
extend  or  alter  its  business  and  powers  in  two  cases.  (1)  The 
purpose  and  powers  of  such  corporation  may  be  enlarged  or 
extended,  as  to  include  any  purpose  and  powers  which,  at 
the  time  of  such  extension,  had  been  conferred  by  law  upon 
corporations  engaged  in  a  business  of  the  same  general  char- 
acter. (2)  They  can  also  be  enlarged  or  extended  to  embrace 
any  purposes  or  powers  which  might  properly  be  included  in 
the  certificate  for  the  formation  of  a  corporation  of  the  same 
general  character  under  any  general  law." 

In  other  words,  in  the  opinion  of  the  learned  justice,  the  words 
"alter  so  as  to  include"  were  synonymous  with  "enlarge"  or 
"  extend."  In  view  of  this  definition  of  the  scope  of  this  section 
by  such  a  high  tribunal,  I  would  not  feel  justified  in  advising  you 
that  you  might  depart  from  the  apparently  plain  language  of  the 
statute.  It  is  therefore  my  opinion  that  there  is  no  power  con- 
ferred by  law  upon  this  company  to  so  amend  its  charter  as  to  ex- 
clude its  powers  of  doing  an  insurance  business. 
Yours  respectfully, 

EDWAKD  B,  O'MALLEY, 

A  ttorney-General. 
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OPINIONS    RENDERED    THE    STATE    SUPERINTEND- 
ENT OF  PRISONS. 


Prisoners  —  Penal  Code,  section  688a. 

Maximum  sentence  for  burglary  and  petit  larceny.  Whether 
penalty  prescribed  refers  to  first  offense.  Paroles,  when  eligible 
for,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  2,  1909. 

Hon.    C.    V.    Collins,    Superintendent    Prison    Department, 
Albany,  N.  Y.: 

Dear  Sir. — I  am  in  receipt  of  your  letter  of  the  26th  ult.,  re- 
questing my  opinion  as  to  the  construction  of  section  688a  of  the 
Penal  Code,  and  beg  to  advise  as  follows : 

You  state  that  there  has  been  received  at  Auburn  Prison  a 
prisoner  sentenced  to  life  imprisonment  under  this  section  for 
burglary  and  petit  larceny.  By  this  section  it  is  provided  that,  a 
person  who  has  been  three  times  convicted  of  felonies  or 'attempts 
to  commit  felonies  shall  be  sentenced  upon  conviction  of  a  fourth  or 
.subsequent  offense  to  imprisonment  in  State  prison  for  the  term  of 
his  natural  life.  The  section  then  provides  that  he,"  *  *  *  *  after 
serving  a  period  of  time  equal  to  the  maximum  penalty  prescribed 
for  the  offence  of  which  he  is  convicted,  less  the  usual  commutation 
for  good  conduct,  shall  become  subject  to  the  jurisdiction  of  the 
Board  of  Commissioners  of  paroled  prisoners,  and  may  be  paroled 
upon  such  conditions  as  said  Board. may  prescribe,  but  said  Board 
shall  not  grant  an  absolute  discharge  to  such  prisoner." 

The  maximum  penalty  for  burglary  as  a  first  offense  is  five 
years.  Section  688  of  the  penal  code  makes  a  higher  penalty  for 
second  and  subsequent  offenses.  You  ask  my  opinion  whether 
in  construing  the  language  quoted  above  from  section  688a  the 
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maximum  penalty  prescribed  for  the  offense  refers  to  the  first 
offense  or  to  subsequent  offenses.  In  my  judgment  the  words 
clearly  refer  to  the  maximum  penalty  prescribed  for  the  first 
offense.  If  any  other  meaning  were  to  be  given  them  they  might 
be  held  to  apply  to  the  penalty  provided  by  this  very  section  for 
the  fourth  offense,  and  therefore  be  rendered  inoperative.  In 
other  words,  the  maximum  penalities  for  burglary  of  five  years 
and  petit  larceny  of  one  year  would  govern  the  interpretation  of 
the  case  mentioned  by  you*>and  tff ter  six  years,  less  commutation, 
the  prisoner  would  be  eligible  for  parole. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Code  of  Criminal  Procedure  —  Prisoners. 

Case  of  William  Jones,  convicted  of  murder,  first  degree.     Order 
for  stay  of  execution.    Application  to  Governor  for  reprieve. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February1 13,  1909. 

Hon.  Cornelius  V.  Collins*,  Superintendent  of  State  Prisons, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  favor  of  February  11,  1909,  stating 
that  the  judgment  of  conviction  against  William  Jones  of  murder 
in  the  first  degree  was  affirmed  by  the  Court  of  Appeals  on  January 
5,  1909,  and  that  said  court  has  fixed  the  week  beginning  Febru- 
ary 15,  1909,  as  the  week  during  which  the  original  sentence  of 
death  shall  be  executed,  and  inquiring  whether  the  warden  of 
Sing  Sing  prison  should  do  execution  of  the  sentence  despite  the 
fact  that  since  said  order  of  the  Court  of  Appeals  there  have  been 
served  on  the  warden  orders  to  show  cause,  signed  by  Supreme 
Court  justices,  why  the  defendant  should  not  have  a  new  trial 
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upon  newly  discovered  evidence  and  purporting  to  order  stay  of 
execution  until  the  hearing  and  determination  of  the  motion  afore- 
said for  a  new  trial  and  the  entry  of  an  order  thereon. 

In  section  18  of  the  Constitution  of  New  York,  adopted  on 
April  20,  1777,  it  was  provided : 

"  That  the  Governor  *  *  *  sliall  have  power  *  *  *, 
at  his  discretion,  to  grant  reprieves  and  pardons  to  persons 
convicted  of  crimes  other  than  treason  or  murder,  in  which 
he  may  suspend  the  execution  of  the  sentence  until  it  shall 
be  reported  to  the  legislature  at  their  subsequent  meeting,  and 
they  shall  either  pardon  or  direct  the  execution  of  the  crimi- 
nal, or  grant  a  further  reprieve." 

This  power  of  the  Legislature  was  exercised  in  the  cases  of  sev- 
eral persons  convicted  of  murder,  some  being  pardoned  and  others 
being  "  further  reprieved,"  but  the  system  being  unsatisfactory  in 
its  operation,  it  was  changed  by  artisle  III,  section  5  of  the  Consti- 
tution of  1821,  which  was  as  follows: 

"  The  governor  shall  have  power  to  grant  reprieves  and 
pardons  after  conviction,  for  all  offences,  except  treason  and 
cases  of  impeachment.  Upon  conviction  for  treason,  he  rhall 
have  power  to  suspend  the  execution  of  the  sentence  until  the 
case  shall  be  reported  to  the  legislature,  at  its  next  meeting; 
when  the  legislature  shall  either  pardon,  or  direct  the  execu- 
tion of  the  criminal  or  grant  a  further  reprieve." 

On  February  5,  1828,  Governor  Clinton  addressed  a  letter  to 
Hon.  Ogden  Edwards,  presiding  judge  of  a  Court  of  Oyer  and 
Terminer,  held  in  and  for  the  city  and  county  of  New  York, 
wherein  "  to  prevent  the  act  to  which  I  except  from  being  drawn 
into  precedent,"  he  protested  against  the  action  of  the  court  in 
reprieving  William  Miller,  convicted  therein  of  murder,  upon  the 
ground  that  the  Constitution  entrusted  the  Governor  with  power 
over  reprieves  and  pardons  and  that  such  power  was  exclusive. 
In  the  course  of  this  letter  Governor  Clinton  said : 

"  The  power  claimed  in  this  case  by  the  court  over  which 
you  preside,  has  never  been  exercised  before  in  this  country ; 
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it  is  incompatible  with  the  arrangements  of  our  government ; 
against  the  constitution;  and  pregnant  with  the  most  mis- 
chievious  results.  It  has  been  claimed  in  extraordinary  cases 
by  the  Judges  in  England;  but  the  great  commentator  who 
concedes  it,  qualifies  the  concession  by  saying  that  it  is  rather 
by  common  usage  than  of  strict  right.  The  judges  are  ema- 
nations of  the  regal  power  and  even  the  king  himself  in  his 
regal  office,  though  not  in  person,  is  always  present  in  the  eye 
of  the  law,  in  all  his  courts.  Our  government  is  divided  into 
three  great  departments:  legislative,  executive  and. judicial. 
Our  judicary,  as  well  as  the  others,  must  look  for  its  powers 
in  the  grants  of  the  constitution.  Now  it  must  be  admitted 
that  the  power  that  reprieves  or  pardons,  is  an  executive 
power  expressly  delegated;  and,  however* it  may  be  repre- 
sented in  Hale,  Hawkins  and  Blackstone,  they  can  be  of  no 
authority  on  this  occasion.  There  may  be  emergent  cases  in 
which  reprieves  or  pardons  ought  to  be  granted;  in  cases  of 
pregnancy,  insanity,  or  unexpected  discovery  of  innocence. 
In  these  cases,  if  the  executive  power  cannot  operate,  in  all 
probability,  the  sheriff,  relying  on  the  justice  of  his  country, 
might  take  the  risk  upon  himself,  and  without  any  pretence 
of  authority,  exercise  mercy  upon  indeed  an  awful  responsi- 
bility. But  this  case  is  a  different  one ;  it  is  a  claim  of  right ; 
and  the  pernicious  consequences  to  which  it  may  lead  are 
obvious.  There  is  a  court  of  oyer  and  terminer,  in  every 
county,  and  there  are  56  counties.  Admit  the  power  over 
reprieves  to  be  in  56.  courts ;  admit  that  these  courts  are  more 
or  less  trustworthy,  more  or  less  liable  to  deception;  may 
they  not  in  many  cases  prostrate  justice,  and  adopt  measures 
of  the  most  injurious  tendency.  The  power  of  the  executive 
may  be  completely  overthrown  in  this  respect ;  for,  if  a  court 
may  respite  for  a  day,  they  may  for  a  year." 

Before  this  letter  was  received  by  Judge  Edwards,  Governor 
Clinton  died,  and  the  judge's  reply  was  therefore  addressed  to  the 
Lieutenant-Governor.  These  letters  are  found  in  9  Cowen  at 
pages  730-746.  In  his  letter  Judge  Edwards  took  the  position 
that  at  common  law  the  power  of  granting  such  a  reprieve  belonged 
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of  common  right  to  every  tribunal  invested  with  authority  to 
award  execution  as  was  the  Court  of  Oyer  and  Terminer;  that, 
inasmuch  as  the  Constitution  expressly  declared  that  such  parts 
of  the  common  law  as  did  form  the  law  of  the  Colony  of  New 
York  in  April,  1775,  should  be  and  continue  the  law  of  this  State, 
except  so  far  as  it  is  repugnant  to  the  Constitution,  and  the  power 
entrusted  to  the  Governor  by  the  Constitution  to  reprieve  not  being 
stated  to  be  exclusive,  therefore,  the  exercise  of  such  power  by  the 
court  was  not  forbidden. 

On  December  10,  1828,  Part  IV,  of  the  Revised  Statutes  of 
the  State  of  New  York  was  adopted,  and  by  section  15  of  title 
1  of  chapter  1  thereof  it  was  provided: 

"No  judge,  court  or  officer,  other  than  the  governor,  shall 
have  any  authority  to  reprieve  or  suspend  the  execution  of 
any  convict  sentenced  to  the  punishment  of  death;  except 
sheriffs,  in  the  cases  and  in  the  manner  hereinafter  pro- 
vided." 

This  section  (which  was  entirely  new  matter  and  which  was 
passed  to  put  an  end  to  the  claim  set  forth  by  Judge  Edwards  and 
such  exercise  of  power  [1  Parker's  Criminal  Rep.  267])  was 
followed  by  a  number  of  sections  providing  for  action  by  the 
sheriff  and  suspension  of  execution  in  cases  of  convicts  that  be- 
came insane,  or  were  pregnant,  in  this  respect  continuing  the 
practice  at  common  law  (Blackstone's  Commentaries,  Book  IV, 
title  31.) 

Section  5  of  article  IV  of  the  Constitution  of  1846  (and  of 
1894)  provided: 

"  The  Governor  shall  have  the  power  to  grant  reprieves, 
commutations  and  pardons  after  conviction,  for  all  offences 
except  treason  and  cases  of  impeachment,  upon  such  con- 
ditions and  with  such  restrictions  and  limitations,  as  he  may 
think  proper,  subject  to  such  regulations  as  may  be  provided 
by  law  relative  to  the  manner  of  applying  for  pardons. 
Upon  conviction  for  treason,  he  shall  have  power  to  suspend 
the  execution  of  the  sentence,  until  the  case  shall  be  reported 
to  the  Legislature  at  its  next  meeting,  when  the  Legislature 
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shall  either  pardon,  or  commute  the  sentence,  direct  the  ex- 
ecution of  the  sentence  or  grant  a  further  reprieve.  He  shall 
annually  communicate  to  the  Legislature  each  case  of  re- 
prieve, commutation  or  pardon  granted,  stating  the  name 
of  the  convict,  the  crime  of  which  he  was  convicted,  the 
sentence  and  its  date  and  the  date  of  the  commutation,  par- 
don or  reprieve." 

It  will  be  noted  that  the  Constitution  of  1821  said  "  The  Gover- 
nor shall  have  power  to  grant  reprieves,"  and  in  commenting 
thereon  Judge  Edwards  had  said : 

"Now  as  the  words  of  the  Constitution  are,  not  that  he 
shall  have  exclusive  power ;  nor  even  the  power,  which  might 
imply  the  whole  power ;  but  it  is  more  guarded  and  is  simply 
'  shall  have  power    *    *    *.'  " 

The  Constitution  of  1846  provided  "  The  Governor  shall  have 
the  power  to  grant  reprieves."  This  change,  therefore,  is  of 
great  significance. 

In  October  1851,  the  Supreme  Court,  New  York  General  Term, 
in  Carnal  v.  People,  1  Parker  Crim.  Kep.  262,  held  that  inas- 
much as  the  section  of  the  statute  (2  K.  S.  658,  section  15)  here- 
tofore quoted  was  followed  in  the  law  by  provisions  granting 
general  power  to  the  court,  or  a  justice  thereof,  to  issue  stays 
in  connection  with  writs  of  error  in  criminal  cases,  that  the  two 
provisions  must  be  held  to  be  not  in  conflict,  but  if  they  were  to 
be  considered  as  in  conflict  that  the  former  section  would  have  to 
yield  to  the  later  provisions  as  to  stays  "  upon  the  well-known  rule 
that  the  last  expression  of  the  legislature  is  supposed  to  best  de- 
clare its  intentions."     The  Court  said  (page  265)  : 

"  We  have  been  referred  to  only  one  case  (Freeman's) 
where  such  an  order  has  been  granted,  and  in  that  case  the 
right  to  grant  it  seems  not  to  have  been  a  subject  of  discus- 
sion or  adjudication." 

Since  the  decision  in  the  Carnal  ease  the  statute  has  been  so 
changed  as  to  expressly  limit  and  define  the  powers  of  the  courts, 
or  any  judge  thereof,  to  grant  stay  upon  appeal  (sections  527 
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and  528  of  the  Code  of  Criminal  Procedure ),  and  writs  of  error 
in  criminal  actions  are  abolished  by  section  515  of  that  Code. 

By  section  495  of  the  Code  of  Criminal  Procedure  (enacted  in 
1881  and  while  writs  of  error  were  still  pending)  it  is  provided: 

"  No  judge,  court  or  officer  other  than  the  Governor,  can 
reprieve  or  suspend  the  execution  of  a  defendant  sentenced 
to  the  punishment  of  death,  except  where  a  sheriff  is  author- 
ized so  to  do,  in  a  case  and  in  the  manner  prescribed  in  the 
following  sections  of  this  chapter.  This  section  does  not 
apply  to  a  stay  of  proceedings  upon  an  appeal  or  writ  of 
error."     * 

This  last  sentence  was  added  to  make  the  statute  law  conform  to 
the  Carnal  case,  which  says  (page  269) : 

"  If  the  section  which  forbids  the  interference  of  a  judge 
is  confined  to  cases  where  the  review  or  suspension  is  for 
purposes  other  than  a  review  of  the  case  in  a  higher  court, 
and  the  section  which  allows  him  to  grant  a  stay  of  proceed- 
ings is  confined  solely  to  cases  where  such  review  is  sought, 
they  can  exist  in  junison  with  each  other,  and  in  entire  har- 
mony with  the  whole  system.  There  will  then  be  left  with  the 
judges  that  which  is  conceded  to  them  in  all  other  cases, 
civil  and  criminal,  viz. :  the  power  to  stay  proceedings  until 
a  review  can  be  had  in  a  higher  tribunal ;  and  there  will  be 
left  to  the  governor  his  full  power  to  pardon,  suspend  or 
reprieve  execution," 

No  where  in  the  statutes  is  there  any  provision  for  a  stay  of 
proceedings  pending  determination  of  a  motion  for  a  new  trial 
on  newly-discovered  evidence. 

Section  518  of  the  Code  of  Criminal  Procedure  is  as  follows: 

"  An  appeal  to  the  appellate  division  of  the  supreme  court 
may  be  taken  by  the  people  in  the  following  cases,  and  no 
other : 

"  1.  Upon  a  judgment  for  the  defendant,  on  a  demurrer 
to  the  indictment; 

"  2.    Upon  an  order  of  the  court  arresting  the  judgment." 
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"  The  right  to  appeal  in  criminal  cases  is  statutory  only 
and  in  the  absence  of  a  statute  authorizing  an  appeal  in  a 
given  case  no  appeal  can  be  taken." 

People  v.  Trezza^  128  N.  Y.  532. 

Prom  the  order  of  respite  attempted  to  be  made  in  this  case  no 
appeal  lies. 

It  is  plain  from  both  the.  constitutional  and  the  statutory 
scheme  that  reprieves  should  be  sought  from  the  Executive  if  the 
time  before  that  set  for  execution  is  too  short  for  a  proper  and 
thorough  presentation  to  and  consideration  by  the  Court  of  the 
facts  upon  which  the  new  trial  is  sought  If  the  Executive  is 
convinced  that  the  application  is  without  merit  then  the  matter 
should  endv 

Much  complaint  of  the  law's  delays  in  criminal  cases  is  con- 
stantly made.  With  the  Executive  in  control,  through  his  right 
to  fix  the  limit  of  the  reprieve,  courts  .are  aided  in  thwarting  dila- 
tory tactics.  This  is  said  without  any  intent  whatsoever  to  reflect 
in  any  way  upon,  the  merits  of  this  application  for  a  new  trial. 

And  in  fairness  to  the  Justices  who  signed  the  orders  I  would 
add  that  I  am  informed  that  their  attention  was  not  called  to  the 
provisions  of  section  495  or  those  of  the  Constitution. 

"  The  power  to  pardon  for  crimes  was  in  England  vested  in  the 
King  as  a  royal  prerogative  and  the  power  to  reprieve  a  prisoner 
under  sentence  was  included  in  the  power  to  pardon." 
Matter  of  Buchanan,  146  N.  K  273. 

The  Revisers'  Eeport,  presented  to  the  Legislature  on  October 
15,  1828,  by  Benjamin  F.  Butler  and  John  C.  Spencer,  accom- 
panying Part  IV,  in  referring  to  the  section  that  subsequently  be- 
came section  15  (heretofore  quoted)  and  the  sections  following 
thereafter  (as  to  the  powers  of  the  sheriff  in  cases  .of  insanity  or 
pregnancy)  states  as  follows : 

"  The  preceding  or  some  other  provisions  concerning  the 
suspension  of  executions,  seem  absolutely  necessary.  Those 
stated  are  the  only  cases  where  the  interferences  of  any  other 
power  than  that  of  the  governor  can  be  necessary. 

"  By  prolonging  the  time  between  sentence  and  execution, 
abundant  opportunity  is  given  to  make  any  representation  to 
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the  governor  concerning  the  merits  of  the  case  which  may 
be  desired.  Without  expressing  an  opinion  whether  the 
judges  or  courts  possess  the  power  of  suspending  executions, 
it  is  yet  deemed  an  unnecessary  power,  as  the  court  may 
suspend  judgment  in  case  of  doubt;  and  is  so  obviously  liable 
to  abuse  and  conflict  with  the  powers  and  duties  of  the  execu- 
tive that  its  exercise  should  be  expressly  prohibited/' 

In  People  ex  rel.  Forsythe  v.  Court  of  Sessions,  141  N.  Y.  2*94, 
the  court  says  that  the  power  to  grant  reprieves  and  pardons  as 
understood  when  the  Constitution  was  adopted  was  always  a  part 
of  the  executive  power. 

"  The  f ramers  of  the  Federal  and  State  Constitutions 
were  perfectly  familiar  with  the  principles  governing  the 
power  to  grant  pardons,  and  it  was  conferred  by  these  instru- 
ments upon  the  executive  with  full  knowledge  of  the  law 
upon  the  subject,  and  the  words  of  the  Constitution  were 
used  to  express  the  authority  formerly  exercised  by  the 
English  Crown,  or  by  its  representatives  in  the  colonies." 
(Id.  p.  295.) 

An  examination  of  the  public  papers  of  the  Governors  for  sev- 
eral years  past  shows  that  reprieves  have  constantly  been  sought 
upon  the  ground  that  reprieve  was  necessary  to  allow  time  to  move 
for  a  new  trial  on  newly-discovered  evidence.  For  example,  see 
the  following  where  reprieves  were  granted: 

In  1887,  Schuyler  case,  page  264;  1893,  Hamilton  case,  page 
516;  1894,  Wilson  case,  page  699;  1896,  Shea  case,  page  469; 
1899,  Benham  case,  page  243 ;  1901,  Wennerholm  case,  page  285 ; 
1903,  Sullivan  case,  page  178;  1906,  Patrick  case,  page  262. 
The  latter  was  an  application  made  by  Ex-Governor  David  B. 
Hill,  as  counsel. 

The  same  practice  was  followed  in  the  Gillette  case  last  year 
where  reprieve  was  sought  in  order  to  obtain  time  to  make  a 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence. 

In  the  case  of  the  People  v.  Mayhew,  a  Supreme  Court  justice 
granted  a  stay  of  proceedings  to  enable  the  defendant  to  make  a 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence, after  his  conviction  had  been  affirmed  by  the  Court  of 
Appeals.     An  appeal  from  the  order  denying  the  motion  for  the 
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new  trial  was  dismissed  by  the  Court  of  Appeals,  151  N.  Y.  607, 
on  the  ground  that  the  statute  did  not  grant  the  right  of  appeal, 
but  the  counsel  appearing  before  the  Court  of  Appeals  did  not  in 
their  argument  of  the  motion  to  dismiss  make  any  reference  what- 
soever to  either  the  constitutional  provision  or  section  495  of  the 
Code  of  Criminal  Procedure,  and.  the  Court  of  Appeals  in  the 
opinion  did  not  refer  to  either,  it  not  being  relevant  to  the  ques- 
tion before  them. 

In  my  judgment  the  order  staying  execution  is  void,  and  the 
judgment  of  execution  should  be  carried  out  pursuant  to  the  order 
of  the  'Court  of  Appeals  unless  the  Executive  should  reprieve  the 
convict  pending  the  determination  of  the  said  motion. 

In  conclusion  I  beg  to  state  that  when  this  matter  was  called 
to  my  attentiQn  I  notified  the  district-attorney  that  in  my  judg- 
ment, under  the  circumstances  of  this  case,  it  would  be  eminently 
proper  for  him  to  ask  the  Executive  for  a  reprieve  of  the  convict 
for  three  weeks,  in  order  that  the  matter  might  properly  be  heard 
at  the  Special  Term  at  the  set  time,  February  20,  1909.  This 
was  done  on  the  theory  that  it  is  the  duty  of  a  district-attorney  to 
see  that  a  defendant  is  given  every  proper  advantage.  In  a  sense 
the  district-attorney  is  counsel  for  the  defendant  as  well  as  for 
the  prosecution.  In  this  view  the  district-attorney  promptly 
acquiesced  and  has 'made  application  accordingly,  and  I  am  in- 
formed that  the  Governor  has  set  February  13,  1909,  at  4  p.  m. 
for  the  hearing. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney-  General. 


State  of  New  York  —  Executive  Chamber, 

Albany,  February  13,  1909. 

William  Jones  was  convicted  of  murder  in  the  first  diegree  in 
Nassau  county  and  his  conviction  was  affirmed  unanimously  bj 
the  Court  of  Appeals.  The  court  directed  that  the  sentence 
should  be  executed  in  the  week  beginning  February  15,  1909.    On 
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January  19,  1909,  an  order  was  made  by  a  justice  of  the  Supreme 
-Court  directing  the  district-attorney  of  Nassau  county  to  show 
cause  on  January  23d  why  a  new  trial  should  not  be  granted  upon 
newly-discovered  evidence.  The  order  purported  to  stay  all  pro- 
ceedings on  the  part  of  the  State  to  execute  the  judgmnt  of  con- 
viction until  the  determination  of  the  motion.  Later,  the  hearing 
of  the  motion  was  set  for  February  20,  190$,  and  a  further  stay 
was  granted. 

Application  is  now  made  to  me  for  a  reprieve  because  of  "doubt 
as  to  the  validity  of  the  orders  of  stay. 

Section  495  of  the  'Code  of  Criminal  Procedure  provides  as 
follows : 

"  No  judge,  court,  or  officer,  other  than  the  governor,  can 
reprieve  or  suspend  the  execution  of  a  defendant  sentenced 
to  the  punishment  of  death,  except  where  a  sheriff  is  author- 
ized so  to  do,  in  a  case  and  in  the  manner  prescribed  in  the 
following  sections  of  this  chapter.  This  section  does  not  apply 
to  a  stay  of  proceedings  upon  an  appeal  or  writ  of  error." 

In  the  light  of  this  statute  and  of  constitutional  provision,  it 
would  appear  that  the  order  purporting  to  stay  the  execution  of 
the  sentence  herein  is  without  authority  of  law,  and  the  Attorney- 
General  has  this  day  given  an  opinion  to  this  effect  to  the  Super- 
intendent of  State  Prisons  In  this  opinion,  after  a  careful  review 
of  the  matter,  the  Attorney-General  says: 

"  It  is  plain  from  both  the  constitutional  and  statutory 
scheme  that  reprieves  should  be  sought  from  the  Executive, 
if  the  time  before  that  set  for  execution  is  too  short  for  a 
proper  and  thorough  presentation  to  and  consideration  by  the 
court  of  the  facts  upon  which  the  new  trial  is  sought.  If  the 
Executive  is  convinced  that  the  application  is  without  merit 
then  the  matter  should  end. 

"  Much  complaint  of  the  law's  delays  in  criminal  cases  is 
constantly  made.  With  the  Executive  in  control,  through  his 
right  to  fix  the  limit  of  the  reprieve,  courts  are  aided1  in 
thwarting  dilatory  tactics.  This  is  said  without  any  intent 
whatsoever  to  reflect  in  any  way  upon  the  merits  of  this  appli- 
cation for  a  new  trial. 
26 
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"And  in  fairness  to  the  justices  who  signed:  the  orders  I 
would  add  that  I  am  informed  that  their  attention  was  not 
called  to  the  provisions  of  section  495  or  those  of  the  Con- 
stitution." 

The  records  of  the  Executive  Department  show  that  it  has  been 
the  practice  for  justices  of  the  Supreme  Court  who  are  of  the 
opinion  that  time  should  be  given  for  the  consideration  of  a 
motion  for  a  new  trial,  to  recommend  that  the  Executive  grant 
a  suitable  respite  for  that  purpose.  Action  upon  such  recom- 
mendations was  taken  by  Governor  Hill  in  1887  in  the  case  of 
John  M.  Schuyler;  by  Governor  Morton  in  1896  in  the  case  of 
Bartholomew  Shea;  and  by  Governor  Roosevelt  in  1899  in  the 
case  of  Howard  C.  Benham. 

It  is  highly  important  that  the  constitutional  and  statutory 
scheme  with  regard  to  the  suspension  of  the  execution  of  sentence 
in  cases  like  the  present  should  be  maintained  in  its  integrity. 
In  view  of  the  special  circumstances  of  this  case  I  have  deemed 
it  proper  to  grant  a  respite  to  the  said  William  Jones  from  the 
execution  of  his  sentence  until  the  8th  day  of  March,  1909,  in 
order  that  time  may  be  allowed  for  the  hearing  of  the  pending 
motion  for  a  new  trial. 

(Signed)       CHARLES  E.  HUGHES. 


Prisoners  —  Commutation  Sentence. 

Chapter  489,  Laws  of  1909,  does  not  deprive  prisoner  sentenced 
for  first  offense  of  right  to  commutation.     Case  of  Dough- 
erty, eligibility  of  to  parole  under  said  chapter. 
(See  opinion  June  24,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  11,  1909. 

Hon.  C   W.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  June 
2d,  in  which  you  call  my  attention  to  chapter  489  of  the  Laws 
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of  1-909,  and  you  ask  if  the  change  made  by  such  act  will  deprive 
first  offenders  of  the  commutations  to  which  they  were  entitled 
under  a  definite  sentence  imposed  and  partly  worked  out  prior 
to  the  passage  of  said  act. 

The  principal  change  made  by  the  above-mentioned  act  is  the 
removal  of  the  five  years'  limitation  as  to  prisoners  under  a  defi- 
nite sentence,  and  places  all  first  offenders  on  an  equal  footing, 
without  regard  to  the  length  of  their  terms,  and  prescribes  the 
manner  of  ascertaining  the  minimum  limit  of  such  definite  terms, 
and  gives  to  all  such  prisoners  the  benefit  of  the  parole  system, 
subject  to  the  same  conditions  and  penalties  as  prisoners  confined 
under  indeterminate  sentences. 

Section  2'30  of  the  Prison  Law  provides  for  commutation  of 
prisoners  confined  in  the  State's  prisons  under  definite  sentences 
when  the  term  or  terms  equal  one  year,  and  specifies  the  amount 
of  such  commutation,  and  the  question  now  arises,  are  the  pris- 
oners which  were  entitled  to  a  commutation  of  sentence  before  the 
passage  of  chapter  489,  Laws  of  1909,  still  entitled  thereto? 

The  rights  and  privileges  of  all  such  prisoners  who  were  under 
definite  sentences  at  the  time  such  act  took  effect  had  become  fixed 
and  vested.  The  privilege  of  earning  a  commutation  was  a  sub- 
stantial right  of  which* they  could  not  be  deprived  (People  ex  rel. 
"Schali  v.  Deyo,  181  N.  Y.  431). 

I  am,  therefore,  of  the  opinion  that  all  commutation  rights 
which  had  accrued  to  persons  serving  under  definite  sentences  for 
first  offenses  before  the  passage  of  chapter  489,  Laws  of  1909, 
still  remain  with  them,  and  that  they  were  not  divested  or  de- 
prived of  such  privilege  by  such  act  of  the  Legislature. 

Jn  reply  to  the  question  contained  in  the  letter  of  Jesse  D. 
Frost,  agent  and  warden,  as  to  whether  one  George  Dougherty, 
who  was  sentenced  on  April  26,  1895,  to  life  imprisonment  and 
sentence  commuted  by  Governor  Higgins  to  twenty-five  years  on 
June  6,  1906,  subject  to  commutation  from  April  2-6,  1895,  is 
eligible  to  parole  under  chapter  489  of  the  Law  of  1909. 

Assuming  that  Dougherty's  offense  was  his  first  offense,  I  think 
that  he  and  all  other  prisoners  under  similar  sentence  will  become 
entitled  to  parole  privileges  by  virtue  of  the  provisions  of  chapter 
489,  Laws  of  1909, 
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The  amendment  made  by  this  chapter  has  the  effect  of  mitigat- 
ing the  punishment  of  a  certain  class  of  prisoners,  and  extending 
to  them  certain  privileges  which  they  did  not  have  previous  to  the 
enactment  thereof,  and  in  the  light  of  the  recent  opinion  of  the 
Appellate  Division,  Second  Department,  in  the  case  of  the  People 
ex  rel.  Albert  T.  Patrick  v.  Jesse  D.  Frost,  as  agent,  etc.,  cannot 
be  held  to  be  ex  post  facto.    The  court  therein  says: 

"  But  an  act  plainly  mitigating  the  punishment  of  an 
offense  is  not  ex  post  facto;  on  the  contrary,  it  is  an  act  of 
clemency.  A  law  which  changes  the  punishment  from  death 
to  imprisonment  for  life  is  a  law  mitigating  the  punishment 
and  therefore  not  ex  post  facto." 
Yours  truly, 

EDWAED  R.  O'MALLEY, 

.  Attorney-General. 


Prison  Law  —  Section  243  —  Prisoners  —  Commutation 

Sentence. 

Condition  annexed  by  Governor  to  commutation.  Whether 
prisoner  forfeits  commutation  earned  if  convicted  of  a  felony 
during  period  of  commutation,  which  was  committed  prior 
to  his  first  imprisonment. 

(See  opinion  June  11,  1909.) 

STATE  OF  NEW  YORK, 

Attokney-Genebal's  Office, 

Albany,  June  24,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  favor  of  June  23d  received  and  careful  con- 
sideration has  been  given  to  the  proposition  therein  contained. 

The  exact  question  submitted  is,  as  I  understand  it,  whether  or 
not  a  person  convicted  of  a  felony  and  imprisoned  for  a  term  in 
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a  State  prison,  who  has  earned  a  commutation  of  six  months  and 
has  been  discharged  from  such  prison,  but  who  has  been  convicted 
of  another  felony,  within  the  period  of  six  months  commutation 
and  returned  to  prison  for  a  crime  committed  before  his  first 
imprisonment,  is  obliged  to  serve  the  full  term  for  which  he  was 
origirally  convicted;  in  other  words,  to  serve  out  the  six  months' 
commutation. 

Section  14,  chapter  21  of  the  Laws  of  1888,  while  not  repealed 
by  the  Consolidated  Laws,  has  been  re-enacted  in  chapter  47, 
known  as  the  Prison  Law,  section  243.  That  section  reads  as 
follows:  i  i    , 

"  The  Governor  shall,  in  commuting  the  sentences  of  con- 
victs as  provided  for  in  this  article,  annex  a  condition  to  the 
effect  that  if  any  convict  so  commuted  shall,  during  the  period 
between  the  date  of  his  or  her  discharge  by  reason  of  such 
commutation  and  the  date  of  the  expiration  of  the  full  term 
for  which  he  or  she  was  sentenced,  be  convicted  of  any  felony, 
he  or  she  shall,  in  addition  to  the  penalty  which  may  be  im- 
posed for  such  felony  committed  in  the  interval  as  aforesaid, 
be  compelled  to  serve  in  the  prison  or  penitentiary  in  which 
he  or  she  may  be  confined  for  the  felony  for  which  he  or  she 
is  so  convicted,  the  remainder  of  the  term  without  commuta- 
tion which  he  or  she  would  have  been  compelled  to  serve  but 
for  the  commutation  of  his  or  her  sentence  as  provided  for  in 
this  article." 

The  intent  of  the  Legislature  seems  to  have  been  that  the 
prisoner  should  forfeit  the  commutation  he  had  earned  if  he  com- 
mitted a  crime  during  the  period  of  such  commutation  for  which 
he  was  afterward  convicted. 

The  language  used  in  the  section  is :  "  In  addition  to  the  pen- 
alty which  may  be  imposed  for  such  felony  committed  in  the 
interval  as  aforesaid."  The  words  "  interval  as  aforesaid  "  refer 
back  to  the  prior  portion  of  the  section  and  evidently  mean  the 
period  of  time  between  his  dicharge  and  the  termination  of  the 
commuted  sentence. 

Aid  is  given  to  such  interpretation  of  the  section  by  section 
246,  which  provides  that,  upon  the  discharge  of  any  convict,  by 
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reason  of  commutation  of  sentence  for  good  conduct,  the  provisions 
of  sections  243  and  244  shall  be  read  to  him.  The  object  of  the 
reading  of  such  sections  would  seem  to  be  to  give  warning  to  the 
prisoner  that,  in  case  he  should  commit  a  crime  in  that  interval 
of  commutation,  then  he  would  be  obliged  to  serve  out  his  original 
term,  if  convicted  of  such  crime. 

I  am,  therefore,  of  opinion  that,  in  the  case  suggested  by  you, 
the  prisoner  would  not  be  compelled  to  serve  out  the  original  term 
of  conviction  for  a  crime  committed  before  such  conviction  and 
imprisonment. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


State  Lands  —  Contracts. 

Sale  of  stump  timber,  etc.,  on  lands  of  Clinton  prison  or  within 
ten  miles  thereof.  Agent  and  warden  of  prison  may  riiake 
contract  therefor  subject  to  the  approval  of  the  State  Super- 
intendent of  Prisons  and  the  Comptroller.  (Chaper  374, 
section  1,  Laws  1880 ;  Consolidated  Prison  Law,  section  72 ; 
Consolidated  Public  Lands  Law,  section  3.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  1,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. —  Replying  to  your  inquiry  relative  to  the  right  of 
the  prison  authorities  or  any  other  board  of  State  officials,  to  sell 
timber  on  the  stump  killed  by  forest  fire  on  State  lands  within 
the  towns  of  Dannemora  and  Altoona,  Clinton  county,  will  say 
that  chapter  374,  section  1  of  the  Laws  of  1880,  provides : 

"Section  1.  The  agent  and  warden  of  Clinton  prison,  if 
he  shall  think  proper,  shall  have  power  to  make  contracts,  for 
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the  benefit  of  the  State,  for  the  leasing  of  the  State  saw-mill 
and  coal-kilns,  so  called,  or  either  of  them,  situate  upon  the 
lands  of  the  State  at  present  dedicated  to  the  use  of  the  Clin- 
ton prison,  and  for  the  sale  and  disposal  of  the  dead  timber 
standing  and  timber  fallen  upon  said  lands,  or  portions 
thereof,  as  he  may  think  proper,  on  such  terms  as  to  the  said 
agent  and  warden  may  seem  to  be  for  the  best  interests  of  the 
State;  provided,  however,  that  before  making  any  contracts 
for  leasing  said  saw-mills  or  coal-kilns,  the  said  agent  and 
warden  shall  invite  proposals  for  the  leasing  thereof,  by  ad- 
vertisement to  be  published  two  weeks  in  two  newspapers  pub- 
lished in  said  county ;  and  provided  that  no  contract  or  con- 
tracts made  in  accordance  with  the  provisions  of  this  section 
shall  be  binding  upon  the  State  until  the  same  shall  be  ap- 
proved by  the  Superintendent  of  State  Prisons  and  the  Comp- 
troller." 

Section  72  of  the  Consolidated  Prison  Law  specifies  what  lands 
are  dedicated  for  the  use  of  Clinton  Prison  and  the  Dannempra 
Hospital  for  insane  convicts,  and  reads  as  follows: 

"All  lands  belonging  to  the  state  of  New  York  or  which 
may  hereafter  become  the  property  of  said  state,  and  which 
shall  be  situated  within  ten  miles  of  the  Clinton  prison,  shall 
be  withdrawn  from  sale,  and  shall  be  retained  by  the  state 
for  the  use  of  said  prison  and  the  Dannemora  hospital  for 
insane  convicts.  The  superintendent  of  state's  prisons  shall 
designate  the  portion  of  said  lands  to  be  used  by  each  insti- 
tution." 

Section  3  of  the  Consolidated  Public  Lands  Law  provides  that 
"  The  Commissioners  of  the  Land  Office  shall  have  the  general 
care  and  superintendence  of  all  State,  lands,  the  superintendence 
wherof  is  not  vested  in  some  other  officer  or  board." 

I,  therefore,  advise  that  all  contracts  for  the  sale  of  dead  timber 
standing  and  timber  fallen  upon  State  lands  situated  within  ten 
miles  of  Clinton  prison,  shall  be  made  by  the  agent  and  warden, 
but  no  contract  made  in  accordance  with  the  provisions  of  the 
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above  section  is  binding  upon  the  State  until  the  same  shall  be 
approved  by  the  Superintendent  of  State  Prisons  and  the  Comp- 
troller. 

Yours  very  truly, 

EDWARD  R  O'MALLEY, 

A  ttorney-General. 


Prisoners  —  Commutation  of  Sentence. 

Case  of  James  B.  Kellogg,  under  sentence  for  felony.  Trial  in 
Federal  Court  for  similar  offense.  Whether  eligible  for 
parole  under  chapter  489,  Laws  of  1909. 

(See  opinions  June  11,  1909;  June  24,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Ofeice, 

Albany,  July  7,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N,  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  June  25, 
1909,  with  which  you  inclose  me  copy  of  a  letter  from  J.  Sidney 
Bernstein,  asking  for  my  opinion  as  to  whether  one  James  B. 
Kellogg,  a  convict  serving  a  sentence  of  seven  and  one-half  years 
in  Sing  Sing  for  a  felony,  is  eligible  for  parole  under  chapter  489 
of  the  Laws  of  1909. 

It  appears  from  the  information  furnished  me  that  Kellogg  is 
serving  a  term  under  a  conviction,  for  the  first  offense  charged 
against  him,  that  subsequent  to  his  conviction  upon  the  charge 
under  which  he  now  stands  committed,  and  while  an  appeal  was 
pending  from  such  first  conviction  he  was  indicted,  tried  and  con- 
victed in  the  Federal  Courts  for  another  offense  arising  out  of 
the  same  transaction. 

The  plain  purpose  of  the  parole  statute  is  to  extend  some 
clemency  to  first   offenders;   and   to  hold  that  it  applied  to   a 
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prisoner  that  is  serving  a  second  term  would  be  doing  violence  to 
both  the  letter  and  the  spirit  of  the  apt.  It  would  be  extending 
the  benefits  of  the  parole  to  a  prisoner  who  is  serving  his  second 
sentence,  and  if  he  could  be  brought  within  it&  provisions  by  any 
sophistry  of  reasoning  or  technical  construction  it  would  be  re- 
pugnant to  the  apparent  intention  of  the  Legislature  to  extend  such 
privileges  to  those  prisoners  only  that  axe  serving  the  first 
sentence. 

The  statute  as  amended  reads  in  part  as  follows: 

"  Every  person  confined  in  a  state  prison,  or  reformatory, 
under  sentence  for  a  definite  term  for  a  felony,  who  has  never 
before  been  convicted  of  a  crime  punishable  by  imprisonment 
in  a  state  prison,  shall  be  subject  to  the  jurisdiction  of  the 
board  of  parole,"  etc. 

This  act  speaks  as  of  the  present  moment  as  applied  to  this 
prisoner,  and  can  it  be  said  now  that  he  has  never  before  been 
convicted  of  a  crime  other  than  the  one  for  which  he  stands  com- 
mitted. It  is  true  that  at  the  time  he  was  convicted:  for  this 
particular  offense  he  had  never  beforo  been  convicted  of  a  crime, 
but  now  when  he  is  seeking  the  benefits  of  the  parole  system,  it 
cannot  be  said  that  he  has  never  before  been  convicted  of  a  crime, 
other  than  the  one,  for  which  he  is  enduring  punishment.  To 
adopt  a  construction  that  would  place  this  man  on  a  plane  with 
all  first  offenders  would  be  a  strained  and  unnatural  construction 
and  would  be  subversive  of  the  spirit  and  principles  of  the  bill. 

I  am,  therefore,  forced  to  the  conclusion  that  the  prisoner  is 
not  eligible  for  parole. 

Tours  very  truly, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 
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State  Prisons. 

Transfer  of  hospital  property  at  Comstock,  to  State  Superintend- 
ent of  Prisons.  Whether  manure'  spreader  is  part  of  prop- 
erty transferred  under  section  1,  chapter  459  Laws  of  1909. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  12,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisions,  Albany, 
N.  Y.: 

Dear  Sir. —  In  answer  to  your  communication  of  June  30, 
1909,  asking  for  my  opinion  as  to  whether  a  certain  manure 
spreader,  part  of  the  property  of  the  State  Hospital  at  Comstock, 
in  Washington  County,  is  under  the  control  of  the  Superintendent 
of  State  Prisons,  or  whether  the  same  belongs  to  the  State  hos- 
pitals. 

'Chapter  459  of  the  Laws  of  1909,  provides: 

"All  the  lands  comprising  the  State  Hospital  site,  together 
with  all  the  property,  rights  and  privileges  at  Comstock,  in 
Washington  county,  heretofore  acquired  by  the  State  Com- 
mission in  Lunacy",  shall  hereafter  be  used  for  State  prision 
purposes,  and  shall  be  under  the  superintendence,  control 
and  management  of  the  Superintendent  of  State  Prisons." 

It  seems  from  your  communication  that  the  manure  spreader 
in  question  was  purchased  for  the  use  and  benefit  of  the  Com- 
stock farm,  but  was  paid  for  by  moneys  furnished  by  the  State 
hospitals;  that  the  Commission  in  Lunacy  now  requests  that  the 
said  manure  spreader  be  shipped  to  the  Binghamton  State  Hos- 
pital. 

It  would  seem  to  me  that  the  custody,  control  and  management 
of  this  spreader,  together  with  other  property  referred  to  in  the 
statute,  is  in  the  Superintendent  of  State  Prisons.  While  the 
hospitals  referred  to  may  have  paid  for  the  spreader,  that  was' 
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evidently  done  with  moneys  belonging  to  the  State,  and  the  title 
of  the  property  is  in  the  State,  and  if  so,  the  possession  and  con- 
trol thereof  is  in  the  Superintendent  of  State  Prisons. 

I  am  therefore  of  the  opinion  that  the  Superintendent  of  State 
Prisons  has  the  management  and  control  of  this  manure  spreader, 
as  it  is  a  part  of  the  property  transferred  to  him  by  section  1,  of 
chapter  459  of  the  Laws  of  1909. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Prisoners  —  Paroles. 

Prisoner  who  has  been  previously  convicted  of  felony  and  sentence 
suspended,  not  eligible  for  parole. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Jvly  19,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  T.: 

Dear  Sir. — In  reply  to  your  favor  of  June  30,  1909,  in  which 
you  inform  me  that  the  Board  of  Parole  has  held  that  a  prisoner 
who  has  been  previously  convicted  of  a  felony  and  sentence  sus- 
pended, is  not  eligible  for  parole,  and  asking  for  my  opinion  as  to 
the  correctness  of  such  holding,  I  beg  to  state  that  I  am  in  full 
accord  with  your  board  upon  this  subject,  as  I  do  not  believe  that 
the  Legislature  intended  to  extend  the  privilege  of  the  parole  sys- 
tem to  any  but  first  offenders,  and  a  person  who  has  been  pre- 
viously convicted  of  a  felony  cannot  be  called  a  first  offender, 
whether  sentence  was  suspended  upon  the  first  conviction,  or  he 
was  compelled  to  suffer  imprisonment  therefor. 
Tours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General.  . 
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Prisoners  —  Paroles. 

Prisoner  serving  first  term  in  State  Prison,  having  previously 
served  in  House  of  Refuge,  but  not  for  crime  punishable  by 
imprisonment  in  State  Prison,  is  entitled  to  parole.  (Chapter 
489,  Laws  of  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  22, 1909. 
Hon.  C.  V.  Coluens,  Superintendent  of  Prisons,  Albany,  N.  Y.: 

Dear  Sir. — I  acknowledge .  receipt  of  your  favor  of  the  20th 
inst,  in  which  you  ask  for  my  opinion  as  to  whether  the  provisions 
of  chapter  489,  Laws  of  1909  apply  to  one  Samuel  Rappaport,  a 
Sing  Sing  prisoner  who  is  serving  a  first  term  in  State  prison  but 
has  previously  served  a  two  years'  and  one  month  term  in  a  house 
of  refuge. 

It  appears  that  the  above  named  prisoner  was  under  sixteen 
years  of  age  at  the  time  the  first  offense  (not  capital  or  punish- 
able by  life  imprisonment)  was  committed,  and  hence  under  sec- 
tion 699  of  the  Penal  Code  (now  section  2186  of  the  Consolidated 
Penal  Law)  was  only  -a  misdemeanor,  and  therefore  he  has  never 
before  been  convicted  of  a  crime  punishable  by  imprisonment  in 
a  State  prison,  and  the  provisions  of  the  above  mentioned  act, 
chapter  489  of  Laws  of  1909,  apply  to  him  and  he  is  entitled 
to  the  privileges  of  the  parole  system. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 
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Prisoners  —  Commutation  of  Sentence. 

Case  of  Jennie  Anderson,  released  from  Matteawan  with  commu- 
tation, return  of  to  prison  for  violation  of.  Sentence  should 
be  served  out  in  New  York  penitentiary  where  she  is  confined 
for  the  larceny  committed. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  11,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. — By  your  favor  of  November  3,  1909,  I  am  informed 
that  one  Jennie  Anderson,  recently  released  from  Matteawan  State 
Hospital,  was  allowed  a  commutation  of  three  years  and  six  months 
and  that  before  such  time  had  expired  she  was  convicted  of  attempt 
to  commit  the  crime  of  grand  larceny,'  first  degree,  and  sent  to  the 
New  York  penitentiary,  and  that  the  warden  of  such  penitentiary 
inquires  if  she  should  be  returned  to  Auburn  prison  for  female 
felons  to  serve  the  lost  commutation  in  the  event  of  his  receiving  a 
certificate  of  such  lost  commutation  from  Dr.  Lamb. 

The  crime  for  which  this  prisoner  was  last  convicted  could  have 
been  punished  by  imprisonment  for  a  term  of  five  years  (sections 
1295  and  261,  Penal  Law),  but  it  is  very  evident  that  the  punish- 
ment given  her  must  have  been  for  less  than  one  year,  or  she  would 
have  been  sentenced  to  imprisonment  in  the  State  prison  for 
women  at  Auburn.,  as  provided  by  section  2187  of  the  Penal  Law 
(formerly  section  698  of  the  Penal  Cede.)  See  also  section  97 
of  the  Prison  Law. 

Assuming  that  her  sentence  for  the  present  offense  was1  less  than 
one  year,  she  is  rightfully  now  confined  in  the  New  York  county 
penitentiary. 

Section  243  of  the  Consolidated  "Prison  Law  reads  as  follows : 

"  Section  243.  Governor  to  annex  condition  to  commuta- 
tion ;  return  of  convict  to  prison  for  violation.  The  governor 
shall,  in  commuting  the  sentences  of  convicts  as  provided  for 
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in  this  article,  annex  a  condition  to  the  effect  that  if  any  con- 
vict so  commuted  shall,  during  the  period  between  the  date 
of  his  or  her  discharge  by  reason  of  such  commutation  and 
the  date  of  the  expiration  of  the  full  term  for  which  he  or 
she  was  sentenced,  be  convicted  of  any  felony,  he  or  she  shall, 
in  addition  to  the  penalty  which  may  be  imposed  for  such 
felony  committed  in  the  interval  as  aforesaid,  be  compelled 
to  serve  in  the  prison  or  penitentiary  in  which  he  or  she  may 
be  confined  for  the  felony  for  which  he  or  she  is  so  convicted, 
the  remainder  of  the  term  without  commutation  which  he  or 
she  would  have  been  compelled  to  serve  but  for  the  commuta- 
tion of  his  or  her  sentence  as  provided  for  in  this  article." 

This  prisoner  earned  and  was  given  a  commutation  of  three 
years  and  six  months.     This  time  must  now  be  served  out  by  her, 
but  the  question  arises,  where  should  it  be  served  —  in  the  peni- 
tentiary at  New  York  city  or  should  she  be  returned  to  State 
prison  for  women  at  Auburn,  where  she  was  originally  incarcerated 
before  she  was  taken  to  the  Matteawan  State  Hospital.     It  is  quite 
evident  from  section  2187  of  the  Penal  Law  and  section  97  of  the 
Prison  Law  that  it  was  the  intention  of  the  Legislature  that  female 
prisoners  over  the  age  of  sixteen  should  in  all  cases,  where  their 
terms  of  imprisonment  are  one  year  or  more,  be  committed  to  the 
prison  for  women  at  Auburn,  but  this  apparent  intention  of  the 
Legislature  cannot  prevail  over  the  plain,  unequivocal  language 
of  section  243  in  which  it  is  provided  that  such  a  commutation  is 
granted  upon  a  certain  condition,  that  if  the  prisoner  be  convicted 
of  a  felony  between  the  date  of  discharge  under  the  commuted 
sentence  and  the  date  of  the  expiration  of  the  full  term,  he  or  she 
shall  "  be  compelled  to  serve  in  the  prison  or  penitentiary  in 
which  he  or  she  may  be  confined  for  the  felony  for  which  he  or  she 
is  so  convicted!' 

I.  am,  "therefore,  of  the -opinion  that  upon,  the  receipt  by  the 

>ntiary  of  a  certificate  pro- 
Law,  it  will  be  his  duty  to 
the  remainder  of  the  term 
to  serve  but  for  the  com- 
ner  conviction,  viz. :  Three 
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years  and  six  months,  that  being  the  commutation  allowed  her 
under  such  conviction,  in  addition  to  the  sentence  which  she  is 
now  serving. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Prisoners  —  Paroles. 

Case  of  Alonzo  J.  Whiteman,  arrested,  sentenced  and  fined  for 
forgery  in  other  states,  and  now  serving  sentence  in  Clinton 
prison.  -  Parole  system  not  applicable  to  prisoners  with  such 
a  criminal  record. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  23,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prison  Department, 
Albany,  N.  Y. 

Dear  Sir. —  I  have  your  favor  of  the  16th  inst.,  in  which  you 
ask  for  my.  opinion  as  to  whether  one  Alonzo  J.  Whiteman  will 
be  eligible  for  parole  when  he  has  served  one-half  his  definite 
sentence. 

I  am  informed  by  the  correspondence  that  the  above  named 
prisoner  is  fcow  serving  a  sentence  of  eight  years  and  five  months 
at  Clinton  prison ;  that  he  has  never  been  previously  convicted  in 
New  York  State  for  a  crime  punishable  by  imprisonment  in  a 
State  prison,  which  has  remained  unreversed,  but  it  appears  by 
certified  record  of  the  clerk  of  Superior  Court  of  Massachusetts 
that  on  the  22d  day  of  October,  1901,  he  pleaded  guilty  to  an -in- 
dictment for  stealing  a  check  or  order  for  money  of  the  value :  ot 
$485.00  in  the  Superior  Court  of  Massachusetts,  and  that  on  the 
28th  day  of  October,  1901,  the  said  Whiteman  was  placed  on  pro- 
bation for  such  offense  "  and  that  he  recognize  with  surety  in  the 
sum  of  $300.00  for  his  appearance  before  said  court  from  day  to 
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day  and  sitting  to  sitting  to  answer  further  to  said  indictment  and 
abide  the  final  order  or  decree  of  said  court  thereen  and  in  the 
meantime  to  keep  the  peace  and  be  of  good  behavior;  thereupon 
Eichard  Keefe,  of  said  Boston,  probation  officer,  recognizes  with 
said  Whiteman  as  required."  The  record  is  silent  as  to  what 
further  disposition  was  made  of  the  case,  if  any.  The  record  also 
shows  that  said  Whiteman  was  charged  by  another  count  of  the 
same  indictment  with  forging  a  check  or  order  for  money  for 
$2,000.00,  purporting  to  be  signed  by  C.  <x.  Burdick,  and  by  an- 
other count  with  uttering  the  same  check,  and  by  still  another 
count  of  forging  another  check  or  order  for  money  of  $3,000.00, 
purporting  to  be  signed  by  George  D.  Prentice,  and  by  still  an- 
other count  with  uttering  the  last  aforesaid  check,  making  an  in- 
dictment of  five  counts  to  which  he  pleaded  guilty  to  the  count  of 
stealing  only,  and  was  placed  on  probation  as  above  stated. 

I  am  also  informed  by  other  data  which  you  have  furnished  me, 
which  isi  nert  certified  but  appears  to  be  well  authenticated,  that  the 
prisoner  Whiteman  has  been  arrested  in  Chicago,  sentenced  and 
fined  for  forgery ;  in  Detroit,  Mich.,  arrested  for  forgery  but  was 
discharged ;  in  San  Francisco,  Cal.,  arrested  and  sentenced  to  nine 
years  in  the  penitentiary,  but  upon  appeal  the  conviction  was  re- 
versed and  he  was  released  by  Judge  Wallace  after  confinement 
in  a  county  jail  pending  the  appeal,  a  little  over  a  year  and  two 
months;  arrested  under  alias  of  Prank  T.  Wilson  in  New  York 
city  in  1901  for  passing  bogus  checks  and  sentenced  to  Sing  Sing 
for  two  and  one-half  years,  but  was  granted  a  new  trial  and  dis- 
charged; arrested  upon  indictment  for  forgery  in  1904,  but 
escaped  from  custody  between  Dunkirk  and  Silver  Creek  while 
en  route  for  Buffalo.  I  am  informed  from  outside  sources  that 
he  was  afterwards  recaptured,  convicted  and  is  now  serving  time 
for  such  offense. 

The  parole  system  t>f  the  State  has  always  applied  and  --still  ap- 
plies to  first  offenders  only.  An  important  atineatknent  -was  matte 
to  sectitm  211  of  the  Coirsnlidated  JRris&n  Xaw  by  chapter  £8S, 
Laws  of  1909,  but  as  amended  it  only  applies  to  convicts  who  have 
"  never  before  been  convicted  of  a  crime  punishable  by  imprison- 
ment in  a  state  prison."    It  does  not  follow  that  the  previous  con- 
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viction  must  necessarily  have  been  within  the  State.  It  is  suffi- 
cient to  meet  the  provisions  of  the  statute  if  he  has  been  previously 
convicted  of  a  crime  punishable  by  imprisonment  in  a  State 
prison. 

The  question  now  arises  as  to  whether  the  Massachusetts  record 
is  sufficient  to  establish  a  former  conviction.  This  brings  up  that 
question  as  to  what  is  a  conviction?  Convictions  are  usually 
reached  in  one  of  two  ways  —  either  upon  the  confession  or  plea 
of  the  prisoner  admitting  his  guilt,  or  upon  a  trial  before  a  jury. 
The  sentence  that  follows  is  no  part  of  the  conviction  —  it  is 
simply  the  judgment  of  the  court  after  conviction. 

Bishop  on  Statutory  Crimes,  section  348,  says : 

"A  c  conviction '  in  ordinary  legal  language,  consists  of  a 
plea  or  verdict  of  guilty,  and  it  is  immaterial  whether  final 
judgment  has  been  rendered  thereon." 

"  The  ordinary  meaning  of  '  conviction '  when  used  to 
designate  a  particular  stage  of  a  criminal  prosecution  triable 
by  a  jury,  is  the  confession  of  the  accused  in  open  court,  or 
the  verdict  returned  against  him  by  the  jury." 

Commonwealth  v.  Lockwood,  109  Mass.  232. 
People  v.  Adams,  95  Mich.  543. 

In  People  v.  Goldstein,  32  Cal.  432,  it  was  held  that  a  plea  of 
guilty  on  which  no  judgment  was  given  was  nevertheless  a  con- 
viction. 

In  Scheffer  v.  Pruden,  64  X.  Y.,  at  page  52,  Judge  Folger 
says : 

"  Doubtless  the  word  conviction  ordinarily  signifies  the 
finding  of  the  jury  by  a  verdict  that  the  accused  is  guilty. 
Yet  the  word  -sometimes  denotes  the  final  judgment  of  the 
tsourt." 

The  decisions  of  the  courts  are  very  conflicting,  but  the  general 
trend  of  opinion  is  to  the  effect  that  conviction  means  the  act  of 
establishing  the  guilt  of  the  prisoner,  whether  it  be  by  Eis  own 
confession  or  by  the  verdict  of  a  jury,  but  there  is  considerable 
authority  for  holding  that  conviction  means  not  only  the  establish- 
ment of  the  guilt  but  the  sentence  or  judgment  passed  thereon, 
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and  that  it  requires  both  the  determination  of  guilt  and  sentence 
to  make  the  conviction. 

It  was  held  in  Blaufers  v.  People,  69  N".  Y.  107,  that  a  verdict 
of  guilty  alone  was  not  sufficient  to  establish  a  conviction  under 
the  provisions  of  the  revised  statutes  which  disqualified  a  person  as 
a  witness  who  ".shall  upon  conviction  be  adjudged  guilty  of  per- 
jury," but  the  state  referred  to  seems  to  contemplate  an  adjudica- 
tion of  guilt  as  well  as  a  conviction,  and  the  case  is  easily  dis- 
tinguishable from  the  case  at  bar. 

It  is  also  held  in  People  v.  Fabin,  192  N".  Y.  443,  that  a  person 
against  whom  sentence  has  been  suspended  after  verdict  has  not 
been  convicted  within  the  meaning  of  the  Constitution,  and  the 
Election  Law  relating  to  the  disqualification  of  a  person  to  regis- 
ter or  vote  "  who  has  been  convicted  of  bribery  or  of  any  infamous 
crime."  I  am  unable  to  find  that  any  court  has  construed  the 
word  "conviction"  as  used  in  section  211  of  the  Prison  Law. 

In  United  States  v.  Watkinds,  6  Fed.  Rep.  152,  it  was  held 
upon  a  construction  of  the  Oregon  Constitution  which  provides 
that  "  the  privilege  of  an  elector  shall  be  forfeited  by  a  conviction 
of  crime  which  is  punishable  by  imprisonment  in  the  peniten- 
tiary," that  the  term  "  conviction  "  as  used  in  the  constitution  was 
"  used  in  its  primary  and  ordinary  sense,  and  signifies  a  proving 
or  finding  that  the  defendant  is  guilty,  either  by  the  verdict  of  a 
jury  or  his  plea  to  that  effect,  and  does  not  include  the  sentence 
which  follows  thereon." 

But  without  further  comment  upon  the  conflict  in  the  decisions. 
I  think  the  action  taken  by  the  Massachusetts  Court  amounts  to 
a'  conviction.  The  prisoner  was  arraigned  and  pleaded  guilty  to 
a  crime  punishable  by  imprisonment  in  a  State's  prison,  and  the 
court  neither  sent  him  to  prison  nor  suspended  sentence;  it  placed 
him  on  probation  and  required  him  to  give  bond  to  appear  before 
the  court  from  day  to  day,  and  to  keep  the  peace  and  be  of  gc-od 
behavior,  and  without  regard  to  the  leniency  of  the  court,  its  dis- 
position of  the  case  amounted  to  a  conviction. 

Another  consideration  must  enter  into  the  discussion  and  that  is 
this:  The  purposes  of  the  parole  system  are  twofold;  first,  the 
encouragement  of  good  behavior  of  the  convict  while  in  confine- 
ment; second,  the  reformation  of  first  offenders.     It  was  not  the 
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intention  of  the  Legislature  that  it  should  apply  to  a  man  with 
such  a  criminal  record  as  Whiteman  has.  Neither  was  if  the  in- 
tention of  the  Legislature  that  its  benefits  should  be  extended  to 
second  or  more  offenders  upon  a  technicality;  and  I  must  there- 
fore advise  you  that  the  prisoner,  Aloiizo  J.  Whiteman,  is  not  and 
will  not  be  entitled  to  parole  when  he  has  served  one-half  of  his 
sentence. 

Yours  truly, 

EDWARD  R  O'MALLEY, 

Attorney-General 


Prison  Law  —  Sections  214,  215  —  Paroles. 

1.  Kelease   of  prisoner,  on  parole  to   go  into   another   State  or 

country  not  within  spirit  of  law. 

2.  Prisoner  held  under  both  indeterminate  and  definite  sentences 

not  entitled  to  parole  and  discharge  at  expiration  of  minimum 
sentence. 

(See  opinion  January  24,  1910.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  29,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  Y. 

Dear  Sir. —  I  have  your  favor  of  the  19th  instant  in  which  you 
ask  for  opinion  upon  two  subjects  —  first,  whether  or  not  the 
Board  of  Parole  may  properly  parole  a  prisoner  to  go  to  $  foreign 
country  orto  another  State ;  and  second,  if  the  board  has  the  power 
in  the  case  of  a  prisoner -who  is  under  confinement  under,  two 
sentences,  the  first  indeterminate  and. the  second  definite,  to  fol- 
low-immediately upon  the- expiration. of  the  first,  to  parole  such 
a  prisoner  at  the  expiration  of  the  minimum  term  of  the  first 
sentence  in  order  that  he  may  immediately  begin  the  service  of  his 
second  sentence,  and  in  reply  to  the  first  inquiry  I  beg  to  state 
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that  the  general  scheme  of  the  parole  law  indicates  that  a  paroled 
prisoner  is  to  remain  within  the  jurisdiction  of  the  parole  officers. 

Section  214  of  the  Prison  Law  provides  for  the  release  an 
parole  of  prisoners  on  indeterminate  sentence,  and  the  last  part 
thereof  directs  that  he  shall  "  be  allowed  to  go  upon  parole  outside 
of  said  prison  walls  and  inclosure  upon  such  terms  and  condi- 
tions as  said  board  shall  prescribe,  but  to  remain,  while  so  on 
parole,  in  the  legal  custody  and  under  the  control  of  the  agent  and 
warden  of  the  State  prison  from  which  he  is  so  paroled,  until 
the  expiration  of  the  maximum  term  specified  in  his  sentence  as 
hereinbefore  provided,  or  until  his  absolute  discharge  as  herein- 
after provided." 

Section  215  provides  for  the  issuance  of  a  warrant  for  the 
arrest  of  a  paroled  prisoner,  and  section  216  provides  that 

"Any  officer  of  said  prison,  any  parole  officer,  or  any  offi- 
cer authorized  to  serve  criminal  process  within  this  state  to 

whom  such  warrant  shall  be  delivered  is  authorized  and  re- 

■ 

quired  to  execute  said  warrant  by  taking  said  prisoner  and 
returning  him  to  said  prison,  *  *  *.  The  parole  officers, 
for  purposes  of  identification,  may  within  this  state,  measure, 
describe,  and  photograph  prisoners  in  accordance  with  the 
Bertillon  system." 

It  is  the  clear  purpose  of  the  act  that  the  paroled  prisoners  shall 
remain  within  the  State  and  within  the  legal  custody  and  control 
of  the  State  Board  of  Parole,  and  it  is  needless  to  say  that  such 
custody  and  control  would  be  lost  as  soon  as  the  prisoner  passed 
beyond  the  borders  of  the  State  and  could  only  be  recovered  by  or 
through  a  requisition  from  the  Governor,  and  that  it  would  not  be 
within  the  spirit  of  the  act  to  parole  a  prisoner  to  go  to  a  foreign 
country  or  into  another  State. 

If  any  individual  cases  arise  wh^re  it  is  deemed  expedient  or 
highly  important  that  a  prisoner  should  be  released  for  the  pur- 
pose of  going  to  a  foreign  country  or  into  another  State  the  con- 
dition could  be  met  by  an  application  to  the  Governor  for  a  com- 
mutation, and  if  the  prisoner's  conduct  had  been  good  and  a  good 
sound  reason  existed  for  his  release  to  go  into  some  other  State  or 
to  some  foreign  country,  the  Governor,  in  the  exercise  of  his  dis- 
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cretion,  with  all  the  facts  before  him  could  commute  the  sentence 
if  he  deemed  wise  so  to  do,  but  in  my  opinion  it  would  be  unwise 
and  violative  of  the  very  spirit  of  the  Parole  Law  to  hold  that  he 
could  be  paroled  to  go  without  the  jurisdiction  of  the  State  of 
New  York. 

In  reply  to  your  second  inquiry,  I  beg  to  state  that  a  literal 
construction  of  the  Prison  Law  will  require  you  to  consider  the 
application  for  a  discharge  of  a  prisoner  who  is  held  under  an 
indeterminate  sentence  at  the  expiration  of  his  minimum  term, 
but  I  do  not  think  it  was  the  intention  of  the  Legislature  that  the 
parole  system  should  apply  to  a  prisoner  against  whom  there  are 
two  sentences  imposed  at  the  same  time,-  as  section  211  of  the 
Prison  Law  applies  only  to  first  offenders,  but  the  class  of  prison- 
ers referred  to  in  your  communication  would  come  under  the  pro- 
visions of  section  214  of  the  Prison  Law,  as  you  say  "  the  first 
one  (sentence)  being  indeterminate "  and  it  is  very  clear  that 
such  a  prisoner  under  an  indeterminate  sentence  could  not  be 
brought  within  the  provisions  of  the  section  last  above  named,  for 
it  is  therein  provided  that  "  such  applicant  shall  thereupon  be 
allowed  to  go  upon  parole  outside  of  said  prison  walls  and  in- 
closure  upon  such  terms  and  conditions  as  said  board  shall  pre- 
scribe/' and  it  would  be  incongruous  to  parole  a  prisoner  to  go 
outside  of  the  prison  walls  and  inclosure3  when  he  is  held  in 
custody  and  cannot  be  allowed  to  do  so,  but  must  continue  in  the 
same  prison  under  another  definite  sentence. 

I  am  unable  to  find  any  direct  adjudication  upon  the  question, 
but  section  2190  of  the  Penal  Law  seems  to  throw  some  light  upon 
the  subject,  and  a  portion  thereof  reads  as  follows : 

"  Where  a  person  is  convicted  of  two  or  more  offenses,  be- 
fore sentence  has  been  pronounced  upon  him  for  either 
offense,  the  imprisonment,  to  which  he  is  sentenced  upon  the 
second  or  other  subsequent  conviction,  must  commence  at  the 
termination  of  the  first  or  other  prior  term  or  terms  of  im- 
prisonment, to  which  he  is  sentenced." 

It  will  be  observed  that  his  sentence  upon  the  second  or  subse- 
quent conviction  must  commence  upon  the  termination  of  his  first 
term  to  which  he  was  sentenced,  and  not  upon  the  expiration  of 
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any  abbreviated  or  shortened  term  by  good  behavior,  or  upon  the 
commencement  of  his  parole,  or  upon  the  expiration  of  the 
minimum  term  of  his  first  sentence,  but  upon  the  termination  of 
his  imprisonment  to  which  he  is  sentenced.  Ample  provision  is 
made  for  his  reward  for  good  behavior  by  sections  230  and  231 
of  the  Prison  Law,  but,  in  my  opinion,  a  prisoner  under  two 
sentences  —  the  first  an  indeterminate  and  the  second  a  definite 
sentence  —  would  not  be  entitled  to  a  parole  and  discharge  at  the 
expiration  of  the  minimum  term  of  his  first  sentence  in  order  to 
allow  him  to  begin  the  service  of  his  second  sentence. 
Yours  very  truly, 

EDWAED  R  O'MALLEY, 

Attorney-General 


Prison  Law  —  Sections  120,  122  —  Duties  of  Wardens. 

Wardens  of  prisons  are  by  virtue  of  the  rules  and  regulations  for 
the  government  of  officers  and  guards,  set  forth  by  the  Super- 
intendent of  Prisons,  empowered  to  search  any  subordinate 
officer  who  violates  prison  rules  by  smuggling  or  delivering 
to  prisoners  drugs  or  liquors  or  other  articles  prohibited, 
(Penal  Law,  section  1691.) 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  December  16,  1909. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.Y. 

Dear  Sir. —  By  your  favor  of  October  22d,  I  am  asked  for  an 
opinion  as  to  whether  or  not  the  wardens  of  the  several  prisons 
have  the  authority  to  search  a  subordinate  officer  whom  they  have 
reason  to  suspect  l*as  on  his  person,  with  a  view  of  delivering  to 
a  prisoner,  a  drug  or  liquor  or  other  article  prohibited  by  the  rules 
of  the  superintendent  having  the  charge  or  control  of  the  prison, 
and  in  reply  I  beg  to  call  your  attention  to  section  122  of  the 
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Prison  Law,  in  which  it  is  provided  that  the  agent  or  warden  is 
charged  with  the  general  supervision  over  the  prison,  and  is  re- 
quired to  enforce  the  rules  and  regulations  made  by  you,  and  to 
examine  into  the  condition  and  safekeeping  of  the  prisoners,  to 
have  the  general  control  and  management  of  the  subordinates  con- 
nected with  the  prisons,  etc. 

By  section  120  of  the  same  law,  the  Superintendent  of  State 
Prisons  is  required  to  make  such  rules  and  regulations  not  in 
conflict  with  the  statutes  of  this  State  for  the  government  of  the 
officers,  guards  and  employees  of  the  prisons  as  he  may  deem 
proper,  and  when  such  rules  and  regulations  are  made  and  promul- 
gated, it  becomes  the  duty  of  the  wardens  of  the  several  prisons  to 
enforce  the  same,  and  in  the  enforcement  of  such  rules  and  reg- 
ulations if  the  warden  has  good  ground  to  believe  that  a  guard  or 
subordinate  officer  was  or  is  violating  an  established  rule  of  the 
prison  by  clandestinely  carrying  into  or  delivering  to  a  prisoner  or 
prisoners  any  liquor,  drug  or  other  prohibited  article,  and  he  also 
has  information  which  he  regards  as  reliable  that  the  subordinate  is 
smuggling  such  prohibited  articles  into  the  prison  in  a  particular. 
way,  it  would  be  not  only  his  right,  but  his  duty  to  make  a  careful 
investigation  of  the  case  and  to  search  any  person  whom  he  Has 
good  reason  to  believe  is  violating  any  such  rules  or  regulations. 

I  desire  to  call  your  attention  to  section  1691  of  the  Penal  Law, 
which  reads  in  part  as  follows: 

"A  person  who***********. 
"  2.  Conveys  into  or  takes  from  such  prison,  reformatory, 
penitentiary,  county  jail  or  other  place  for  the  detention  of 
persons  convicted  of  crime,  or  who  personally  or  through  any 
other  person  or  persons  gives,  sells,  furnishes  or  otherwise 
delivers  to  any  prisoner  or  prisoners  in  custody  any  drug, 
liquor  or  any  article  prohibited  by  law  or  by  the  rules  of  the 
superintendent,  keeper,  sheriff,  board  of  managers  or  other 
person, -or  official  having  charge  or  control  thereof,  is  guilty 
of  a  misdemeanor." 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General 
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OPINIONS   RENDERED    THE   STATE   SUPERINTEND- 
ENT OF  PUBLIC  WORKS. 


Labor  Law,  Section  3  —  Eight  Hour  Law. 

Construction  of  bridge  over  Erie  canal  at  Lyell  avenue,  Rochester. 
Discretion  of  Superintendent  of  Public  Works  as  to  "ex- 
traordinary emergency  "  in  direction  to  contractor  to  work 
force  over  eight  hours. 

(See  opinions  August  15,  1907 ;  September  10,  1907 ;  March  13, 
1907;  letter  June  18,  1908;  opinion  February  2,  1909.) 

STATE  OF  NEW  YORK, 

Attokney-Genebal's  Office, 

Albany,  January  14,  1909. 

Hon.  Winslow  M.  Mead,  Deputy  Superintendent  of  Public 
Works,  Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  your  favor  of  the 
13th  inst.,  touching  the  matter  of  your  direction  to  the  W.  J. 
Burns  Company,  contractor  for  the  construction  of  a  bridge  over 
the  Erie  canal  at  Lyell  avenue  in  the  city  of  Rochester,  directing 
the  said  contractor  to  work  its  forces  on  the  substructure  ten  hours 
per  day. 

I  also  asknowledge  receipt  of  a  copy  of  your  direction  to  the 
W.  J.  Burns  Company  and  a  copy  of  a  communication  to  the 
Superintendent  of  Public  Works  from  the  Commissioner  of  Labor. 

You  have  directed  the  contractor,  in  the  construction  of  the  im- 
provement for  the  Lyell  avenue  bridge,  to  employ  men  for  ten 
hours'  labor  per  day,  and  seek  to  justify  your  so  doing  under  that 
provision  of  section  3  of  the  Labor  Law  which  permits  such  direc- 
tion "  in  case  of  extraordinary  emergency  caused  by  fire,  flood  or 
danger  to  life  or  property."  You  state  that  it  is  necessary  that 
the  employees  of  the  contractor  work  ten  hours  a  day  in  order  that 
the  work  may  be  completed  by  the  opening  of  navigation  on  the 
canal,  a  date  fixed  by  law,  and  also  because  the  property  lying 
west  of  the  bridge  in  the  city  of  Rochester  is  without  fire  pro- 
tection. 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  825 

By  the  provisions  of  section  23  of  the  Canal  Law  the  Superin- 
tendent of  Public  Works  is  given  general  control  of  the  canal,  its 
operation  and  repairs  and  the  construction  of  such  improvements 
as  may  be  authorized  thereon. 

It  is,  therefore,  your  duty  to  give  the  contractor  such  directions 
as  may  be  necessary  to  carry  into  effect  the  plans  for  the  improve- 
ment, and  it  is,  therefore,  your  right  to  judge  under  what  circum- 
stances you  may  invoke  the  provisions  of  the  exception  to  the 
application  of  the  Eight  Hour  Law,  as  provided  in  section  3  of  the 
Labor  Law. 

It  is  in  your  power  to  decide  from  all  the  circumstances  whether 
the  case  is  one  of  "  extraordinary  emergency  caused  by  fire,  flood 
or  danger  to  life  or  property,"  subject  to  review. 

The  provisions  of  section  4  of  the  Labor  Law  provide  for  the 
penalties  which  may  be  imposed,  if  the  judgment  exercised  by  you 
in  the  direction  is  faulty. 

Yours  respectfully, 

EDWAED  E.  O'MALLEY, 

__- Attorney-General. 

Barge  canal. 

Claim  of  village  of  Whitehall.  Petition  of  trustees  proposing  to 
release  State  from  damage  in  consideration  of  payment  by 
State  for  the  reconstruction  of  pipe  line  across  Wood  creek. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  May  3,  1909. 

Hon.  Winslow  M.  Mead,  .Deputy  Superintendent  of  Public 
Works,  Albany,  N.  Y.  : 

Dear  Sir. — Replying  to  your  favor  of  the  19th  ult,  inclosing 
a  petition  of  the  trustees  of  the  village  of  Whitehall  to  the  State 
Engineer  and  Surveyor  proposing  to  release  to  the  State  of  New 
York  all  damage  suffered  by  the  village  by  reason  of  the  construc- 
tion of  the  Barge  canal  along  Wood  creek,  across  which  the  village 
has  a  pipe  line,  in  consideration  of  the  payment  by  the  State  of 
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the  amount  to  be  expended  in  reconstructing  this  pipe  line,  I  beg 
to  say,  that  in  my  opinion  the  application  should  be  denied. 

The  petition  of  the  trustees  of  the  village  of  Whitehall  concedes 
that  the  State  owns  the  bed  of  Wood  creek  and  that  the  village 
acquired  no  legal  title  to  maintain  its  pipe  line  under  and  across 
the  bed  of  that  stream,  and  that  the  State  may  utilize  the  bed  of 
Wood  creek  without  compensation  to  the  village  of  Whitehall. 

Therefore,  it  seems  that  the  pipe  line  of  the  village  of  Whitehall 
was  maintained  across  Wood  creek  by  the  village  at  the  sufferance 
of  the  State  and  its  value  prior  to  the  appropriation  of  the  creek 
for  purposes  of  the  Barge  canal  is  to  be  determined  with  that  fact 
in  view.  If  any  portion  of  the  right  of  way  and  pipe  line  of  the 
village  has  been  appropriated  by  the  State  other  than  the  portion 
maintained  at  the  sufferance  of  the  State,  it  is  proper  for  the 
Special  Examiner  and  Appraiser  to  negotiate  with  the  village  for 
the  settlement  of  its  claim. 

I  return  herewith  inclosed  the  petition  of  the  trustees  of  the  vil- 
lage of  Whitehall. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Barge  Canal  —  Contract  14. 

Notice  of  lien  filed  with  Superintendent  of  Public  Works  by  G. 
J.  Emeny  Co.,  under  section  5,  .Consolidated  Lien  Law,  for 
labor  and  material  furnished  sub-contractor  of  Mosier  & 
Summers.  Superintendent  to  withhold  amount  of  money 
covered  by  lien  unless  protected  by  ample  security. 

STATE  OF  NEW  YORK, 

Attorney-Generai/s  Office, 

Albany,  May,  14  1909. 

Hon.  Frederick  C.  Stevens,  Superintendent  of- Public  Works, 
Albany,  N.  N.: 

Dear  Sir. —  I  have  your  favor  of  the  12  instant,  enclosing 
letter  of  A.  T.  Jennings  to  you  dated  May  5,  1909,  and  also 
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enclosing  a  notice  of  lien  filed  with  you  on  behalf  of  the  G.  J. 
Emeny  Company. 

Your  letter  and  the  lien  disclose  the  following  facts:  The  G. 
J.  Emeny  Company  furnished  certain  labor  and  materials  to  the 
Fulton  Contracting  Company,  a  sub-contractor  of  Mosier  &  Sum- 
mers, to  whom  as  principal  contractor  the  State  had  let  Barge 
Canal  Contract  No.  10.  The  Fulton  Contracting  Company  has 
not  been  recognized  by  the  State.  Prior  to  the  filing  of  this  lien 
Mosier  &  Summers  sold  and  assigned  their  contract  with  the  State 
to  the  McDermott  Contracting  Company,  including  in  the  assign- 
ment all  moneys  due  or  to  become  due  on  account  thereof,  to- 
gether with  retained  percentages.  The  lien  is  filed  pursuant,  to 
the  provisions  of  section  5  of  the  Consolidated  Lien  Law. 

"'Section  5.  Liens  under  contract  for  public  improve- 
ments. A  person  performing  labor  for  or  furnishing  mate- 
rials to  his  contractor,  sub-contractor  or  legal  representative 
for  the  construction  of  a  public  improvement,  pursuant  to  a 
contract  by  such  contractor  with  the  state  *  *  ■  *>  shall 
have  a  lien  for  the  principal  and  interest  of  the  value  or 
agreed  price  of  such  labor  or  materials  upon  the  moneySi  of 
the  state  *  *  *  applicable  to  the  construction  of  such 
improvement  to  the  extent  of  the  amount  due  or  to  become 
due  on  such  contract,  upon  filing  a  notice  of  lien  as  pre- 
scribed in  this  article." 

Section  12  of  the  Lien  Law  provides  the  form  in  which  such 
liens  must  be  drawn.  While  there  are  no  moneys  due  or  to  be- 
come due  Mosier  &  Summers  there  are  moneys  due  or  to  become 
due  on  the  contract.  The  McDermott  Contracting  Company  has 
by  the  assignment  been  substituted  in  one  sense  for  Mosier  & 
Summers.  This  being  a  complete  assignment  of  the  contract  and- 
not  an  assignment  of  moneys  due  in  payment  of  a  debt,  it  seems 
to  me  that  it  may  be  contended  with  good  reason  that  this  lien 
does  attach  to  the  moneys  due  the  assignee.  This  must  be  prop- 
erly a  controversy  between  the  parties  interested  and  I,  there- 
fore, advise  you  that  the  safest  course  to  pursue  is  to  withhold 
the  amount  of  moneys  covered  by  this  lien  unless  you  are  pro- 
tected by  the  giving  of  a  bond  or  some  other  suitable  security. 


Digit 


zed  by  G00gle 


828  Report  of  the  Attorney-General. 

I  herewith  return  the  letter  of  A.  T.  Jennings  and  the  notice 
of  lien. 

Yours  very  truly, 

EDWARD  R  O'MALLEY, 

A  tiorney-General. 

Barge  canal  —  Navigation  Law,  Section  100  (Cons.). 

Private  vessels.  Tugs  and  other  vessels  chartered  by  contractor 
for  use  in  Barge  canal  work,  equipment  and  crew  to  be  fur- 
nished by  him,  not  under  provisions  of  Navigation  L°v  ex- 
cepting sections  11  and  12, 

STATE  OF  NEW  YORK, 

Attorney-Generai/s  Office, 

Albany,  September  2,  1909. 

Hon.  Winslow  M.  Mead,  Deputy  Superintendent  of  Public 
Works,  Albany,  N.  Y.: 

Dear  Sir. — Replying  to  your  favor  of  the  25th  inst.,  inclosing 
a  request  made  by  your  department  of  my  predecessor,  asking  the 
opinion  of  this  department  as  to  whether  a  tug  chartered  or  hired 
by  contractors  holding  Barge  canal  contracts,  and  other  vessels 
used  by  them,  propelled  by  ntachinery,  which  are  used  by  them  on 
State  waters  in  connection  with  their  contract  work,  are  subject  to 
inspection  and  examination  of  the  inspectors  appointed  under  the 
Navigation  Law  and  to  all  the  other  provisions  of  the  act  which 
govern  the  operation  of  steam  vessels  carrying  passengers  or 
freight  for  hire,  I  beg  to  say  that,  if  the  boats  employed  by  Barge 
canal  contractors  are  hired  for  towing  purposes,  they  unquestion- 
ably come  under  the  regulations  of  the  Navigation  Law.  How- 
ever, if  such  boats  are  chartered  and  the  contractor  himself  fur- 
nishes the  crew  and  all  equipment,  I  am  of  the  opinion  that  such 
boats  then  must  be  considered  as  the  property  of  the  contractor  for 
the  time  being,  and  therefore  private  boats  and  exempt  from  all 
the  provisions  of  the  Navigation  Law  save  sections  11  and  12. 

Section  100  of  the  Consolidated  Navigation  Law  provides  that 
all  vessels  navigating  the  waters  under  the  jurisdiction  of  the  State 
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shall  be  subject  to  the  provisions  of  that  law,  except  that  private 
vessels  shall  be  subject  only  to  the  provisions  of  sections  11  and  12 
thereof. 

Yours  truly, 

EDWARD  R.  CPMALLEY, 

A  Homey-General. 

Barge  canal. 

Drainage  of  sewers  into  navigable  waters  at  Whitehall  and  Tona- 
wanda.  Canal  officials  have  the  authority  to  compel  public  or 
private  owners  of  sewers  to  make  such  disposal  of  sewage  as 
will  in  no  way  interfere  with  the  navigation  of  the  canal  or 
streams  to  be  canalized  in  the  course  of  Barge  canal  con- 
struction. 

STATE  OF  NEW  YORK, 

Attobney-Genebai/s  Office, 

Albany,  December  15,  1909. 

Hon.  Fkedebick  C.  Stevens,  Superintendent  of  Public  Works, 
Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  reply  herewith  to  your  communication  in 
reference  to  conditions  existing  at  Whitehall  and  Tonawanda,  IT. 
Y.  You  state  that  at  these  and  other  places  the  plans  for  the  im- 
provement of  the  canals  do  not  make  any  provision  for  taking  cafe 
of  sewers  now  emptying  into  streams  which  are  to  be  canalized  or 
converted  into  canals.  It  appears  that  retaining  walls  have  been 
built  in  front  of  the  mouths  of  sewers  for  which  no  openings  are 
provided  in  the  walls.  The  result  is  that  sewage  is  being  deposited 
between  the  mouths  of  the  sewers  aiid  the  walls,  threatening  to 
damage  the  structures  and  to  create  a  nuisance.  I  note  that  here- 
tofore your  department  has  refused  to  allow  anything  but  surface 
drainage  to  enter  the  canals,  and  you  now  ask  my  opinion  as  to 
your  duty  with  respect  to  permitting  other  than  surface  drains  to 
discharge  into  the  canals. 

The  village  of  Whitehall  is  located  on  Wood  creek.  This 
stream  rises  in  the  eastern  part  of  the  State  and  flows  generally  in 
a  northerly  direction,  emptying  into  the  extreme  southern  end  of 
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Lake  Champlain.  In  the  early  Colonial  days,  before  there  were 
any  artificial  highways,  this  stream  formed  part  of  the  route  of 
travel  between  the  Hudson  valley  and  Lake  Champlain  and  the 
St.  Lawrence  river.  This  old  route  left  the  Hudson  river  and  ran 
thence  overland  to  a  point  on  Wood  creek  near  Fort  Ann,  a  con- 
siderable distance  up  stream  above  Whitehall,  and  thence  down 
Wood  Creek  into  the  waters  of  Lake  Champlain.  This  line  of 
travel  by  way  of  Wood  Creek  between  the  Hudson  and  Lake 
Champlain  was  well  known  from  the  earliest  times,  having  been 
used  by  the  Indians  even  before  the  white  men.  All  the  lower 
part  of  the  stream  flows  through  what  was  formerly  known  as  the 
Skene  patent,  a  grant  by  the  Crown  of  England  to  Philip  Skene, 
dated  March  15,  1765.  This  patent  granted  25,000  acres  of  land, 
through  the  center  of  which  ran  Wood  Creek,  and  from  it  was  ex- 
cepted Wood  creek  itself,  which  was  reserved  as  a  common  high- 
way for  the  benefit  of  the  public.  The  title  to  the  bed  of  this 
stream  and  the  ownership  thereof  and  of  the  waters  belonging  to 
it  has  recently  been  held  by  the  Court  of  Claims  to  be  owned  by 
the  State  of  New  York,  and  not  by  the  riparian  owners.  (Jane 
B.  Johnson  v.  The  State  of  New  York,  62  Misc.  15.) 

Tonawanda  creek  has  its  source  westerly  of  the  upper  part  of 
the  Genesee  valley  and  flows  in  a  general  westerly  direction,  empty- 
ing into  the  Niagara  river  about  midway  between  the  head  of  that 
stream  and  the  falls.  A  considerable  portion  of  this  stream  is 
navigable.  In  fact  about  twelve  miles  of  its  length  have  actually 
been  used  for  a  great  many  years  as  a  part  of  the  Erie  canal. 
There  can  be  no  question  but  that  early  in  the  history  of  this 
State,  while  that  section  was  yet  a  wilderness,  this  stream  was 
used  by  the  public  as  a  highway  for  travel  from  the  western  part 
of  the  State  to  the  waters  of  the  Niagara  river  and  the  Great 
Lakes.  At  the  time  the  Erie  canal  was  first  constructed  a  large 
part  of  this  stream,  including  that  portion  of  the  stream  upon 
which  the  city  of  Tonawanda  is  situated,  was  taken  by  the  State 
for  navigation  purposes.  (See  Holmes  Hutchinson's  map,  Vol.  I, 
Comptroller's  office.)  The  ownership  by  the  State  of  the  lower 
portion  of  this  stream  from  the  point  where  the  Erie  canal  enters 
it  on  the  east  to  its  mouth  has  for  nearly  a  century  been  claimed 
by  the  State  for  purposes  of  a  public  highway. 
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It  appears  clear,  therefore,  that  these  two  streams  are  public 
highways  and  belong  to  the  State.  They  are  actually  navigable 
and  for  generations  have  been  used  by  and  dedicated  to  the  public 
as  highways. 

It  is  said  that,  except  so  far  as  Congress  may  see  fit  to  inter- 
fere for  the  regulation  of  commerce,  each  State  has  the  exclusive 
jurisdiction  over  the  navigable  waters  within  its  territorial  limits, 
and  may  pass  such  laws  regulating  their  use  at  it  may  deem  wise. 
Until  Congress  acts  upon  the  subject,  a  State  has  plenary  power 
over  navigable  waters  within  its  confines.  (Am.  &  Eng.  Ency. 
2d  Ed.  Vol.  21,  p.  433.)  The  Legislature  of  this  State,  with  the 
approval  of  the  voters,  has  passed  a  law  directing  these  streams  in 
question  to  be  canalized  and  made  navigable  for  craft  of  certain 
size.  No  provision  is  made  in  the  statute  for  the  use  of  these 
streams  as  drainage  outlets  for  sewers.  The  streams  being  nav- 
igable in  fact  and  actually  public  highways,  the  title  to  the  land 
or  bed  of  the  stream  belongs  to  the  State  (People  v.  Canal  Ap- 
praisers, 33  N".  Y.  464).  The  title  to  the  bed  of  the  stream  unde- 
niably carries  with  it  the  water  that  flows  over  it.  This  water  be- 
longs to  the  State  for  navigation  purposes  and  it  is  a  fair  pre- 
sumption that  the  Canal  Law  intends  it  to  be  used  for  canal  pur- 
poses only.  An  examination  of  the  law  shows  a  prohibition  of 
the  sale,  lease  or  other  disposal  of  waters  stored  or  impounded  for 
canal  purposes.  This  indicates  an  intent  on  the  part  of  the  Legis- 
lature to  have  the  canal  officials  exercise  full  control  of  canalized 
streams  and  waters  used  for  canal  purposes.  It  certainly  is  fair 
to  assume  that  the  law  does  not  intend  that  the  waters  of  a  nav- 
igable stream  directed  to  be  canalized  shall  be  used  as  a  sewer 
outlet. 

In  the  case  of  Bedlow  v.  Floating  Dry  Dock  Co.,  112  N.  T. 
274,  the  court  said:  "  The  right  of  the  people  to  use  the  natural 
public  highways  of  the  state  is  jus  publico,  and  cannot  be  taken 
away  or  seriously  impaired  by  any  legislation  whatsoever.  The 
power  of  regulating,  controlling  and  improving  such  waters  in 
the  interest  of  commerce  undoubtedly  exists.  The  right,  there- 
fore, of  the  city  to  erect  structures  in  the  navigable  waters  of 
the  State  must  necessarily  remain  subject  to  the  sovereign  author- 
ity over  such  highways."     The  right  of  the  State  to  use  these 
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navigable  streams  is  superior  to  any  other  right,  be  it  that  of  a 
municipal  or  other  corporation  or  private  individual,  regardless 
of  whether  the  right  is  acquired  by  usage,  grant  or  even  legisla- 
tive enactment. 

It  was  also  stated  by  the  court  in  the  so-called  Hemlock  Lake 
case  (Smith  v.  Rochester,  92  N.  Y.  463)  that,  although  the  State 
itself  cannot  divert  water  from  navigable  inland  streams  and 
lakes  for  any  purpose  other  than  navigation  without  compensa- 
tion to  riparian  owners,  nevertheless  the  State  has  the  sovereign 
right  to  use,  regulate  and  control  the  waters  for  navigation. 

In  all  of  the  decisions  of  the  Court  of  Appeals  and  the  infe- 
rior courts  of  this  State  that  have  come  to  my  attention,  it  is  uni- 
formly held  that  the  State  has  an  absolute  and  inalienable  right 
to  control,  regulate,  improve  and  use  the  waters  of  navigable 
streams  in  whatever  reasonable  manner  it  sees  fit  for  navigation 
and  that  this  right  is  paramount  to  any  and  all  other  right§. 

It  may  be  considered  as  well  settled  that  where  a  state,  in  the 
construction  of  works  authorized  or  directed  by  its  legislature  for 
the  benefit  of  the  navigation  of  navigable  waters  in  its  borders, 
causes,  without  malice,  and  in  the  exercise  of  ordinary  care,  con- 
sequential injuries  to  lands  and  structures,  no  relief  will  be 
granted  against  such  injuries. 

Some  of  the  sewers  draining  into  navigable  waters  doubtless 
have  been  constructed  pursuant  to  legislative  enactment ;  some 
may  have  been  maintained  for  such  a  long  period  of  time  that  it 
might  be  claimed  that  a  continuing  right  to  maintain  them  has 
accrued  to  the  municipalities  or  persons  owning  them.  It  might 
be  argued  that  the  State,  either  by  grant,  statute  or  by  sufferance, 
had  given  such  a  right  to  maintain  these  sewers  as  could  not  be 
revoked.  The  interpretation  of  the  law  by  the  courts  of  last  re- 
sort is  to  the  contrary.  In  Illinois  Cent  R.  R.  Co.  v.  Illinois, 
146  U.  S.  387,  and  in  Bedlow  v.  N.  Y.  Floating  Dock  'Co.,  supra, 
the  highest  courts  of  the  United  States  and  of  this  State  held  in 
effect  that  any  rights  in  or  under  navigable  waters  which  might 
be  granted  by  the  State  are  subject  to  the  superior  right  of  con- 
trol of  the  waters  and  lands  under  them  for  navigation  purposes. 
It  seems  clearly  ansalagous  to  say  that  any  right  he*retofore 
granted  or  claimed  to  be  acquired  by  sufferance  or  license  .to  main- 
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tain  sewers  discharging  into  navigable  waters  can  be  revoked  by 
the  State  at  will  whenever  it  becomes  necessary  to  do  so  in  order 
to  improve  these  waters  for  use  as  a  public  highway. 

From  the  foregoing  considerations  it  seems  clear  to  me  that  the 
State  has  the  paramount  right  to  use  these  navigable  streams  for 
the  purposes  of  navigation  to  the  exclusion  of  any  other  use  which 
interferes  with  or  is  a  detriment  to  such  use.  Whether  or  not 
the  continuance  of  these  sewers  at  Whitehall  and  Tonawanda,  or 
at  any  other  similar  places,  is  a  detriment  to  navigation  is,  of 
course,  a  question  of  fact.  It  is  one  that  can  only  be  determined 
by  experts  or  those  specially  qualified  in  respect  to  such  matters. 
If,  as  a  matter  of  fact,  the  continued  maintenance  of  any  sewers 
is  or  threatens  to  be  a  detriment  to  navigation  of  any  state  waters 
or  canals,  it  is  within  the  power  of  the  state  or  its  duly  author- 
ized agents  to  compel  the  persons  or  cor porat ions  maintaining 
such  sewTers  to  provide  such  a  disposition  of  the  sewage  as  will 
neither  interfere  with  navigation  nor  cause  any  damage  to  any 
structure  built  for  the  purpose  of  improving  navigation. 

If  any  persons  or  corporations  are  now  operating  sewers  which 
damage  or  threaten  to  damage  any  of  the  Barge  Canal  structures, 
it  is  the  duty  of  the  Superintendent  of  Public  Works  to  take 
measures,  either  by  negotiation  or  by  suit,  as  the  circumstances 
require,  to  protect  the  work. 

Your  inquiry  is  also  directed  to  whether  or  not  the  Commis- 
sioner of  Public  Health  has  any  function  to  perform  concerning 
which  notice  should  be  given  by  the  Superintendent  of  Public 
Works. 

An  examination  of  the  statutes  and  an  interview  with  the  De- 
partment of  Public  Health  leads  me  to  the  conclusion  that  both 
the  law  and  the  practice  of  the  departments  make  it  the  function  of 
those  in  charge  of  the  maintenance  and  construction  of  the  canals, 
rather  than  of  the  Health  Commissioner,  to  regulate  such  sewers 
as  are  under  discussion.  The  Public  Health  Law  requires  that 
the  permission  of  the  Health  Commissioner  be  procured  before 
any  sewers  constructed,  enlarged  or  extended  after  May,  19*03, 
may  be  discharged  into  waters  of  the  State.  But  whether  such 
permission  has  been  granted  or  not,  it  is  still  within  the  power 
and  part  of  the  duty  of  those  officers  charged  with  the  building  of 
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the  canals  and  the  improvement  of  navigation  to  regulate  these? 
conditions  where  they  interfere  with  navigation. 

Without  regard  to  whether  or  not  the  required  permission  has 
been  secured  from  the  Health  Commissioner  to  build  or  main- 
tain sewers  discharging  into  State  waters,  the  canal  officials  have 
the  power  and  are  charged  with  the  duty  of  compelling  owners 
of  sewers,  either  public  or  private,  to  provide  for  the  disposition 
of  sewage  in  such  a  manner  as  will  result  in  no  damage  to  canal 
structures  or  interference  with  navigation.  'Consequently,  in  the 
instances  at  Whitehall  and  Tonawanda  which  you  mention,  I  am 
of  the  opinion  that  it  is  your  duty  to  see  to  it  that  the  navigation 
improvements  are  neither  damaged  nor  interfered  with,  and  that 
you  have  the  power  to  take  whatever  lawful  steps  may  be  necessary 
to  prevent  such  a  condition. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney -General. 


OPINIONS   RENDERED    THE    STATE    SUPERINTEND- 
ENT OF  WEIGHTS  AND  MEASURES. 


Weights  and  Measures. 

Marking  of  each  individual  fruit  box  "  short "  when  not  up  to 
standard  weight  should  be  done  by  manufacturers  under  the 
provisions  of  section  2,  chapter  509,  Laws  of  1899. 

(See  opinion   March   9,    1909.) 

STATE  OF  NEW  YORK, 

Attokney-Genekai/s  Office, 

Albany,  February  4,  1909. 

Dr.  Fkitz  Reiciimann,  Superintendent  of  Weights  and  Measures, 
The  Capitol,  Albany.  N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  1st  inst.  asking  my 
opinion  whether,  under  the  Laws  of  1899,  chapter  509,  it  is  suffi- 


Digit 


zed  by  G00gle 


Report  of  the  Attorney-General.  835 

cient  for  a  commission  merchant  or  wholesaler  to  mark  the  outside 
of  a  crate  containing  individual  boxes  of  berries  which  do  not  con- 
form to  the  standard  quarts,  with  the  word  "  short "  rather  than 
to  mark  each  individual  box,  I  beg  to  advise  that  in  my  opinion 
this  is  not  sufficient. 
The  statute  provides : 

u  §  2.  All  manufacturers  of  small  fruit  packages  such  as 
quarts,  pints  and  half-pints,  that  make  or  cause  to  be  made 
such  packages  that  are  of  less  size  or  capacity  than  the  stand- 
ard sizes  defined  in  §  1  of  this  act,  shall  mark  each  such  quart, 
pint  and  half-pint  with  the  word  l  Short '  on  the  outside. 
*         *         ■*         #         *         *         -»         *•         *         *       ■* 

"  §  3.  Any  person  in  this  state,  who  sells  or  offers  for  sale 
fruit  packages  that  are  of  less  than  the  standard  size  and 
capacity  as  defined  in  §  1,  or  any  person  who  sells  or  offers 
for  sale  fruit  in  packages  that  are  of  less  size  or  capacity 
than  thus  defined  in  §  1,  that  are  not  marked  with  the  word 
1  Short '  as  directed  in  §  2,  shall  be  deemed  guilty  of  a  mis- 
demeanor        *     *     *     * » 

The  requirement  of  the  last  section  quoted,  is  that  fruit  in 
packages  of  less  size  than  standard  must  be  marked  as  directed  in 
section  2.  This'  section  states  explicitly  that  each  such  quart,  pint 
and  half-pint  shall  be  marked  with  the  word  "  short." 

It  is,  therefore,  my  opinion  that  unless  each  such  individual 
package  is  so  marked,  a  person  selling  or  offering  the  same  for 
eale  is  guilty  of  a  violation  of  section  3. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Domestic  Commerce  Law  —  Weights  and  Measures. 

Provision  in  chapter  509,  Laws  of  1899,  prohibiting  the  manu- 
facture of  berry  boxes   under   size  without   being   stamped 
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"  short "  applies  to  boxes  for  sale  outside  the  State  of  New 
York.     (People  v.  Niagara  Fruit  Co.,  75  App.  Div.  11.) 
(See  opinion  February  4,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  9,  1909. 

Dr.  Fritz  Reichmann,  Superintendent  of  Weights  and  Measures, 
Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  inquiry  dated  February  17,  1909, 
asking  my  opinion  upon  the  validity  of  chapter  509  of  the  Laws  of 
1899,  which  prohibits  the  manufacture  of  berry  boxes  under  a 
certain  size  without  being  stamped  "  short "  as  applied  to  such 
boxes  made  for  sale  outside  the  State,  I  beg  to  advise  that  in  my 
opinion  this  statute  is  valid  and  constitutional. 

The  case  of  People  v.  Niagara  Fruit  Co.,  reported  in  75  App. 
Div.  11  and  affirmed  by  the  Court  of  Appeals,  173  N.  Y.  629,  is 
directly  in  point.  The  case  was  a  suit  for  a  penalty  in  violation 
of  the  statute  prohibiting  the  manufacture  and  sale  of  vinegar  in 
imitation  of  cider  vinegar.  The  vinegar  in  question  was  sold  and 
shipped  to  a  purchaser  in  Michigan,  where  the  sale  of  such  vinegar 
was  not  prohibited.  It  was  held  that  the  statute  was  constitu- 
tional and  did  not  conflict  with  the  power  to  regulate  interstate 
commerce  as  lodged  exclusively  in  Congress  by  Article  1,  section 
8,  subdivision  3  of  the  Federal  Constitution. 

Again  in  case  of  People  v.  Bishopp,  106  App.  Div.  266,  it 
was  held  that  section  70f  of  the  Agricultural  Law  requiring  the 
carcasses  of  all  calves  shipped  to  be  tagged  with  the  name  of  the 
shipper  and  the  age  of  the  calf  is  constitutional,  and  that  the 
statute  was  not  contrary  to  the  Federal  Constitution  and  was 
valid  as  to  carcasses  intended  to  be  shipped  to  another  State. 

The  decisions  aTx>ve  noted  are  supported  by  the  authority  of 
the  Supreme  Court  of  the  United  States  in  Kidd  v.  Pearson,  128 
U.  S.  1,  in  which  it  is  held  that  a  State  law  prohibiting  the  manu- 
facture of  intoxicating  liquors  even  for  the  purpose  of  transpor- 
tation bevond  the  limits  of  the  State  does  not  conflict  with  the 
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Federal  Constitution  by  undertaking  to  regulate  commerce  among 
the  States. 

Therefore,  upon  the  above  authority  I  am  of  the  opinion  that 
the  manufacture  of  berry  boxes  of  less  size  or  capacity  than  the 
standard  sizes  specified  in  the  law  above  referred  to  without 
stamping  upon  each  such  fruit  package  the  word  "  short "  is  a 
misdemeanor,  even  though  such  package  is  made  for  the  sole  pur- 
pose of  sale  without  the  State  of  New  York. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Consolidated  General  Business  Law  —  Sections  13.  14  —  Sealers 
of  Weights  and  Measures. 

'County  and  Town  Sealers,  duties  of  board  of  supervisors  in  ap- 
pointment of.  Power  of  State  Superintendent  of  Weights 
and  Measures  in  mandamus  proceedings  to  compel  supervis- 
ors to  perform  duties  in  accordance  with  provisions  of  law. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  9,  1909. 

Dr.  Fritz  Reichmann,  Superintendent  of  Weights  and  Measures, 
Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  April  29th  in  which  you  ask 
my  opinion  upon  the  proper  interpretation  of  sections  13  and  14 
of  the  Consolidated  General  Business  Law,  and  beg  to  advise  you 
as  follows: 

You  ask  the  following  questions: 

First :  Is  it  mandatory  that  the  board  of  supervisors  of  each 
county  appoint  a  county  sealer  of  weights  and  measures? 

Second:  Is  it  mandatory  that  the  board  of  supervisors  pro- 
cure for  each  individual  town  a  proper  set  of  standards  so  that 
the  sealer  can  properly  test  weights  and  measures  and  apparatus? 
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Third :  Is  it  mandatory  that  each  town  have  a  town  sealer  of 
weights  and  measures? 

Fourth:  Referring  to  the  above  two  sections  and  in  conjunc- 
tion with  section  17,  the  article  in  chapter  above  quoted1  (chapter 
20  of  the  Business  Law)  can  a  town  sealer  be  appointed  for  more 
than  one  town? 

Fifth :  In  the  case  of  the  refusal  of  the  board  of  supervisors 
of  a  county  to  appoint  a  sealer  or  the  refusal  of  the  board  of  super- 
visors of  a  county  to  provide  each  town  with  the  proper  standards, 
or  the  refusal  of  a  town  board  to  appoint  a  sealer  of  weights  and 
measures,  does  the  Attorney-General,  acting  for  the  Superintend- 
ent,of  Weights  and  Measures,  apply  for  the  issue  of  a  writ  of 
mandamus  to  command  such  board  or  body  to  comply  with  a  man- 
datory provision  of  the  statute? 

Sections  13  and'  14  of  this  law  provide  in  part  as  follows: 

"  Section  13.  County  sealer ;  duty  of  supervisors.  There 
sihall  be  a  county  sealer  of  weights  and  measures  in  each 
county,  who  shall  be  appointed  by  the  board  of  supervisors 
and  hold  office  during  the  pleasure  of  such  board.  *  *  * 
The  board  of  supervisors  of  each  county  shall  procure  the 
proper  standards  for  each  town  therein  not  provided  there- 
with, and  the  expense  thereof  shall  be  paid  by  such  town. 

"  Section  14.  Town  sealer.  There  shall  be  a  town  sealer 
of  weights  and  measures  in  each  town,  to  be  appointed  by 
the  town  board  and  hold  office  during  its  pleasure.    *    *    *  " 

Under  the  language  of  these  sections,  it  is  clear,  in  my  judg- 
ment, that  your  first  three  questions  must  be  answered  in  the  af- 
firmative, and  that  each  of  the  duties  referred  to  in"  them  are 
mandatory. 

Your  fourth  question,  it  seems  to  me,  must  be  answered  in  the 
negative  because  under  section  17  it  is  provided  that 

"  Whenever  *  *  *  any  city,  county  or  town  sealer 
*  *  *  removes  from  the  city,  county  or  town  in  which  he 
has  been  appointed  or  elected,  he  shall  deliver  to  his  suc- 
cessor in  office  all  the  standard  beams,  weights  and  measures 
in  his  possession,     *     *     * " 
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From  this  it  seems  to  be  clear  that  the  town  sealer  is  required 
to  be  a  resident  of  the  town  for  which  he  is  appointed,  and  from 
this  it  would  follow  that  he  could  not  be  appointed  for  more  than 
one  town.  It  is  provided,  however,  in  section  13  that  the  county 
sealer  shall  perform  the  duties  of  the  town  sealer  where  there  is 
no  such  officer. 

It  is  also  my  opinion  that  your  fifth  question  must  be  answered 
in  the  affirmative,  and  that  under  the  general  supervisory  power 
conferred  upon  the  State  Superintendent  of  Weights  and  Measures 
by  section  11  of  this  law,  he  would  be  a  proper  relator  in  a  man- 
damus proceeding  to  be  instituted  by  the  Attorney-General  to  com- 
pel boardfe  of  supervisors  or  town  boards  to  perform  the  duties 
hereinbefore  specified. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney -General. 


Domestic  Commerce  Law  —  Sealer  of  Weights  and  Measures. 

State  makes  no  provision  as  to  authority  of  State  Superintendent 
or  county  and  town  sealers  to  test  accuracy  of  computing 
scales. 

(See  letter  September  3,   1908,   file   130.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  15,  1909. 

Hon.  Fritz  Reiciimann,  Superintendent  of  Weights  and  Meas- 
ures, Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  your  favor  of 
August  23d,  in  which  you  ask  for  my  opinion  as  to  the  authority 
of  the  State  Superintendent  of  Weights  and  Measures,  a  county 
sealer  or  a  town  sealer  to  test  the  accuracy  of  the  computing  part 
of  so-called  computing  scales. 

Sections  2  to  9,  inclusive,  of  the  General  Business  Law  fix  the 
standard  of  the  weights  and  measures  of  certain  commercial  corn- 


Digitized  by 


Google 


840  Report  of  the  Attorney-General. 

modities  and  sections  11  to  17  of  the  same  law,  inclusive,  apply  to 
the  duties,  etc.  of  the  State  Superintendent  of  Weights  and  Meas- 
ures and  to  the  county,  town  or  city  sealers  of  weights  and 
measures. 

By  section  11,  id.,  the  State  Superintendent  is  charged  with 
the  custody  and  safekeeping  of  the  standards  of  the  State,  and  he 
is  also  required  to  correct  the  standards  of  the  several  cities  and 
counties,  provide  them  with  such  standards,  and  "  as  often  as  once 
in  ten  years  compare  the  same  with  those  in  his  possession,  and  he 
shall  have  a  general  supervision  of  the  weights  and  measures  of 
the  State."    • 

Section  13  provides  for  the  appointment  of  a  county  sealer,  de- 
fines his  duties  and  directs  that,  "  in  towns  where  there  are  no 
standards  or  no  town  sealer,  he  shall  perform  the  duties  of  a  town 
sealer." 

Section  14  provides  for  the  appointment  of  a  town  sealer,  which 
is  followed  by  this  language :  "  He  shall  take  charge  of  and  safely 
keep  the  town  standards  and  see  that  the  weights,  measures  and 
all  apparatus  used  in  the  town  which  are  brought  to  him  for  that 
purpose,"  conform  to  the  town  standards." 

Section  15  relates  to  the  appointment,  duties,  etc.,  of  a  city 
sealer. 

It  was  evidently  the  scheme  of  the  Legislature^  to  provide  for 
correct  and  accurate  weights  and  measures  throughout  the  State, 
for  the  purpose  of  protecting  the  public  against  the  imposition  of 
frauds  of  dishonest  dealers,  and  while  it  may  be  very  desirable 
that  some  person  clothed  with  the  necessary  authority  should  have 
the  power  to  investigate  and  test  the  accuracy  of  all  computing 
scales,  I  do  not  think  the  statute  is  broad  enough  to  permit  or 
authorize  the  State  Superintendent  of  Weights  and  Measures,  or 
a  county,  town  or  city  sealer  to  examine  or  test  the  computing  part 
of  a  so-called  computing  scale,  as  a  matter  of  right,  if  his  authority 
is  disputed,  or  the  owner  refuses  or  is  unwilling  to  subject  his 
scales  to  such  a  test. 

If  the  Legislature  had  intended  to  give  the  official  sealers  the 
authority  to  test  the  accuracy  of  computing  scales,  as  well  as  the 
accuracy   of  the  weights   and  measures,   there  would  have  been 
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some  words  in  the  statute  indicating  such  an  intention,  but  in  the 
absence  of  such  provision,  I  must  advise  you  that  your  authority 
along  this  line,  as  well  as  the  authority  of  the  county,  town  and 
city  sealers,  is  limited  to  tests  as  to  weights  and  measures. 
Yours  very  truly, 

EDWARD  R,  O'MALLEY, 

Attorney-General: 


OPINIONS  RENDERED  THE  STATE  WATER  SUPPLY 

COMMISSION. 


State  Water  Supply  Commission. 

Petition  for  new  water  supply  for  the  city  of  Niagara  Falls. 
Commission  may  not  determine  as  to  damage  to  persons  or 
private  water  company  operating  in  the  municipality,  nor 
may  it  modify  such  plan  or  application.  Its  powers  are  to 
accept  or  reject,  without  determination  as  to  damages. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  14,  1909. 

Hon.  Henry  H.  Persons,  President,  State  Water  Supply  Com- 
mission, Albany,  N.  Y.: 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  your  favor  of  the 
1st  inst.,  inclosing  a  resolution  passed  by  your  Board  asking  for 
my  opinion  as  follows : 

"  Resolved,  that  the  State  Water  Supply  Commission  ask 
the  Attorney-General  for  his  opinion  as  to  whether  the  clause 
in  section  7  of  chapter  54  of  the  consolidated  laws,  which 
provides  that  the  application  of  any  municipal  corporation 
or  civil  division  of  the  state,  or  private  water  company  for  a 
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new  and  additional  source  of  water  supply  '  shall  be  accom- 
panied by  a  plan  or  scheme  to  determine  and  provide  for  the 
payment  of  the  proper  compensation  for  any  and  all  damages 
to  persons  or  property,  whether  direct  or  indirect,  which  will 
result  from  the  acquiring  of  such  lands  and  the  execution  of 
said  plans '  includes  the  damages  that  may  be  done  to  a  pri- 
*  vate  water  company  operating  in  the  municipality  making  the 
application  by  paralleling  the  private  water  companies' 
mains. 

"  Resolved,  further,  that  if  the  Attorney-General  answers 
the  above  question  in  the  affirmative,  we  ask  him,  if  the  State 
Water  Supply  Commission  in  considering  an  application 
which  does  not  include  a  plan  or  scheme  for  the  payment  of 
such  damages,  had  the  power  to  make  it  a  condition  of  its  ap- 
proval of  such  plans,  that  the  plan  or  scheme  shall  be  deemed 
to  include  the  determination  and  payment  of  such  damages 
to  a  private  water  company." 

Your  inquiry  as  1  read  it  necessarily  involves  the  question  of 
the  right  of  your  Commission  to  investigate  or  determine  upon 
this  application  whether  certain  persons  or  property  may  or  may 
not  be  damaged  by  the  proposed  new  water  supply  to  be  installed. 
After  a  careful  examination  of  the  petition  for  the  approval  of 
the  plans  for  a  new  water  supply  for  the  city  of  Niagara  Falls, 
and  the  statutes  creating  and  conferring  powers  upon  your  Com- 
mission, I  am  of  the  opinion  that  it  is  not  within  the  purview  of 
your  Commission  to  pass  upon  or  determine  that  question.  It  is 
not  for  your  Commission  to  investigate  or  determine  what  person 
or  persons  are  damaged  or  the  amount  of  such  damages.  Whether 
the  language  of  the  statute  includes  damages  resulting  to  a  private 
water  company  operating  in  the  municipality  by  the  paralleling 
of  its  lines  cannot  be  affected  one  way  or  the  other  by  any  deter- 
mination which  your  Commission  may  make  or  by  any  condition 
which  it  may  impose  in  granting  the  application  to  the  petitioner. 
All  rights  for  damages  direct  or  indirect  to  persons  or  property  is 
based  upon  the  law  and  the  statute.  These  rights  cannot  be  af- 
fected by  any  determination  of  your  Commission  or  conditions  im- 
posed by  you  in  the  approval  or  disapproval  of  the  application. 
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Section  7  of  the  statute  directs  the  Commission  to  either  ap- 
prove such  plans  as  are  presented  or  with  such  modifications  as  it 
may  deem  necessary  to  protect  the  water  supply  and  the  interest 
of  any  other  municipal  corporation,  or  other  civil  division  of  the 
State?  or  the  inhabitants  thereof,  or  to  bring  into  co-operation  all 
municipal  corporations  or  other  civil  divisions  of  the  State  which 
may  be  affected  thereby,  or  it  may  reject  the  application  entirely 
or  permit  another  application  to  be  filed  in  lieu  thereof.  Appar- 
ently, no  right  is  given  the  Commission  to  modify  the  plans  or  ap- 
plication in  reference  to  the  determining  or  payment  of  damages 
that  may  be  suffered  by  the  execution  of  the  plans. 

I,  therefore,  advise  that  your  Board  has  no  power  to  make  it  a 
condition  of  its  approval  of  such  plans,  that  in  addition  to  deter- 
mining and  providing  for  the  proper  compensation  for  any  and  all 
damages  to  persons  or  property  whether  direct  or  indirect  gen- 
erally, it  shall  also  include  and  provide  for  the  determination  of 
any  such  damages  to  any  one  person  or  private  company. 

The  question  of  whether  or  not  the  petition  is  accompanied  by  a 
plan  or  scheme  to  determine  or  provide  for  the  proper  compensa- 
tion for  any  and  all  damages  to  persons  or  property  whether  direct 
or  indirect  which  will  result  from  the  acquiring  of  such  lands  and 
the  execution  of  said  plans  is  a  question  of  fact  to  be  determined 
by  your  Commission  on  the  petition  and  evidence  in  the  proceed- 
ing- 

If  the  petition  presented  does  not  in  the  judgment  of  your  Com- 
mission make  provision  for  the  determination  of  all  damages  to 
persons  and  property  aforesaid,  it  should  be  disapproved  without 
conditions  and  without  prejudice  to  the  filing  of  another  in  lieu 
thereof ;  and  so  far  as  your  Commission  is  concerned  the  question 
as  to  whether  a  private  water  company  is  entitled  to  damages 
should,  in  my  judgment,  be  left  to  the  determination  of  the  courts. 

Yours  very  truly, 

EDWARD  R  O'MALLEY, 

A  ttorney-  General. 
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OPINIONS  RENDERED  STATE  INSTITUTIONS. 


State  Institutions  —  Craig  Colony. 

Authority  of  Superintendent  to  retain  patients  at  Colony,  also 
responsibility  for  escape  of  inmates. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  24,  1909. 

Dr.  William   T.  Shannahan,  Acting  Medical  Superintendent, 
Craig  Colony  for  Epileptics,  Sonyea,  N.  Y.: 

Dear  Sir. — I  have  your  letter  of  the  27th  ultimo  asking  for  an 
opinion  as  to  the  authority,  if  any,  of  the  Superintendent  of  Craig 
Colony  to  keep  patients  at  the  Colony  if  the  relatives  or  guardians 
or  friends  desire  to  remove  them  from  the  institution ;  also  asking 
to  be  informed  as  to  your  responsibility  for  patients  who  escape 
from  the  institution. 

Section  103  of  the  Consolidated  State  Charities  Law  empowers 
the  managers  of  Craig  Colony 

"  To  establish  such  bylaws,  rules  and  regulations  as  they 
may  deem  necessary, '  *  *  *  fixing  the  conditions  of  ad- 
mission, treatment,  education,  support,  custody,  discipline 
and  discharge  of  patients,  conducting  in  a  proper  manner  the 
business  of  the  Colony  and  regulating  the  internal  govern- 
ment, discipline  and  management  of  the  Colony." 

Under  this  section,  it  is  contemplated  that  the  managers  may 
prescribe  the  conditions  upon  which  patients  are  to  be  admitted 
and  discharged.  Such  conditions  might  prescribe  that  they  should 
remain  a  reasonable  time  to  secure  the  best  results,  and  during 
that  time  they  could  be  retained  even  contrary  to  the  wishes  of 
their  relatives  or  friends  provided  they  had  agreed  to  the  condi- 
tions at  the  time  the  patient  was  admitted.     This  could  not  be  an 
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unreasonable  length  of  time,  however,  and  there  would  be  no 
authority  to  keep  patients  indefinitely  contrary  to  the  wishes  of 
their  relatives  or  friends. 

Regarding  your  responsibility  for  the  escape  of  inmates  from 
the  institution,  that  also  is  a  question  which  should  be  covered  by 
the  general  rules  and  regulations  adopted  by  the  board  of  man- 
agers. The  course  outlined  in  your  letter  seems  to  be  a  practicable 
one  and  if  embodied  in  the  rules  so  as  clearly  to  limit  your  re- 
sponsibility to  reasonable  search  where  the  patient  is,  in  your 
opinion,  mentally  irresponsible,  and  providing  for  notification  to 
friends  and  relatives  in  all  cases,  there  could  be  no  criticism  of 
your  failure  to  take  extraordinary  measures  to  return  such 
patients. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 


State  Institutions  —  Craig  Colony. 

Autopsies  on  patients  dying  at  Colony,  maintained  wholly  or  in 

part  by  State,  etc. 

(See  opinion  Oct.  3,  1905,  letter  Feb.  4,  1909,  L.  B.  100,  p.  343.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  24,  1909. 

Dr.  William  T.   Siiannahan,  Acting  Medical  Superintendent, 
Craig  Colony  for  Epileptics,  Spratling  Hall,  Sonyea,  N.  Y.  : 

Dear  Sir. — I  have  your  letter  of  the  19th  inst.,  in  which  you 
request  my  early  opinion  as  to  whether  or  not  you  have  authority 
to  perform  an  autopsy  on  patients  dying  at  the  Colony  who  are 
buried  in  the  Colony's  cemetery  at  the  expense  of  the  State  at 
the  request  of  relatives  or  friends,  irrespective  of  whether  or  not 
any  money  was  paid  towards  the  maintenance  of  such  patient. 

The  statute  provides  that   the   Superintendent  shall  have  the 
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power  **  in  case  of  the  death  of  any  patient  at  such  institution 
who  shall  have  been  maintained  therein  wholly  at  public  expense" 
to  perform  an  autoj>sy  upon  the  brain  of  the  patient.  The  power 
is  distinctly  limited  to  the  case  of  a  patient  maintained  wholly 
at  public  expense  and  therefore  would  not  exist  where  part  of  the 
cost  of  maintenance  has  been  borne  by  his  relatives  or  friend's. 

I  note  that  you  also  ask  whether,  in  the  case  of  a  patient  dying 
at  the  Colony  and  buried  there  after  you  have  been  unable  to  lo- 
cate any  relatives  or  friends,  you  can  perform  an  autopsy  irre- 
spective of  the  time  the  patient  was  admitted  to  the  Colony. 
Under  the  opinion  of  Attorney-General  Mayer,  dated  October  3, 
1905,  it  was  pointed  out  that  this  section  is  not  retroactive  and 
would  not  give  the  right  to  perform  an  autopsy  on  the  brain  of 
any  patient  admitted  before  its  enactment.  In  this  opinion  I 
fully  concur  and  it  would  prevent  your  performing  an  autopsy 
on  such  patient  irrespective  of  your  being  able  to  locate  their 
friends  of  relatives. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 


State  Institutions  —  Craig  Colony. 

Amount  due  the  Colony  from  Westchester  county  for  clothing  fur- 
nished patients  for  two  years  past.  Board  of  supervisors  may 
be  mandamused.  to  recover  same. 

STATE  OF  NEW  YORK, 

Attorney  General's  Office, 

Albany,  August  27,  1909. 

Medical  Superintendent,  Craig  Colony  for  Epileptics,  Spratling 
Hall,  Sonyea,  N.  Y.: 

Dear  Sir. — Your  favor  of  the  12th  inst.  is  at  hand  calling  atten- 
tion to  the  fact  that  Westchester  county  has  not  paid  clothing  bills 
due  the  (\>lony  for  clothing  furnished  patients  of  that  county  dur- 
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ing  the  past  two  years,  the  amount  due  at  the  present  time  being 
$978.11.  You  ask  if  there  is  any  way  by  which  Westchester 
county  can  be  made  to  pay  this  amount  to  the  Craig  Colony.  I 
call  your  attention  to  section  109  of  chapter  55  of  the  Consoli- 
dated Laws,  being  chapter  57  of  the  Laws  of  1909.  If  these 
patients  have  been  admitted  in  accordance  with  the  provisions  of 
that  section,  then  under  section  110  "  the  supervisors  of  any  county 
from  which  such  patients  may  have  been  received  into  the  Oolony, 
shall  cause  to  be  raised  annually,  while  such  patients  remain  in  the 
Colony,  the  sum  of  thirty  dollars  for  each  of  such  said  patients 
for  the  purpose  of  furnishing  suitable  clothing,  and  the  same  shall 
be  paid  to  the  treasurer  of  the  Colony  on  or  before  the  first  day  of 
April  of  each  year." 

Your  remedy  is  to  mandamus  the  Board  of  Supervisors  of  West- 
chester county  to  compel  them  to  raise  the  sum  due  from  the 
county  to  'Craig  Colony  for  Epileptics. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  Homey*  General. 


State  Institutions  —  Craig  Colony : 

Power  of  watchman  of  Colony  to'. detain  or  arrest  patients  or  other 
persons  disobeying  rules,  on  premises  of  Pennsylvania  Rail- 
road   running  through  Oolony  grounds. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  23,  1909. 

Willtam  T.  Shannahan,  M.  D.,  Acting  Medical  Superintendent, 
Craig  Colony,  Spratling  Hall,  Sonyea,  N'.  Y.  : 

Dear  'Sir. —  Your  communication  of  September  16,  1909,  ha? 
been  received,  asking  with  reference  to  the  powers  of  officers  or 
watchmen  in  the  employ  of  The  Craig  Colony  for  Epileptics,  in 
the  matter  of  making  arrests  and  detaining  employees  or  ether  per- 
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sons  who  have  committed  an  infraction  of  the  rules  on  the  premises 
of  the  institution,  or  for  intoxication  or  assault  on  a  patient  or 
<;ther  person  either  on  the  property  of  the  Colony  or  at  the  Penn- 
sylvania railroad  passenger  station  there. 
Section' 1221  of  the  Penal  Law  provides: 

"Any  person  intoxicated  in  a  public  place  is  guilty  of  a 
•misdemeanor,  and  may  be  arrested  without  warrant  while  so 
intoxicated,  and  shall  I  be  punished  by  a  fine  of  not  less  than 
three  nor  more  than  ten  dollars,  or  by  imprisonment  not  ex- 
ceeding six  months  or  by  both  such  fine  and 'imprisonment" 

The  open  grounds  of  the  Oolony  are  a  public  place  within  the 
meaning  of '•  that  section  and  so  is  the  railroad  station. 
Section  183  of  the  Code  of  Criminal  Procedure  provides: 

"A  private  person  may  arrest  another: 

1.  For  a  crime 'committed  or  attempted  in  his  presence; 

2.  When  the  person   arrested   has  committed   a  felony, 
although  not  in  his  presence." 

And  sections  184  and  185  prescribe: 

"A  private  person,  before  making  an  arrest,  must  inform 
the  person  to  be  arrested  of  the  cause  there /f,  and  require  him 
to 'submit,  except  when  he  is  in  the  actual  commission  of  the 
crime,  or  when  he  is  arrested  on  pursuit  immediately  after  its 
commission." 

"A  private  person,  who  has  arrested  another  for  the  com- 
missicai  of  a  crime,  must,  without  umiec^sary  delay,  take  him 
before  a  magistrate  or  deliver  him  to  a  peace  officer." 

Se(  lion?  720  and  43  of  the  Pei:al  Law  also  cover  situations  you 
suggest  as  possibly  occurring  at  the  Colony.  Such  officer,  however, 
would  have  no  right  or  warrant  in  law  to  arrest  or  detain  an  em- 
ployee or  any  other  person  except  a  patient,  for  an  infraction  of 
the  rules  of  the  Colony  unless  the  act  committed  amounted  to  a  mis- 
demeanor or  felony. 

Respectfully  yours, 

EDWAED  K.  O'M ALLEY, 

Attorney-General. 
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State  Institutions  —  Craig  Colony. 

Expense  items  of  officers  and  employees  of  institution  under  sec- 
tion 45  State  Charities  Law.  Interpretation  of  Appropria- 
tion Act  of  1909.  Power  of  State  Fiscal  Supervisor  to  re- 
ject certain  expenditures. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  26,  1909. 

William  T.  Shannahan,  M.  D.,  Medical  Superintendent,  Craig 
Colony  for  Epileptics,  Sonyea,  N,  Y.: 

Dear  Sir. — I  acknowledge  your  letter  of  the  13th  inst.,  and  note 
that  your  board  of  managers  at  its  last  meeting  adopted  the  follow- 
ing resolution: 

"  Resolved,  That  the  matter  of  disallowance  by  the  Fiscal 
Supervisor  of  the  bills  of  expense  incurred  by  officers  and 
assistants  of  the  Institute  in  the  interest  of  the  Colony  be 
referred  to  the  Attorney-General  for  his  opinion." 

It  appears  from  your  letter  that  under  your  estimate  system, 
$100  per  month  is  estimated  regularly  for  the  expenses  of  officers 
and  managers,  and  is  forwarded  to  the  Fiscal  Supervisor  in  ac- 
cordance with  section  45  of  the  State  Charities  Law; 

The  last  paragraph  of  the  Appropriation  Law  of  1909  reads  as 
follows : 

"  A  manager,  trustee  or  officer  of  any  state  charitable  or 
other  institution  receiving  moneys  under  this  act  from  the 
state  treasury,  for  maintenance  and  support,  shall  be  entitled 
to  actual  and  necessary  traveling  expenses  only  when  attend- 
ing meetings  of  the  board  at  the  office  of  the  institution  or  in 
the  performance  of  other  official  duties  undertaken  pursuant 
to  a  resolution  of  the  board  of  managers  of  which  he  is  a 
member  and  with  the  approval  of  the  fiscal  supervisor  of  state 
charities." 
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It  also  appears  from  your  Jotter  that  certain  vouchers  forwarded 
to  the  Fiscal  Supervisor  for  the  expenses  of  officers  and  employees 
have  been  disallowed.  One  of  these  is  the  expense  item  for  the  at- 
tendance of  yourself  at  the  meeting  of  the  Superintendents  of  the 
Poor  at  Thousand  Island  Park  last  June,  at  which  time  you  read  a 
paper.  Another  is  the  expense  allowance  for  a  trip  by  the  book- 
keeper, who  you  state  is  a  printer  by  trade,  to  Buffalo  to  purchase 
certain  type.  You  state  that  it  oftentimes  becomes  necessary  for 
the  Superintendent,  steward,  or  his  representative,  to  go  to 
Rochester  or  Buffalo  in  order  to  purchase  supplies,  and  if  required 
each  time  to  obtain  permission  from  the  Fiscal  Supervisor  in  ad- 
vance, it  would  necessarily  mean  that  the  Colony  would  suffer 
financially  by  such  delay. 

You  ask  my  opinion  upon  the  proper  interpretation  of  this  pro- 
vision of  the  Appropriation  Act,  and  as  to  whether  it  will  be  nec- 
essary in  all  cases  to  obtain  in  advance  the  permission  of  the  Fiscal 
Supervisor  before  incurring  any  such  expenditures. 

Under  the  above  provision,  it  is  necessary  that  before  any  man- 
ager, trustee  or  officer  shall  be  entitled  to  his  traveling  expenses, 
they  shall  be  approved  by  the  Fiscal  Supervisor.  The  language 
seems  to  imply  that  both  this  approval  and  the  resolution  of  the 
board  of  managers  should  be  secured  in  advance,  but  whether  this 
is  so  or  not,  the  Fiscal  Supervisor  certainly  has  power  to  reject 
items  for  such  expenses.  I  am,  therefore,  compelled  to  advise  you 
that  the  Fiscal  Supervisor  is  within  his  authority  in  refusing  to 
approve  these  estimates. 

It  does  not  necessarily  follow  from  this,  however,  that  the  board 
of  managers  will  be  handicapped  in  the  performance  of  its  duties. 
In  the  majority  of  instances,  it  can  estimate  in  advance  the  ap- 
proximate number  of  trips  which  must  be  taken  during  the  ensu- 
ing month  for  the  purchase  of  supplies.  It  should  also  be  possible 
for  it  to  have  a  general  understanding  with  the  Fiscal  Supervisor 
regarding  his  approval  of  such  additional  trips  as  may  be  neces- 
sary. I  understand  from  him  that  it  is  his  custom  to  allow  all 
such  items  wherever  reasonable  necessity  for  their  being  incurred, 
is  shown.  A  reasonable  interpretation  of  this  statute  by  all  par- 
ties, would  permit  the  co-operation  necessary  to  secure  the  har- 
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monious  working  of  any  method  involving  such  a  division  of  re- 
sponsibility and  power. 

Yours  respectfully, 

EDWARD  R.  O'M ALLEY, 

Attorney-Cteneral. 

State  Institutions  —  Thomas  Indian  School. 

Re-number  of  board  of  managers.     Error  in  including  in  State 
Charities  Law  (Cons.)  the  provisions  of  sections  341,  342, 
which  were  repealed  by  chapter  283  Laws  of  19-07  and  chap- 
-  ter  433  Laws  of  1908. 

STATE  OE  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September,  23,  1909. 

Hon.  Henry  R.  Howland,  President  Board  of  Managers,  Thomas 
Indian  School,  217  Sumner  Street,  Buffalo,  N.  Y.: 

Dear  Sir. — On  June  26th  last  I  advised  you  in  reply  to  your 
letter  of  June  25th  that  section  341  of  the  Consolidated  State 
Charities  Law  was  controlling  with  reference  to  the  number  of 
managers  of  the  Thomas  Indian  School,  and  on  July  1st  I  ad- 
vised you  in  reply  to  your  letter  of  June  29th  that  section  342 
was  controlling  with  reference  to  the  inspection  of  that  institution 
by  the  board  of  managers.  My  reason  for  this,  as  stated,  was 
that  sections  341  and  342  having  special  reference  to  this  insti- 
tution would,  under  a  well  settled  rule  of  construction  prevail 
over  sections  50  and  51  of  the  same  act,  which  laid  down  a  gen- 
eral rule  governing  the  number  of  managers  of  charitable  insti- 
tutions and  their  visitations  and  reports.  I  find,  however,  that 
the  commission  which  drafted  the  Consolidated  Laws  erroneously 
included  in  the  State  Charities  Law  the  provisions  of  sections  341 
and  342.  These  had  been  repealed  l>y  chapter  433  of  the  Laws 
of  1908  and  chapter  283  of  the  Laws  of  1907,  respectively,  which 
acts  provided  uniform  regulations  for  all  charitable-  institutions. 

That  the  incorporation  of  repealed  matter  into  the  'Consolidated 
Laws  does  not  have  the  effect  of  re-enacting  it  is  provided  in  chap- 
ter 506  of  the  Laws  of  1909,  which  prescribes  rules  for  the  con- 
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struction  of  the  Consolidated  Laws.  Hence  sections  50  and  51 
contain  the  law  relative  to  the  matters  referred  to  in  your  above 
mentioned  communications. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 

Civil  Service   Law —  Section   22    {Cons.)    State   Institutions  — 
State  Custodial  Asylum,  Newark. 

Superintendent  of  Asylum,  having  served  term  in  Volunteer  Fire 
Department,  if  properly  classified  in  the  Civil  Service,  can- 
not be  discharged  by  the  board  of  managers  under  the  pro- 
visions of  section  22. 

(See  opinion,  September  27,  1909.) 

STATE  OF>TEW  YORK, 

Attorney-General's  Ob^fice, 

Albany,  September  2,  1909. 

Mr.  Albert  P.  Fowler,  504  Dillaye  Memorial  Building,  Syra- 
cuse, N.  F. : 

Dear  Sir. —  Your  communication  of  August  13  received,  to- 
gether with  a  copy  of  the  by-laws  of  the  State  Custodial  Asylum 
for  Feeble-Mindcd  Women  at  Newark,  and  in  which  you  request 
an  opinion  as  to  the  power  of  the  board  of  managers  of  the  in- 
stitution to  discharge  the  superintendent  by  the  adoption  of  a 
resolution  that  the  Superintendent's  services  will  not  be  required 
after  September  30,  1909,  and  the  giving  of  a  written  notice  to 
that  effect,  will,  as  a  matter  of  law,  cause  the  employment  of  the 
Superintendent  of  the  said  institution  to  terminate  on  the  above 
mentioned  date  —  and  as  to  whether  or  not  the  fact  that  the  said 
superintendent  had  served  a  term  in  a  volunteer  fire  department 
in  this  state  would  bring  him  within  one  of  the  classes  of  persons 
referred  to  in  section  21  of  the  Civil  Service  Law. 

Section  22  of  the  Consolidated  Civil  Service  Law  provides 
in  part: 

"  No  person  holding  a  }>ositioii  by  appointment  or  employ- 
ment in  the  state  of  New  York  *   *  *  who  shall  have  served 
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the  term  required  by  law  in  the  volunteer  fire  department 
of  any  city,  town  or  village  in  the  state,  or  who  shall  have 
been  a  member  thereof  at  the  time  of  the  disbandment  of 
such  volunteer  fire  department  shall  be  removed  from  such 
position,  except  for  incompetency  or  misconduct  shown  after 
a  hearing  upon  due  notice  upon  stated  charges,  and  with  the 
right  to  such  employee  or  appointee  to  a  review  by  a  writ  of 
•  certiorari.'' 

In  my  opinion,  if  the  superintendent  of  the  New  York  State 
Custodial  Asylum  for  Feeble-Minded  Women  is  properly  classified 
in  the  competitive  list  by  the  civil  service  commission,  and  has 
served  the  term  required  by  law  in  the  volunteer  fire  department  of 
any  city,  town  or  village  in  the  state,  the  board  of  managers  of 
the  said  institution  cannot  legally  summarily  discharge  or  remove 
him  from  such  position  except  for  incompetency  or  misconduct 
shown  after  a  hearing. 

Yours  respectively, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


State  Institutions  —  State  .Custodial  Asylum,  Newark. 

Power    of   board    of    managers    in    removal    of    Superintendent 

Winspear. 

(See  opinion,  September  2,  1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  27,  1909. 

Hon.  Albert  P.  Fowler,  President,  Board  of  Managers,  New 
York  State   Custodial  Asylum  for  Feeble-Minded  Women, 
.504  Dillaye  Memorial  Building,  Syracuse,  N.  Y.: 

Dear  Sir. —  I  have  the  request  of  your  board  of  managers  for 
my  opinion  as  to  the  validity  of  the  action  taken  by  them  to  re- 
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move  the  superintendent  of  "the  State  Custodial' Asylum  for  Feeble- 
Minded  Women.  I  note  from  this  letter  that  at  a  regular  meeting 
of  the  board  held  September  1,  1909,  a  resolution  was  passed  in 
the  following  form : 

"  Moved  by  Mr.  Dey  and  seconded  by  Mr.  Kemper  that 
the  following  resolution  be  adopted : 

"  Kesolved,  That  Mr.  C.  W.  Winspear,  superintendent  of 
the  State  Custodial  Asylum  for  Feeble-Minded  Women  at 
Newark,  N.  Y.,  shall  not  continue  in  the  service  of  the  insti- 
tution after  the  30th  day  of  September,  1909. 

"  Motion  carried.7' 

I  note  further  that  the  superintendent  requested  that  he  might 
have  a  conference  with  your  board  upon  such  dismissal,  and  in 
compliance  with  his  request  an  adjourned  meeting  was  held  at  the 
institution  at  which  the  reasons  which  moved  the  board  to  vote 
for  his  dismissal  were  placed  upon  the  record.  You  also  state 
that  at  said  adjourned  meeting  the  superintendent  filed  a  written 
statement  which  contains,  among  other  things,  a  claim  that  your 
board  has  no  power  to  remove  him.  I  also  note  that  he  stated 
that  he  was  neither  an  honorably  discharged  soldier,  sailor,  marine 
nor  volunteer  fireman,  which  positions  are  specifically  referred  to 
in  section  2-1  of  the  Civil  Service  Law. 

The  precise  question  presented  is  that  of  the  legal  power  of  your 
board  to  remove  the  superintendent.  The  sections  of  law  gov- 
erning your  institution  are  sections  80  to  83  inclusive  of  the  State 
Charities  Law.  Section  80  establishes  the  institution  as  a  body 
corporate.  Section  81  provides  that  it  shall  have  a  board  of  man- 
agers ;  and  further,  "  The  board  of  managers  shall  have  the  cus- 
tody and  control  of  all  property  and!  power  to  make  all  rules  for 
the  management  and  control  of  the  effects  of  the  asylum."  Sec- 
tion 82  provides  as  follows: 

"  Section  82.  Officers. —  The  board  of  managers  shall 
appoint,  of  their  number,  a  president,  a  secretary  and  a 
treasurer.  They  shall  appoint  a  superintendent,  a  matron, 
and  employ  all  assistants  that  may  be  necessary  for  the  proper 
management  of  the  asylum/' 
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.  Section  43  of  the  State  Charities. Law  nrqvidcs.as  follows: 

u  -Section  43.  Removals  by  governor. — A  fiscal  supervisor 
of  state  charities,  or  the  superintendent  or  the  steward  of  any 
institution  subject  to  the  provisions  of  this  article,  may  be 
removed  by  the  governor  for  cause,  an  opportunity  having 
been  given  him  to  be  heard  in  his  defense." 

Section  3  of  article  X  of  the  State  Constitution  provides  as 
follows : 

"  Section  3.  Duration  of  term. —  When  the  duration  of 
of  any  office  is  not  provided  by  this  Constitution  it  may  be 
declared  by  law  and  if  not  so  declared,  such  office  shall  be 
held  during  the  pleasure  of  the  authority  making  the  ap- 
pointment." 

The  question  is  whether  the  grant  of  the  power  of  removal  on 
charged  to  the  Governor,  contained  in  section  43,  takes  away  the 
power  of  removal  which  would  ordinarily  belong  to  the  board  of 
managers  as  an  accompaniment  of  their  power  of  appointment. 

The  constitutional  provision  above  quoted  provides  that  the 
duration  of  the  term  of  office  may  be  declared  by  law,  but  if  not 
so  declared,  the  office  shall  be  held;  during  the  pleasure  of  the 
appointing  power.  It  therefore  follows  that  unless  the  provision 
contained  in  section  43  allowing  the  Governor  to  remove  the  super- 
intendent upon  charges  is  a  declaration  by  law  of  the  duration  of 
the  office,  the  constitutional  provision  will  apply  and  the  super- 
intendent be  subject  to  removal  by  your  board. 

After  giving  the  matter  careful  consideration,  I  am  of  the  opin- 
ion that  the  grant  of  the  power  to  the  Governor  to  remove  the 
superintendent  is  not  a  declaration  by  law  of  the  duration  of  the 
office.  It  is  what  might  be  termed  a  special  or  supervisory  power 
given  to  the  Governor  to  investigate  and  remove  incompetent  offi- 
cials where  the  board  of  managers  might  fail  to  do  its  duty.  The 
"  duration. "  of  an  office  is  not  declared  by  such  a  statute. 

People  ex  rel.  Attorney-General  v.  Hill,  7  Calif.  97. 

I  am  also  of  the  opinion  that  irrespective  of  this  constitutional 
provision,  the  board  of  managers  has  the  power  to  remove  under 
well-settled  rules  of  statutory  construction.     It  has  long  been  de- 
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cided  in  this  State  that  the  power  to  appoint  contained  in  a  statute 
carries  with  it  by  necessary  implication  the  power  to  remove,  in 
the-  absence  of  statutory  provisions  to  the  contrary. 

People  v.  The  Mayor  of  New  York,  5  Barb.  43. 

People  ex  rel.  Sims  v.  Fire  Comrs.,  73  X.  Y.  437,  441, 

and  cases  cited. 
People  ex  rel.  Cline  v.  Robb,  126  K  Y.  180-183. 
People  ex  rel.  Griffin  v.  Lathrop,  142  N.  Y.  113-116. 
People  ex  rel.  Corrigan  v.  The  Mayor,  149  N.  Y.  21'5,  224. 

It  would  therefore  follow  that  unless  the  section  giving  the 
Governor  the  right  to  remove  the  superintendent  on  charges  is 
inconsistent  with  the  exercise  of  the  right  of  removal  by  the  board 
of  managers,  such  latter  right  exists.  An  examination  of  the 
other  sections  of  the  statute  discloses,  that  in  many  instances,  the 
boards  of  managers  or  trustees  of  charitable  institutions  are  ex- 
pressly given  the  power  of  removal  which  exists,  side  by  side,  with 
the  power  given  to  the  Governor. 

Section  43  was  enacted  by  Laws  1902,  chapter  25l2.  Prior  to 
that  the  board  of  managers  of  this  institution,  as  well  as  those  of 
the  other  charitable  institutions,  had  the  general  power  to  remove 
their  superintendent.  It  existed  equally  in  all  such  institutions, 
whether  conferred  in  express  terms  or  by  implication  with  the 
power  to  appoint.  It  can  hardly  be  said  that  the  Legislature  in- 
tended by  section  43  to  vest  in  the  Governor  the  exclusive  power 
of  removal  of  the  superintendent  of  one  class  of  charitable  insti- 
tutions and  only  a  supervisory  or  cumulative  power  of  removal 
over  another  class  in  respect  of  such  position.  I  am,  therefore, 
of  the  opinion  that  the  power  of  the  Governor  is  a  supervisory 
power  which  does  not  limit  or  interfere  with  the  power  of  removal 
of  the  board  of  managers  of  your  institution.  The  power  exist- 
ing, it  may  be  exercised  in  the  discretion  of  the  board  if  the  person 
occupying  the  position  of  superintendent  does  not  come  within  the 
classes  enumerated  in  section  21  of  the  Civil  Service  Law  as  en- 
titled to  retain  the  office  unless  removed  on  charges  after  a  hearing. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY,    - 

Attorney-General. 
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State  Charities  Law —  Sections  140,  153  —  State  Institutions. 

State  .Reformatory  for  Women  at  Bedford  not  under  statutory 
authority  to  contract  to  receive  prisoners  sentenced  by  United 
States  courts.     Section  116,  Prison  Law,  does  not  apply. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  10,  1909. 

Hon.  James  Wood,  President  New  York  State  Reformatory  for 
Women,  Bedford,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  29th  ultimo,  asking  my 
opinion  upon  the  right  of  your  reformatory  to  contract  to  receive 
prisoners  sentenced  by  United  States  courts. 

I  have  given  the  matter  careful  attention  and,  although  the 
subject  is  not  free  from  doubt,  it  is  my  opinion  that  the  statutes 
do  not  give  your  reformatory  the  right  to  make  such  contracts. 

Section  116  of  the  Prison  Law,  as  amended  by  chapter  429  of 
the  Laws  of  1896,  reads  in  part  as  follows: 

"  It  shall  be  lawful  for  the  agents  and  wardens  of  the  state 
prisons  and  the  managers  of  the  reformatories  of  the  state  to 
receive  prisoners  convicted  and  sentenced  in  the  United  States 
courts  in  this  state,  for  one  year  or  more,  upon  proper  con- 
tracts made  for  their  care  and  custody,  to  be  approved  by 
the  superintendent  of  state  prisons,  but  no  prisoners  sentenced 
in  United  States  courts  in  this  state  for  one  year  or  more 
shall  be  received  in  any  penal  institution  in  this  state  except 
in  the  state  prisons  and  reformatories  as  aforesaid." 

At  first  glance  it  would  seem  that  this  statute  authorizes  your 
reformatory  to  make  such  contracts.  A  closer  examination  of  the 
statute,  however,  discloses  in  my  opinion  that  your  reformatory 
is  not  one  of  those  contemplated  or  included  in  this  law.  You 
will  note  that  the  contract  is  subject  to  the  approval  of  the  Super-, 
intendent  of  state  prisons.  This  official  has  no  connection  what- 
ever with  the  State  Reformatory  for  Women  at  Bedford,  of  which 
you  are  president,  inasmuch  as  this  is  subject  to  the  State  Board 
of  Charities,  being  governed  by  sections  140  and  153  of  the  State 
Charities  Law. 
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Moreover,  an  examination  of  the  statute  under  which  your 
reformatory  receives  commitments  discloses  a  clear  intent  on  the 
part  of  the  Legislature  to  limit  its  inmates  to  women  of  certain 
ages  who  have  been  convicted  of  lesser  crimes  and  misdemeanors. 
The  term  of  such  commitment  is  to  be  three  years,  but  a  discharge 
may  be  made  sooner  by  the  board  of  managers.  If  women  sen- 
tenced by  the  United  States  courts  could  he  received,  therefore,  it 
is  clear  that  the  objects  of  the  institution  would  be  seriously 
affected.  Commitments  could  then  be  made  of  women  convicted 
of  felonies  and  sentenced  to  much  longer  terms  of  imprisonment. 

It  is,  therefore,  my  opinion,  that  the  State  Reformatory  for 
Women  at  Bedford,  being  subject  to  the  State  Charities  Law  and 
not  under  the  supervision  or  control  of  the  Superintendent  of 
State  Prisons,  is  not  such  a  reformatory  as  is  referred  to  in  sec- 
tion 116  of  the  Prison  Law  quoted  above,  and,  therefore,  that  it 
has  no  statutory  authority  to  receive  United  States  prisoners. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

State   Charities  Law  —  Section  45  —  State  Institutions  —  Rome 
Custodial  Asylum. 

Appointment  of  supervisor  of  dining-room  and  kitchen,  extra  sup- 
plies, etc.  Authority  of  fiscal  supervisor  to  revise  monthly 
estimate  of  expenses  submitted  by  board  of  managers.  Items 
excluded  from  such  estimate  unless  some  unforeseen  emergency 
occurs,  may  not  be  charged  to  the  contingent  fund.  The 
statute  should  be  construed  in  reasonable  manner  by  board  of 
managers  and  fiscal  supervisor. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  23,  1909. 

Charles  Bernstein,  M.  D.,  Superintendent,  Home  State  (Uis- 
todial  Asylum,  Rome  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  1st  inst.,  in  which 
you  ask  my  opinion  regarding  a  ruling  of  the  fiscal  supervisor's 
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department  upon  certain  expenditures  made  at  the  Rome  Custodial 
Asylum. 

It  appears  from  your  letter  that  during  'September,  1907,  when 
labor  was  very  scarce,  you  were  unable  to  secure  female  employees 
at  $16  per  month  to  properly  supervise  kitchen  and  dining-room 
department  and  accordingly  when  there  were  three  or  four  vacancies 
in  that  department,  which  had  existed  for  some  length  of  time,  you 
arranged  to  place  a  woman  supervisor  at  $35  per  month  and  mainte- 
nance in  charge  of  this  department,  paying  for  the  same  out  of 
the  contingent  fund.  This  position  was  duly  allowed  by  the  Civil 
Service  Commission.  In  the  judgment  of  your  board  of  managers 
and  yourself,  this  supervisor  was  needed  at  that  time  to  see  that 
the  food  was  properly  prepared  and  especially  properly  distributed 
to  the  inmates  at  the  various  tables  in  the  dining-room.  About  six 
hundred  inmates  are  fed  in  this  room,  who  are  idiots  and  imbeciles 
and  if  not  closely  supervised  some  get  nearly  all  and  others  prac- 
tically nothing. 

In  August  and  September  you  stated  that  you  required  extra 
eggs  for  tuberculosis  patients  under  prescription  of  the  physician. 
These  extra  eggs  not  allowed  on  the  regular  estimate,  you  charged 
to  the  contingent  fund.  You  also  enumerate  several  other  items 
which  were  purchased  and  charged  to  this  contingent  fund.  You 
state  tbat  you  so  purchased  dishes  when  you  were  short  of  dishes 
and  had  to  postpone  the  meals  of  some  of  the  inmates  until  the 
dishes  used  by  the  others  had  been  washed. 

Another  item  shows  purchases  of  material  for  sheets  to  put  upon 
beds  which  were  occupied  by  inmates  and  not  supplied  with  sheet- 
ing, a  condition  which  was  brought  to  the  attention  of  a  part  of 
your  board  of  managers  and  an  order  made  to  remedy  it  at  once. 

In  all  these  items  you  state  that  the  board  of  managers  of  your 
institution  approved  the  purchases  and  considered  them  proper 
charges  against  the  contingent  fund.  The  fiscal  supervisor,  how- 
ever, refuses  to  approve  them  and  you  ask  my  opinion  as  to  whether 
or  not  you  are  acting  within  the  law  in  making  these  expenditures. 

Section  45  of  the  State  Charities  Law  provides  that  the  superin- 
tendent or  other  managing  officer  of  each  of  the  State  charitable  in- 
stitutions shall  each  month  cause  to  be  prepared  estimate?  of  the 
expenses  required  for  the  institution  for  the  ensuing  month.     Tie 
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shall  countersign  and  submit  two  copies  of  these  estimates  to  the 
fiscal  supervisor  and  retain  the  other. 

"  The  fiscal  supervisor  may  cause  such  estimates  to  be  re- 
vised either  as  to  quantity  or  quality  of  supplies  and  the  esti- 
mated cost  thereof,  and  shall  certify  that  he  has  carefully  ex- 
amined the  same  and  that  the  articles  contained  in  such  esti- 
mate, as  approved  or  revised  by  him,  are  actually  required  for 
the  use  of  the  institution,  and  shall  thereupon  present  such 
estimate  and  certificate  to  the  comptroller.  *  *  *  In 
(very  such  estimate  there  shall  be  a  sum  named  not  to  exceed 
$250.00,  as  a  contingent  fund,  for  which  no  minute  detailed 
statement  need  be  made.  Xo  expenditures  shall  be  made  from 
such  contingent  fund  except  in  case  of  actual  emergency,  re- 
quiring immediate  action,  and  which  cannot  be  deferred  with- 
out loss  or  danger  to  the  institution,  or  the  inmates  thereof." 

I  have  communicated  with  the  fiscal  supervisor  and  have  received 
from  him  a  very  long  statement  covering  all  of  these  differences 
and  also  setting  forth  the  ground  upon  which  his  refusal  was 
based. 

It  seems  that  his  position  is  that  the  items  were  requested  by  you 
in  the  regular  monthly  estimate.  That  he  had  caused  such  esti- 
mates to  be  revised  as  to  quantity  or  quality  of  supplies  and  the 
estimated  cost  thereof,  under  the  statute,  and  duly  certified  that  he 
had  carefully  examined  the  same  and  that  the  articles  contained  in 
such  estimate  as  revised  by  him  were  actually  required  for  the  use 
of  the  institution. 

It  is  my  opinion  that  if  the  items  in  question  were  actually  sub- 
mitted to  the  fiscal  supervisor  as  part  of  the  regular  estimates  and 
were  modified  or  rejected  by  him,  you  have  no  right,  under  the 
statute,  to  charge  the  difference  between  the  amounts  allowed  and 
the  amounts  requested  to  the  contingent  fund  of  your  institution. 
There  is  not,  under  such  circumstances,  any  real  or  actual  emer- 
gency requiring  immediate  action  which  cannot  be  deferred  without 
loss  or  danger  to  the  institution  or  to  the  inmates,  as  the  same  is 
defined  by  section  45.  All  that  exists  is  a  difference  in  opinion 
between  you  and  the  fiscal  supervisor  as  to  the  quantity  and  quality 
of  materials  which  will  be  required  for  your  institution  during  the 
coming  month. 
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I  am  also  of  the  opinion  that  if  items  could  be  included  by  you  in 
the  regular  monthly  estimate  but  are  intentionally  omitted  there- 
from so  that  the  fiscal  supervisor  has  not  the  opportunity  to  pass 
upon  them,  you  have  not  the  right,  under  this  statute,  to  charge 
them  to  the  contingent  fund.  In  other  words,  the  scheme  of  the 
statute  is  to  give  the  fiscal  supervisor  absolute  control  over  the 
quantity  and  the  quality  of  supplies  and  the  cost  of  the  same  to 
be  used  in  your  institution  under  ordinary  circumstances  and  it 
is  only  when  an  unforseen  emergency  arises  that  this  power  can 
be  taken  away  from  him.  If  the  action  of  your  board  of  managers 
could  be  sustained,  it  would  mean  that  in  every  instance  the  power 
of  the  fiscal  supervisor  could  be  nullified  to  the  extent  of  this  con- 
tingent fund. 

On  the  other  hand,  I  do  nr;t  wish  to  be  understood  to  say  that  if, 
as  a  result  of  the  ruling  of  the  fiscal  supervisor,  your  institution  is 
placed  in  actual  need  of  provisions  you  could  not  purchase  them  out 
of  the  contingent  fund  even  though  it  was  the  act  of  the  fiscal 
supervisor  in  cutting  down  your  estimate  which  made  you  run  short. 
The  law  must  receive  a  reasonable  construction  both  from  you  and 
from  the  fiscal  supervisor. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

State  Institutions  —  Eaybrook  Hospital. 

In  re  defalcation  of  purchase  clerk.  Superintendent  and  not 
treasurer  personally  charged  with  receipt  of  moneys.  Super- 
intendent should  have  required  bond  under  section  13,  Civil 
Service  Law. 

STATE  OF  NEW  YORK, 

Attorney-General's  Report. 

Albany,  September  1,  1909. 

•Charles  Stover,  M.  D.,  Secretary,  Board  of  Trustees,  New  York 
State  Hospital  for  the  Treatment  of  Incipient  Tuberculosis, 
Amsterdam,  N.  Y.: 

Dear  Sir. —  I  have  carefully  considered  the  facts  contained  in 
the  report  forwarded  me  with  your  letter  of  the  11th  inst.,  in 
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I  am  also  of  the  opinion  that  if  items  could  be  included  :\v  you  in 
the  regular  monthly  estimate  but  are  in  tend  nally  omitted  'here- 
from so  that  the  fiscal  supervisor  has  n*A  nLe  opportunity  ro  pass 
upon  them,  you  have  not  the  right,  uutl^  -jiih  -ranm*.  o  rharee 
them  to  the  contingent  fund.  In  other  tt,."£>*.  "tie  ^tn*uie  nt  :iie 
statute  is  to  give  the  fiscal  supervisor  a.^,i.m*  -t.jirr'.i  >\,.p  m1(. 
quantity  and  the  quality  of  supplies  a:;:  -^  -Mf  ,r  »4*.  ;,m<>  »,, 
be  used  in  your  institution  under  oroljuskr*  •MTTi.T.^Mrwrw  ..ui  r 
is  only  when  an  unforseen  emergency  xrJtHh*  iuir  :,-. ,  ,.*w-  .  !:, 
be  taken  away  from  him.  If  the  action  '.=5  ^on-  ».-.trr»  t  .,».-!  i.^r- 
could  be  sustained,  it  would  mean  that  ;jl  *♦  *r"  1,^  in**--  •  l#*  ,.»  ,- 
of  the  fiscal  supervisor  could  be  nullify  \\  }n>  <-♦.-♦•  1  ♦  .  - 
tingent  fund. 

On  the  other  hand,  I  do  not  wifch  Vj  i>  uu«„-  *.f    . . 
as  a  result  of  the  ruling  of  the  fiscal  sv.^f-  .-  • 
placed  in  actual  need  of  provision*  vovj  <;ovm  ••.-«*- 

of  the  contingent  fund  even  though  j.i  n     <*     *• 
supervisor  in  cutting  down  your  eso'jxutu-  wij.«--i  ..... 
The  law  must  receive  a  reasonable  cot^m*'-  >< 
from  the  fiscal  supervisor. 

Very  truly  your*. 


^aie  InstiltdU/iu 

In  re  defalcation  of  pi  j  fit**  '.>■ 
treasurer  personally  t'l#.*&*  * 
inteindent  should  bar*-  *^.     _. 
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regard  to  the  defalcation  of  the  purchase  clerk  at  Raybrook,  and 
beg  to  advise  you  of  my  opinion  as  follows: 

ft  appears  from  the  report  of  the  committee  and  from  the  report 
of  the  investigation  conducted  by  the  Fiscal  Supervisor  that  the 
defalcations  occurred  entirely  in  the  amounts  received  for  the  care 
of  free  patients  from  the  various  counties  charged  with  their 
maintenance. 

Tt  further  appears  from  the  report  of  your  trustees  that  the 
checks  from  the  several  counties  were  usually  made  payable  to 
the  Xcw  York  State  Hospital  for  Incipient  Tuberculosis,  although 
some  have  been  made  payable  to  the  superintendent  himself. 
Your  report  further  states: 

"  These  checks  when  received  through  the  mail  have  been 
O.  Kd.  by  Dr.  Garvin  and  then  delivered  to  Mr.  Droege  (the 
purchase  clerk)  for  the  purpose  of  entering  the  checks  to  the 
credit  of  the  various  counties  sending  them  and  depositing 
them." 

Mr.  Droege,  the  purchase  clerk,  apparently  from  the  beginning, 
deposited  these  checks  in  his  own  personal  account  in  various 
banks.  At  the  end  of  each  month  in  preparing  to  make  transmis- 
sion of  these  funds  to  the  State  Treasurer,  he  gave  the  treasurer 
of  the  institution,  Mr.  Minshull,  his  own  personal  check  repre- 
senting the  total  amount  which  he  stated  had  been  received  during 
that  month  through  these  sources,  accompanying  this  check  with 
a  list  showing  the  items  as  so  received.  Mr.  Minshull,  upon  re- 
ceiving this,  would  sign  and  verify  the  report  to  the  Comptroller 
and  hand  it  to  Mr.  Droege  with  his  check  as  treasurer  payable  to 
the  order  of  the  State  Treasurer  for  an  amount  equal  to  the 
amount  of  Mr.  Droege's  personal  check  handed  him. 

It  further  appears  from  the  report  of  the  Fiscal  Supervisor  that 
all  the  money  so  turned  over  to  Mr.  Minshull  is  accounted  for  in 
payments  to  the  State  Treasurer  and  that  the  entire  defalcation 
is  explained  by  the  fact  that  Mr.  Droege,  the  purchase  clerk,  re- 
tained in  his  own  personal  account  a  part  of  the  money  received 
from  the  various  counties,  never  turning  it  over  to  Mr.  Minshull. 
He  covered  up  this  defalcation  by  holding  back  the  checks  from 
one  month  to  the  following  month  so  that  the  checks  for  that 
month  might  take  care  of  the  balance. 
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It  further  appears  that  the  board  of  trustees  was  not  cognizant 
of  the  method  of  handling  this  money  until  after  the  discovery 
of  the  defalcation  and  that  the  purchase  clerk,  Mr.  Droege,  was 
not  under  bonds. 

I  also  note  that  your  board  has  called  upon  the  treasurer  of 
the  institution,  Mr.  Minshull,  for  his  resignation,  which  has  not 
been  tendered. 

Under  these  circumstances  you  ask  my  opinion  as  to  the  proper 
course  for  the  State  to  pursue  to  indemnify  itself  against  this  loss. 

In  the  first  place,  of  course,  the  State  has  a  valid  claim  against 
Mr.  Droege  to  recover  in  a  civil  action  the  amount  of  his  defalca- 
tion. I  note  that  upon  this  claim  you  have  already  attached  prop- 
erty belonging  to  him  within  the  State  amounting  to  some  $1,500, 
which  may  be  applied  in  reduction  of  the  claim.  The  more  diffi- 
cult question  is  as  to  what  other  person,  if  any,  is  responsible  to 
the  State  for  this  loss. 

Prior  to  1906,  the  law  provided  that  the  payments  made  by 
various  counties  for  the  support  of  free  patients  should  be  col- 
lected by  the  State  Comptroller  and  paid  directly  to  him  by  the 
counties.  In  that  year,  however,  the  statute  was  amended  by 
chapter  376  of  the  Laws  of  1906,  which  provided  that  the  super- 
intendent of  the  hospital  should  each  month  furnish  the  Comp- 
troller and  local  authorities  with  a  list  of  the  free  patients 
chargeable  to  such  local  authorities  and  shown  to  be  unable  to 
pay  for  their  own  maintenance  and  should  accompany  each  such 
list  with  a  bill  of  charges  for  their  maintenance,  including  care, 
transportation  and  clothing.     This  statute  then  provided: 

"  The  superintendent  of  the  hospital  shall  thereupon  col- 
lect from  the  said  local  authorities  of  the  counties,  cities  and 
towns,  such  sums  as  may  be  due  therefrom,  and  pay  the  same 
over  to  the  State  Treasurer." 

This  provision  of  the  statute  has  continued  in  force  ever  since 
and  is  now  found  as  a  part  of  section  162  of  the  State  Chari- 
ties Law. 

The  duties  of  the  treasurer  of  the  institution,  as  defined  by  sec- 
tion 158  of  this  same  law,  are,  among  other  things,  that  Tie  shall 

"  Have  the  custody  of  all  moneys  received  and  all  money, 
notes,  mortgages  and  other  securities  and  obligations  belong- 
ing to  the  hospital." 
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He  is  also  required  to 

"  Keep  a  full  and  accurate  account  of  all  receipts  and  pay- 
ments, in  the  form  prescribed  by  the  by-laws  and  such  other 
accounts  as  shall  be  required  of  him  by  the  trustees." 

The  hospital  is  supported  mainly  by  State  appropriations 
which  are  paid  by  the  Comptroller  to  the  treasurer  of  the  insti- 
tution. Apart  from  this  the  institution  derives  a  small  revenue 
from  the  support  of  private  patients  able  to  pay  for  themselves 
who  are  admitted  when  there  are  vacancies.  The  considerable 
revenue  from  the  counties  for  the  support  of  free  patients,  already 
referred  to,  does  not  belong  to  the  hospital,  but  must  be  trans- 
mitted at  once  to  the  State  Treasurer. 

It  is  apparent  from  an  examination  of  these  provisions  of  the 
law  that  the  treasurer  of  the  institution  has  never  been  charged 
and  is  not  now  charged  with  the  duty  of  collecting  or  transmit- 
ting to  the  State  Treasurer  the  amounts  paid  by  the  various  local 
authorities  for  the  support  and  care  of  free  patients.  This  re- 
sponsibility, prior  to  1906,  was  vested  entirely  in  the  State  Comp- 
troller and  since  that  date  has  been  transferred  to  the  superintend- 
ent of  the  institution.  Under  the  law,  the  superintendent  alone  is 
charged  with  the  duty  of  sending  out  bills  and  receiving  pay- 
ments for  these  free  patients,  and  it  is  his  duty  to  pay  the  same 
over  to  the  State  Treasurer. 

It  further  appears  that  by  section  157  it  is  the  superintendent 
who  has  the  power  to  appoint  such  employees  as  may  be  necessary 
for  the  due  administration  of  the  affairs  of  the  institution,  and 
that  he  has  full  power  to  '"  prescribe  their  duties  and  places." 

It,  therefore,  is  clear  that  the  superintendent  and  not  the  treas- 
urer had  control  over  the  purchase  clerk,  Droege,  and  it  follows 
from  his  power  in  this  respect  that  he  could  have  required  him  to 
•furnish  a  bond  or  other  security  under  section  13  of  the  Civil 
Service  Law.  * 

It  is  my  opinion,  therefore,  that  under  the  statute  the  superin- 
tendent of  the  institution  is  personally  charged  with  the  receipt 
and  transmission  of  the  moneys  from  local  authorities  to  the  State 
Treasury,  and  that  the  treasurer  of  the  institution  has  no  duty 
connected  with  such  funds  and  has  not  the  means  of  ascertaining 
whether  they  correspond  with  the  bills  rendered.  The  duty  was 
one  imposed  on  the  superintendent  by  the  law,  and  the  fact  that 
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be  voluntarily  delegated  it  to  an  agent,  would,  under  the  decisions 
in  this  State,  make  him  responsible  for  the  defalcation  of  that 
agent. 

The  only  connection  which  the  treasurer  of  the  institution,  Mr. 
^linshull,  seems  to  have  had  with  these  funds  was  the  mechanical 
one  of  receiving  from  the  purchase  clerk  the  amount  which  he 
stated  represented  payments  from  local  authorities  and  handing 
back  to  him  his  treasurer's  check  for  the  same  amount.  In  doing 
this  he  was  performing  duties  not  imposed  upon  him  by  the  stat- 
ute, unless  it  was  that  the  by-laws  or  trustees  called  upon  him  to 
keep  an  account  of  these  moneys.  In  any  event,  the  report  of 
the  investigation  discloses  that  he  faithfully  accounted  for  all  the 
moneys  received  by  him.  Since  the  collection  and  transmission 
of  these  moneys  were  imposed  upon  the  superintendent  and  not 
upon  him  by  the  statute,  there  can  be  said  to  have  been  no  viola- 
tion of  any  duty  on  his  part  in  failing  to  discover  the  defalcations. 

I  therefore  advise  you  that  in  my  opinion  the  State  has  a  valid 
claim  for  the  amount  of  the  defalcation  against  the  superintendent 
of  the  institution  and  that  if  he  refuses  to  recognize  the  same,  an 
action  should  be  commenced  to  recover  this  amount. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

State  Institutions  —  Letch  worth  Village. 

Meetings  of  board  of  managers  not  contemplated  until  the  village 
be  ready  for  the  reception  of  inmates.  (Chapter  446,  Laws 
1900,  subdivision  2,  section  3.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  20,  1909. 

Hon.  F.  13.  Kirkbride,  Secretary,  Board  of  Managers  of  Letch- 
worth  Village,  Boom  502,  2S7  Fourth  Avenue,  New  York 
City: 

Dear  Sir. —  I  have  your  letter  of  the  13th  inst.,  in  which  you 
ask  my  opinion  as  to  wThether  the  board  of  managers  of  your  insti- 
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tution  may  hold  its  monthly  meetings  in  New  York  city  until 
such  time  as  the  village  will  be  ready  for  the  reception  of  inmates. 
I  note  it  will  be  much  more  convenient  to  the  managers  to  meet 
in  that  city,  and  that  the  president  has  offered  the  use  of  the  board 
room  in  the  National  City  Bank  building  for  that  purpose. 

Subdivision  2  of  section  3,  chapter  446,  Laws  of  1909,  which 
prescribes  the  powers  and  duties  of  the  board  of  managers,  pro- 
vides that  they  shall,  among  other  things, 

«  *  *  *  2.  Maintain  an  effective  inspection  of  the  affairs 
and  management  of  the  village,  for  which  purpose  the  board 
shall  meet  once  in  every  month  at  the  institution,  and  at 
such  other  times  as  may  be  prescribed  in  the  by-laws,  but  the 
annual  meeting  of  the  board  shall  be  held  on  the  second 
Wednesday  of  October/' 

The  purpose  of  requiring  the  board  to  meet  once  a  month  at 
the  institution  is  expressly  stated  to  be  that  it  may  maintain  an 
effective  inspection  of  the  affairs  and  management  of  the  village. 
Until  the  village  is  started,  it  is  clear  that  there  can  be  no  affairs 
or  management  of  it  to  be  inspected.  Moreover,  it  is  impossible 
for  the  board  to  meet  at  the  institution  until  the  institution  is 
founded.  At  the  present  time,  as  I  understand  it,  there  is  simply 
a  site  for  the  institution.  No  buildings  have  been  erected  and  no 
inmates  received.  It  is,  therefore,  my  opinion  that  a  proper  con- 
struction of  the  statute  does  not  require  the  board  to  hold  its 
monthly  meetings  at  the  village  until  such  time  as  it  is  ready  for 
the  reception  of  inmates. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


State  Institutions  —  House  of  Refuge  Randall's  Island. 

Commitment  of  juvenile  delinquents  within  minority.  Parole 
board  should  be  guided  by  age  of  children  as  stated  in  the 
commitment  papers.  (State  Charities  Law  [Consolidated], 
section  184.) 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  20,  1909. 

Mr.    Joseph   P.   Byers,    Superintendent   New    York  House   of 
Refuge,  Randalls  Island,  New  York  City.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
September  13th,  in  reference  to  the  ages  of  children  committed 
to  your  institution.  You  state  that,  in  many  cases,  the  ages  of 
children  committed  are  understated  and  that  this  is  frequently 
shown  to  be  so  by  the  child's  parents  or  by  the  records  of  the  board 
of  health,  and  that  it  is  claimed  that  the  child  has  reached  the 
age  of  twenty-one  when  the  commitment  papers  show  that  the 
child  is  still  within  his  minority,  and  you  request  that  I  advise 
you  whether  the  parole  board  of  your  institution  should  be  guided 
by  the  age  given  in  the  commitment  papers  or  by  the  facts  claimed 
by  the  child  or  his  parents. 

Section  184  of  the  Consolidated  State  Charities  Law  states: 

"  Male  children  under  the  age  of  sixteen  years  may  be 
committed  *  *  *  to  the  house  of  refuge  established  by  the 
Society  for  the  Reformation  of  Juvenile  Delinquents,  but 
such  children  in  the  counties  of  New  York  and  Kings  shall 
be  committed  to  the  house  of  refuge  in  New  York  City, 
established  by  such  society  *  *  *.  The  courts  of  criminal 
jurisdiction  in  the  several  counties  shall  ascertain,  by  such 
proof  as  may  be  in  their  power,  the  age  of  every  delinquent 
committed  to  either  of  such  institutions,  and  insert  such  age 
in  the  order  of  commitment,  and  the  age  thus  ascertained  shall 
be  deemed  and  taken  to  be  the  true  age  of  such  delinquent.  If 
the  court  shall  omit  to  insert  in  the  order  of  commitment  the 
age  of  any  delinquent  committed  to  such  school  or  house  of 
refuge,  the  managers  shall,  as  soon  as  may  be  after  such  de- 
linquent shall  be  received  by  them,  ascertain  his  age  by  the 
best  means  in  their  power  and  cause  the  same  to  be  entered 
in  a  book  to  be  designated  by  them  for  that  purpose,  and  the 
age  of  such  delinquent,  thus  ascertained,  shall  be  deemed 
and  taken  to  be  the  true  age  of  such  delinquent" 
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The  New  York  House  of  Refuge  at  Randall's  Island  is  an 
institution  established  by  the  Society  for  the  Reformation  of 
Juvenile  Delinquents.  The  statute  above  quoted  refers  to 
juveniles  committed  to  your  institution.  It  distinctly  says  that  the 
age  set  out  in  the  commitment  papers  shall  be  deemed  and  taken 
to  be  the  true  age  of  such  deliquent. 

.1  therefore  am  of  the  opinion  that,  wherever  the  age  of  the 
delinquent  is  set  out  in  the  commitment,  the  officers  of  your  in- 
stitution, and  that  that  age,  so  shown,  should  be  considered  to  be 
the  true  age  of  the  juvenile,  but,  as  stated  in  the  statute,  in  case 
the  commitment  papers  do  not  show  the  age  of  the  juvenile,  that 
fact  should  be  ascertained  as  soon  as  possible  by  the  managers  of 
your  institution,  entered  in  a  .book  designated  for  that  purpose, 
and  so  considered  by  them  to  be  the  true  age  of  such  delinquent. 

Referring  to  the  case  of  Jacob  Lewis,  which  you  cite  and  con- 
cerning which  you  request  my  advice,  I  would  say  that  the  copy 
of  the  commitment  furnished  me  states  the  said  Jacob  Lewis  to  be 
fifteen  years  of  age,  at  the  time  of  his  commitment,  October  23, 
1905,  and  therefore  the  managers  of  your  institution  would  be 
justified  in  considering  the  said  Jacob  Lewis  to  be  not  more  than 
nineteen  years  of  age  at  the  present  time. 
Yours  respectively, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

State  Institutions  —  Woman's  Relief  Corps  Home  at  Oxford. 

Application  for  admission  of  widow,  under  State  Charities  Law, 
section  326,  chapter  55,  Consolidated  Law. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  October  1,  1909. 

P.  J.  O'Connor,  Esq.,  Superintendent  of  New  York  State 
Woman's  Relief  Corps  Home,  Oxford,  Chenango  County., 
N.  Y.: 

Dear  Sir. —  Your  letter  of  the  20th  instant  received,  with  in- 
closed letter  of  General  Horatio  C.  King  regarding  the  admission 
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of  one  'Sarah  Gillespie  to  the  New  York  State  Woman's  Relief 
Corps  Home.  I  herewith  hand  you  my  opinion  in  relation  to  her 
admission. 

General  Horatio  C.  King  in  his  letter  states  in  regard  to  the 
said  Sarah  Gillespie,  that  her  husband  was  honorably  discharged 
from  Company  C,  37th  New  Jersey,  October  1,  1864,  and  that  the 
said  Sarah  Gillespie  is  his  lawful  wife  and  widow;  further  that 
Francis  Gillespie,  the  husband,  disappeared  and  for  thirty  years 
his  family  have  had  no  tidings  of  him ;  further  that  his  widow  and 
son  have  made  diligent  efforts  to  find  him  and  that  the  son  has 
written  to  every  soldiers'  home  in  the  United  States  without  suc- 
cess ;  and  finally  that  the  said  Francis  Gillespie  has  never  applied 
for  a  pension. 

The  law  governing  the  admission  of  inmates  to  the  New  York 
State  Woman's  Relief  Corps  Home  is  contained  in  section  326  of 
the  State  Charities  Law,  chapter  55  of  the  Consolidated  Laws  of 
this  State  and  ttiat  section  is  as  follows : 

"Admission  to  home.  Every  honorably  discharged  soldier 
or  sailor  who  served  in  the  army  or  navy  of  the  United  States, 
for  a  period  not  less  than  ninety  days,  during  the  war  of  the 
rebellion,,  and  who  shall  have  been  a  resident  of  this  state  for 
one  year  next  preceding  the  application  for  admission,  and  the 
wife,  widow  and  mother  of  any  such  honorably  discharged 
soldi*  r  or  sailor,  and  army  nurses  who  served  in  said  army  or 
navy  and  whose  residence  was  at  the  time  of  the  commence- 
ment of  such  service  or  whose  residence  shall  have  been  for 
one  year  next  preceding  his  or  her  application  for  admission 
to  said  home,  within  the  state  of  New  York,  or  who  shall  need 
the  aid  or  benefit  of  said  home  in  consequence  of  physical  dis- 
ability or  other  cause  within  the  scope  of  the  regulations  of 
the  board,  shall  be  entitled  to  admission  to  said  home,  after 
the  approval  of  the  application  by  the  board  of  managers  and 
subject  to  the  conditions,  limitations  and  penalties 'prescribed 
by  the  rules  and  regulations  adopted  by  said  board.  Pro- 
vided, however,  said  soldier  or  sailor  shall  be  a  married  man 
and  shall  be  accompanied  or  attended  by  his  wife  during  the 
time  he  may  bo  an  inmate  of  said  home,  but  no  wife  or  widow 
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of  a  soldier  or  sailor  shall  foe  admitted  as  an  inmate  of  said 
home  unless  due  and  sufficient  proof  is-  presented  of  her  mar- 
riage to  such  soldier  or  sailor  at  least  fifteen  years  prior  to  the 
date  of  such  application. 

Under  these  circumstances  detailed  in  General  King's  letter, 
Mrs.  Gillespie  under  the  law  of  this  State  would  be  entitled  to 
letters  of  administration  as  widow  of  her  husband  who  had  dis- 
appeared, because  a  presumption  of  death  arises  after  an  absence 
of  seven  years  where  diligent  inquiry  has  been  made  to  find  such 
person. 

1     Abbott's  New  York  Cyclopedic  Digest,  pages  1,  2,  3. 

For  the  purposes  of  admission  to  your  institution  therefore  it  is 
my  judgment  that  she  must  be  considered  a  widow. 

Being  a  widow  the  requirements  for  her  admission  in  my  judg- 
ment are  as  follows:  that  her  husband  be  an  honorably  discharged 
soldier  who  served  in  the  army  of  the  United  States  during  the  War 
of  the  Rebellion  for  a  period  not  less  than  ninety  days ;  that  she  be 
a  resident  of  the  State  for  one  year  next  preceding  the  application 
for  her  admission ;  and  that  she  present  proof  of  her  marriage  to  her 
husband  at  least  fifteen  years  prior  to  the  date  of  her  application. 

It  is  not  stated  whether  the  husband,  Francis  Gillespie,  served 
'•  for  a  period  not  less  than  ninety  days ;"  or  whether  Mrs.  Sarah 
Gillespie,  his  widow,  has  been  a  resident  of  the  'State  for  one  year 
next  preceding  her  application.  Tf  you  find  the  foregoing  facts  to 
exist,  then,  in  my  opinion,  she  is  admissible  to  your  home  provided 
the  board  of  managers  approve  of  her  application  as  required  in 
section  326. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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OPINIONS    RENDERED     OTHER    THAN    STATE    DE- 
PARTMENT. 


Proposition  to  reincorporate  the  village  of  Waterford,  who  may 

vote  upon. 

General  Village  Law. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  6,  1909. 

James  Mc  Phillips,  Esq.,  Waterford,  N.  Y. : 

Dear  Sir. —  Replying  to  your  inquiry  under  date  of  January  4th, 
as  to  who  may  vote  at  your  village  election  upon  the  proposition  to 
re-incorporate  under  the  General  Village  Law,  I  am  of  the  opinion 
that  a  voter  must  possess  the  following  qualifications : 

1.  He  must  have  been  a  resident  of  the  territory  composing  the 
village  for  at  least  thirty  days  preceding  the  election  and  also  the 
owner  of  property  within"  the  village  assessed  to  himself  upon  the 
last  preceding  assessment-roll. 

2.  In  addition  to  the  above  he  must  possess  all  the  qualifications 
necessary  to  entitle  him  to  vote  at  a  town  meeting. 

3.  A  woman  who  possesses  all  of  the  above  qualifications,  except 
the  qualification  of  sex,  who  is  the  owner  of  property  in  the  village 
assessed  upon  the  last  preceding  assessment-roll  is  also  entitled  to 
vote  upon  the  proposition. 

By  sections  12  and  4-1  of  the  General  Village  Law  a  man  whose 
wife  was  the  owner  of  property  in  the  village,  assessed  upon  the 
last  preceding  assessmentrroll,  could  vote  upon  the  strength  of  his 
wife's  property  holding,  but  this  was  changed  by  an  amendment  of 
both  sections,  by  chapter  404  of  the  Laws  of  1906,  and  to  entitle 
him  to  vote  under  the  present  law,  upon  a  proposition  of  the  nature 
involved  in  your  ensuing  election,  he  must  be  a  property  holder  and 
assessed  upon  the  last  preceding  assessment-roll. 

The  question  involved  is  a  proposition,  to  be  ojntrolled  entirely 
by  section  41,  as  amended  by  Laws  of  1906,  chapter  404. 
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This  is  not  a  proposition  to  raise  money  and  if  any  person  hav- 
ing a  right  to  vote  under  your  special  act  (chapter  243  of  the  Laws 
of  1859)  is  excluded  on  account  of  required  qualifications  under 
sections  12  and  41  of  the  General  Village  Law,  as  amended,  T  think 
he  would  still  have  the  right  to  vote  upon  this  proposition  to  re- 
incorporate, notwithstanding  the  fact  that  he  will  be  hereafter  re- 
quired to  possess  all  the  qualifications  provided  by  the  present  law. 

It  will  be  observed  that  section  41  provides  that  "  a  voter  at  a 
village,  election,  other  than  the  first,  must  po-sess  the  following 
qualifications."  This  would  seem  to  indicate  that  at  the  first  elec- 
tion some  persons  might  be  entitled  to  vote  who  would  be  disquali- 
fied after  the  village  has  on  all  its  corporate  robes. 

It  was  also  held  in  Matter  of  Village  of  Sag  Harbor,  32  Misc. 
624,  that  a  person  who  had  the  right  to  vote  under  a  special  law 
would  have  the  right  to  vote  upon  a  proposition  to  re-incorporate 
under  the  general  law,  but  in  addition  to  these  considerations  it 
would  not  be  right  to  exclude  a  qualified  voter  from  participation 
in  an  election  simply  because  it  was  to  pass  upon  the  question  of  re- 
incorporating under  the  general  law. 

Yours  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 

Highway  Laiv  —  Chapter  330,  Laws  1908. 

Expiration  of  office  of  Commissioner  of  Highways,  provisions  for 
vacancies  until  .November,   1909.     Appointment  of  county 
and  town  superintendents  under  new  law.    Supervisors  cannot 
hold  office  of. 
(See  opinions  August  12,  1908;   December  11,  1908;  December  22,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  19,  1909. 

Dear  Sir. —  I  have  received  several  inquiries  relating  to  the 
continuance  in  office  of  the  present  highway  commissioners  in 
many  towns,  also  relating  to  the  election  of  highway  commissioner 
and  town  superintendents  and  the  apjxiintment  and  qualification 
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of  county  superintendents  and  after  a  careful  study  of  the  various 
statutes  regarding  the  same,  I  have  made  the  following  statement 
for  general  purposes  regarding  the  law  upon  the  above  subjects: 

1st.  All  commissioners  of  highways  now  in  office  who  were 
elected  under  the  old  Highway  Law  and  whose  terms  of  office  do 
not  expire  until  on  or  after  November  1,  1909,  will  continue  to 
hold  their  respective  offices  until  November  1,  1909.  The  office 
of  commissioner  of  highways  is  to  be  abolished  after  that  date. 

2d.  Those  commissioners  of  highways  whose  terms  expire 
between  the  1st  day  of  February  and  the  1st  day  of  May,  1909, 
cannot  hold  over  until  November  1,  1909. 

3d.  In  those  towns  that  hold  their  town  meetings  between  the 
1st  day  of  February  and  the  1st  day  of  May,  1909,  commissioners 
of  highways  can  l)e  elected  in  the  same  manner  as  other  town 
officers,  to  serve  until  November  1,  1909. 

4th.  If  the  towns  which  hold  their  town  elections  between  the 
1st  day  of  February  and  the  1st  day  of  May  fail  to  elect  com- 
missioners of  highways  to  serve  until  November  1,  1909,  or  the 
office  becomes  otherwise  vacant  before  that  date,  the  vacancy 
should  be  filled  for  a  term  to  expire  on  that  date.  (Sec.  43,  L. 
1908,  chap.  330.) 

5th.  If  a  vacancy  occurs,  it  should  be  filled  as  provided  by 
section  65  of  the  Town  Law. 

(>th.  The  several  towns  which  hold  their  biennial  town  meetings 
between  the  1st  day  of  February  and  the  1st  day  of  May,  1909, 
should  elect  a  town  superintendent  at  such  elections  for  a  term  of 
two  years,  from  and  after  November  1,  1909.  (Sees.  40,  42,  L. 
1908,  chap.  330.) 

7th.  There  can  be  no  impropriety  in  electing  the  same  man  for 
both  of  the  offices  of  commissioner  of  highways  and  of  town  super- 
intendent, as  one  ceases  to  serve  at  the  same  time  when  the  other 
commences,  or  different  persons  can  be  elected  for  each  office. 

County  Superintendents. 

8th.  County  superintendents  of  highways  are  to  be  appointed 
by  the  boards  of  supervisors  of  the  respective  counties,  which 
boards  are  to  determine  the  amount  of  the  bond  to  be  given  and  fix 
his  salary.     The  term  is  four  years. 
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9th.  Each  appointee  under  chapter  330  of  the  Laws  of  11)08  will 
have  to  pass  a  civil  service  competitive  examination  and  obtain  a 
rating  that  will  place  him  among  the  first  three  upon  the  eligible 
list 

10th.  No  board  of  supervisors  has  the  power  to  appoint  a 
county  superintendent  for  a  full  term  under  chapter  330  of  the 
Laws  of  1908  until  the  appointee  has  passed  a  civil  service  exam- 
ination, but  such  board  may  nominate  a  person  for  a  noncompeti- 
tive examination  and  if  such  nominee  shall  be  certified  by  the 
State  Civil  Service  Commission  he  can  be  appointed  to  such  posi- 
tion, to  act  until  ten  days  after  notice  to  the  board  of  supervisors 
that  a  competitive  examination  has  been  held  and  an  eligible  list 
prepared,  but  not  to  exceed  two  months  after  such  appointment. 

11th.  Any  county  engineer  cr  superintendent  of  highways  ap- 
pointed and  holding  office  under  the  provisions  of  chapter  609  of 
the  Laws  of  1904,  can  continue  to  hold  out  the  term  for  which  he 
is  appointed  without  passing  civil  service  examination. 

12th.  It  is  not  necessary  for  county  superintendents  appointed 
under  chapter  330  of  the  Laws  of  1908  to  be  civil  engineers. 

13th.  I  am  of  the  opinion  that  the  appointment  of  a  supervisor 
to  the  office  of  county  superintendent  of  highways  would  be  illegal 
as  the  duties  of  the  two  offices  are  incompatible,  and  the  law  does 
not  favor  the  multiplication  of  offices  in  one  person,  and  it  has 
been  held  by  the  courts  of  this  State  that  if  two  incompatible  and 
inconsistent  offices  are  conferred  upon  one  man,  that  the  accept- 
ance of  the  one  last  made  forfeits  the  first  and  no  supervisor  should 
be  allowed  to  participate  in  his  own  selection  as  county  superin- 
tendent of  highways,  or  the  fixing  of  his  salary,  or  the  amount  of 
his  own  bond. 

14th.  The  superintendent  must  be  of  full  ago  and  a  resident  of 
the  county,  unless  the  county  is  placed  in  a  district  by  the  State 
Commission,  as  provided  by  section  31. 

15th.  The  new  Highway  Law  (chapter  330,  Laws  of  1908)  did 
not  take  effect  until  January  1,  1909,  and  no  valid  appointment 
of  county  superintendent  could  have  been  made  thereunder  prior 
to  that  date.  Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Land  Title  Rcgistmlion  Law  —  Torrens  Law,  Chapter  444,  Laws 

1908. 

Office  of  county  clerk,  Schenectady  county,  being  a  salaried  one,  the 
duties  of  the  office  of  registrar  of  land  titles 'may  be  performed 
by  him.  'The  board  of  supervisors  may  fix  additional  com- 
pensation as  prescribed  in  section  7. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  23,  1909. 

Mr.  J.  L.  Whitmyre,  Chairman,  County  Clerk's  Committee, 
Board  of  Supervisors,  ScJienectady,  N.  Y. : 

Dear  Sir. —  Replying  to  your  request  for  an  opinion  as  to 
whether  or  not  the  county  clerk  of  the  county  of  Schenectady  is  en- 
titled to  additional  compensation  as  registrar  under  section  7  of 
chapter  444  of  the  Laws  of  1908,  known  as  "  The  Land  Title 
Registration  Law,"  will  say:  The  office  of  the  county  clerk  of 
Schenectady  county  is  a  salaried  office,  ;nade  so  by  section  1  of 
chapter  390  of  the  Laws  of  1907.  Said  act  also  provides  what  the 
duties  of  the  clerk  are. 

Section  4  of  chapter  444  of  the  Laws  of  1908  (above  referred  to) 
reads  as  follows : 

"  County  clerks  in  the  several  counties  of  the  state,  except 
the  counties  that  may  have  registers,  and  in  the  latter  counties 
the  register  of  said  counties,  shall  be  registrars  of  titles  in 
their  respective  counties.  All  laws  relative  to  registers, 
county  clerks  and  their  deputies  shall  extend  to  registrars  and 
their  deputies  so  far  as  the  same  may  be  applicable,  except  as 
in  this  act  —  otherwise  provided.  Registrars  of  titles  shall  be 
county  officers  within  the  meaning  of  the  laws  of  this  State." 

•Chapter  444  of  the  Laws  of  1908  practically  creates  a  new  office, 
known  as  the  registrar  of  land  titles,  although  the  functions  of  that 
office  may  be  performed  by  the  county  clerk.  It,  however,  imposes 
additional  labor  upon  him  as  registrar,  not  prescribed  by  chapter 
390  of  the  Laws  of  1907,  making  his  office  a  salaried  one. 
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Section  7  of  chapter  444  of  the  Laws  of  1008  reads  as  follows: 

"  Where  county  clerks  and  registers  are  already  salaried 
officials  the  local  authorities  (county  officials  who  provide  for 
county  expenses)  shall  fix  their  additional  compensation  as 
registrars,  also  the  compensation  of  deputy  registrars,  the 
clerks,  et  cetera,  needed  to  carry  on  the  work  under  the  act 
Where  a  county  clerk  or  register  is  compensated  directly  by 
fees  paid  to  himself,  his  deputies  and  assistants,  the  fees  paid 
to  him  as  registrar  shall  take  the  usual  course  and  be  used  to 
compensate  deputies,  clerks,  et  cetera,  at  such  rates  as  the 
registrar  may  fix,  the  remainder  to  belong  to  him." 

The  Legislature  at  the  time  of  the  passage  of  chapter  390  of  the 
Laws  of  1907,  above  referred  to,  making  the  office  of  county  clerk 
of  Schenectady  county  a  salaried  office  and  prescribing  his  duties, 
for  which  a  salary  of  4,000  should  be  paid  him,  could  not  have  con- 
templated the  work  imposed  by  the  act  of  1908,  embraced  in  chapter 
444,  for  the  reason  that  the  duties  prescribed  by  said  last  mentioned 
act  were  not>  at  the  time  of  the  passage  of  chapter  390  of  the  Laws 
of  1907,  even  thought  of,  and  the  salary  fixed  by  said  act  was  never 
intended  to  include  the  additional  labor  prescribed  by  chapter  444 
of  the  Laws  of  1908,  or  to  compensate  him  for  the  additional  duties 
and  responsibilities  imposed  upon  him  by  the  creation  of  the  new 
office  of  registrar.  It  will  be  noted  by  an  examination  of  the  act, 
chapter  444,  Laws  1908,  section  5,  that  he  (the  county  clerk)  is 
required  to  give  an  additional  bond  as  registrar  and  that  the  addi- 
tional duties  may  be  onormous,  and  that  the  fees  which  he  w~ill  be 
compelled  to  collect  and  pay  over  to  the  county,  in  those  counties  in 
which  the  office  of  county  clerk  is  salaried,  as  specified  in  section 
04,  are  many  and  quite  large,  and  it  would  be  inequitable  and  un- 
just to  foist  upon  the  salaried  county  clerks  the  large  amount  of 
additional  work,  duties  and  responsibilities  imposed  by  the  new  law, 
without  any  additional  compensation;  and  thus  enable  the  county 
to  profit  largely  by  a  new  law  that  was  not  in  existence  at  the  time 
his  salary  was  fixed. 

Therefore,  in  my  opinion  it  was  clearly  the  intent  of  the  Legis- 
lature, as  expressed  in  section  7  of  said  act,  that  county  clerks  and 
registrars  whose  officers  were  salaried  ones  should  be  allowed  ad- 
ditional compensation  as  registrars  for  the  additional  work  im- 
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posed  upon  them  by  chapter  444  of  the  Laws  of  11)08,  and  it  is 
the  duty  of  county  officials  who  provide  for  county  expenses  (in 
your  ca  e  supervisors)  to  fix  the  additional  compensation  pre- 
scribed by  section  7  of  said  act  for  county  clerks  and  registrars 
whose  offices  were  salaried  ones  at  the  time  of  the  passage  of 
said  law. 

As  the  work  imposed  U}>on  registrars  by  this  law  is  only  proble- 
matical as  to  amount  and  in  view  of  the  fact  that  it  may  be  months 
and  even  years  before  any  advantage  will  be  taken  of  it  by  owners 
(  f  property,  it  would  be  wise  for  boards  of  supervisors  to  ascertain 
the  probable  amount  of  Work  to  be  done  under  this  law  by  registrars 
in  each  particular  county  before  fixing  their  additional  compensa- 
tion as  it  is  obvious  the  law  contemplates  that  the  additional  allow- 
ances for  such  service  to  registrars  should  only  be  commensurate 
with  the  services  rendered  and  the  work  made  necessary  by  the 
•provisions  of  this  new  law. 

Yours  very  truly, 

EDWARD  R.  OWJ  ALLEY, 
Attorney-General. 

United  States  Commissioner  of  Immigration — Citizenship. 

How  acquired,  when  forfeited,  legal  residence,  change  of  domicile, 
application  of  rules  to  person  who  is  a  public  charge. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  23,  1909. 

Hon.  John  II.  Clark,  U.  S.  Commissioner  of  Immigration,  233 
St.  Antoine  street,  Montreal,  Canada': 

Dear  Sir. —  In  reply  to  your  favor  of  January  14,  1909,  in 
regard  to  citizens  of  the  State  of  Xew  York,  I  will  take  up  the 
questions  in  the  order  in  which  they  are  propounded  by  your 
letter. 

"  1.  May  a  person  not  a  citizen  of  the  United  States  acquire  a 
State  citizenship  in  your  State?  Tf  so,  what  qualifications  as  to 
residence,  etc.,  are  necessary?" 
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My  answer  to  the  first  interrogatory  is  that  he  cannot  be  a  citi- 
zen of  the  State  unless  he  is  also  a  citizen  of  the  United  States. 
Slaughter  House  Cases,  10  Wall.  U.  S.  74. 
Lanz  v.  Randall,  4  Dill.  U.  S.  4r2.">,  cited  approvingly  in 
Minneapolis  v.  Renin,  12  U.  S.  App.  446. 

As  to  the  second  inquiry  included  in  your  first  question,  I 
would  say :  Xo  particular  length  of  residence  is  required  to  make 
a  man  a  citizen  of  the  State,  but  he  should  have  a  bona  fide  intent 
of  becoming  a  resident  and  have  a  domicile  within  the  State  before 
he  becomes  a  citizen.  It  is  not  necessary  that  he  should  reside  in 
the  State  long  enough  to  obtain  a  voting  residence.  "A  citizen 
of  the  United  States  must  be  a  citizen  of  that  State  in  which  his 
domicile  is  placed." 

19  Fed.  Cases,  1276. 

9  Fed.  Cases,  1196,  1199. 

The  word  "  domicile "  has  been  defined  as  follows :  "  That 
place  where  a  man  has  his  true,  fixeel  and  permanent  home  and 
principal  establishment  and  to  which  whenever  he  is  absent  he 
has  the  intention  of  returning." 

"'  2.  What  is  necessary  in  order  that  a  citizenof  the  United 
States  may  be  considereel  a  citizen  of  your  State  giving  length 
of  residence,  etc." 

The  answer  to  this  question  has  already  been  made  by  answer 
to  the  second  interrogatory  in  the  first  question,  but  -to  amplify, 
it  is  necessary  for  a  citizen  of  the  United  States  to  have  a  domi- 
cile in  our  State,  and  a  fixed  intention  of  making  the  State  his 
home,  before  he  can  become  a  citizen  of  the  State,  but  no  partic- 
ular length  of  residence  is  required'  to  establish  his  citizenship; 
it  depends  upon  his  domicile,  which  is  a  different  thing  from  his 
residence. 

"  3.  What  length  of  absence  from  your  state  forfeits  state 
citizenship?"* 

Citizenship  in  a  state  is  lost  whenever  the  person  moves  away 
with  the  intent  to  change  his  domicile,  and  no  particular  length 
of  absence  is  necessary  to  lose  his  citizenship  in  the  state  from, 
which  he  eleparts. 

"*  The  moment  a  man  takes  up  his  residence  in  a  state 
different  from  that  where  he  formerly  wTas  domiciled  or  was 
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a  citizen,  with  intent  and  purpose  of  making  the  new  place 
of  residence  his  future  home,  that  moment  he  loses  his  for- 
mer domicile  and  becomes  domiciled  in  the  new  place  or  in 
other  word's  he  ceases  to  be  a  citizen  of  the  former  place  of 
residence  and  becomes  a  citizen  of  the  state  of  his  adoption." 
Winn  v.  Gilmer,  27  Fed.  Rep.  U.  S.  817. 

il  4.  If  a  person  once  having  required  citizenship  in  your 
State  removes  therefrom,  but  fails  to  remain  in  any  other  state 
or  county  a  sufficient  length  of  time  to  acquire  a  legal  residence 
therein,  would  he  not,  under  the  general  rule  that  one  residence 
cannot  be  considered  as  abandoned  or  changed  until  another  has 
been  acquired,  still  be  considered  a  resident  of  your  state  and 
properly  returnable  thereto  if  a  public  charge  ? " 

My  answer  is,  if  he  left  the  State  with  the  intention  of  chang- 
ing his  residence  permanently,  he  would  lose  his  citizenship  in 
our  State,  no  matter  whether  he  had  gained  a  voting  residence  in 
the  other  State  or  not.  It  cannot  be  said  that  he  will  hold  his 
residence  in  the  former  State  until  he  has  gained  a  voting  resi- 
dence in  the  one  to  which  he  may  have  moved.  You  use  the  term 
"  legal  residence "  and  there  is  quite  a  distinction  between  a 
"  legal  residence  "  and  a  "  voting  residence."  A  person  will  gain 
a  legal  residence  in  a  state  the  moment  he  moves  into  it  with  the 
intention  of  making  that  his  future  home,  and  so  a  person  moving 
from  one  state  to  another  with  the  intention  of  changing  his  home 
and  permanent  residence  from  the  one  to  the  other  would  not 
lose  hi  a  "  legal  "  residence  in  one  until  he  had  gained  a  residence 
in  another.  But  a  year  would  have  to  elapse  before  he  could  gain 
a  "  voting  "  residence  in  the  other  state. 

One  residence  cannot  be  considered  as  abandoned  or  changed 
until  another  is  gained,  unless  the  party  abandoned  his  forme* 
residence  with  the  intention  of  never  returning,  in  which  event  he 
would  certainly  lose  his  citizenship  in  the  state  he  had  left. 
Fassett  v.  Wheeler,  84  K  Y.  466. 

"  The  same  rule  applies  as  to  change  of  domicile.  There  must 
be  both  residence  in  the  alleged  adopted  domicile  and  intention 
to  adopt  such  place  of  residence  as  the  sole  domicile,  residence 
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alone  has  no  effect  per  se,  though  it  may  be  most  important  as  a 
ground  from  which  to  infer  intention." 

Dupuy  v.  Wurtz,  53  X.  Y.  550-5(51,  and  cases  cited. 

The  further  question  arises  as  to  whether  the  alx>ve  rule  applies 
to  a  person  that  is  a  public  charge.  If  such  a  person  is  taken  by 
the  authorities  having  the  charge  ami  custody  of  him  from  one 
state  in  which  he  may  have  a  residence  into  another,  without 
any  intent  on  the  part  of  the  person  in  the  public  charge  to  change 
his  residence,  and  not  of  his  own  volition,  there  would  ix?  no 
change  in  the  citizenship,  but  upon  the  other  hand  if  such  a  per- 
son acting  upon  his  own  initiative  and  without  interference  by 
the  authorities  leaves  and  abandons  his  former  residence  with  the 
intent  and  purpose  to  adopt  another,  and  actually  leaves,  and 
takes  up  his  home  in  another  state,  he  will  have  lost  his  citizen- 
ship in  the  state  from  which  he  has  removed,  provided  the  per- 
son under  public  charge  had  sufficient  mental  capacity  to  form 
and  carry  out  a  sane  and  intelligent  purpose  in  making  the 
change;  otherwise  he  would  remain  a  citizen  of  the  state  from 
which  he  had  escaped  or  departed. 

Yours  very  truly, 

EDWARD  R.  O'AIALLEY, 

Attorney-General. 


Liquor  Tax  Law — Local  Option. 

Petition  of  electors  for  submission  of  loca]  option  provisions 
Town  of  Otselic,  Chenango  county,  defective,  Town  Clerk 
should  not  file. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January,  2(>,  11)01). 

Geo.  B.  Anoell,  Esq.,  Town  Clerk,  South  Otselic,  X.  Y.: 

Dear  Sir. — I  have  your  favor  of  January  22,  asking  for  my 
opinion  as  to  the  sufficiency  and  legality  of  the  petition  filed  with 
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you  on  January  14,  1909,  requesting  the  sumission  at  your  next 
biennial  town  meeting  to  be  held  February  9,  1909,  to  the  electors 
of  your  town,  of  the  several  questions  in  relation  to  the  sale  of 
liquors  in  the  town. 

I  am  also  informed  by  your  letter  that  the  whole  number  of 
voters  at  your  last  general  election,  was  353.  This  would  re- 
quire, under  section  16  of  the  Liquor  Tax  Law,  the  signatures  of 
at  least  thirty-six  electors  of  the  town  to  a  written  petition  signed 
and  acknowledged  by  such  electors  before  some  officer  authorized 
to  administer  oaths. 

Upon  the  copy  petition  shown  me  there  appears  the  names  of 
forty  persons.  Thirty-three  of  these  persons  purport  to  have  ac- 
knowledged the  petition  before  Arthur  H.  Brown,  a  Justice  of 
the  Peace,  and  five  before  Dewitt  Fredenberg,  also  a  Justice  of 
the  Peace,  leaving  two  electors  unaccounted  for  in  the  acknowledg- 
ment. 

You  have  also  informed  me  that  one  F.  M.  Purdy  was  not 
a  voter,  but  throwing  out  the  two  that  did  not  acknowledge  and 
the  one  that  is  claimed  not  to  be  entitled  to  a  vote,  there  would 
still  Ik*  enough  left  upon  the  petition  to  satisfy  the  requirement 
of  the  statute,  and  if  there  were  no  other  objection  to  the  petition, 
I  would  inclire  to  hold  that  it  was  good. 

The  copy  shows  that  the  first  thirty-three  electors  acknowledged 
the  petition  on  the  9th  day  of  February,  190*9,  and  the  last  five 
acknowledged  on  the  11th  day  of  ,  190  . 

Both  of  these  acknowledgments  are  defective,  but  are  they 
such  defects  as  the  Town  Clerk  should  disregard,  and  give  notice 
of  the  submission  of  the  questions? 

The  submission  of  the  several  liquor  propositions  to  the  voters 
of  the  towns,  is  purely  a  statutory  provision.  The  right  is  given 
with  a  proviso  annexed ;  that  is,  the  right  is  given  to  vote  upon 
the  questions,  provided  a  proper  petition  or  request  is  filed  with 
the  Town  Clerk  at  least  twenty  days  before  the  Town  Meeting, 
signed  by  the  requisite  number  of  electors,  and  acknowledged,  etc. 

"  The  demand  of  the  proviso  must  be  answered  as  a  pre- 
requisite to  a  legitimate  exercise  of  the  power." 
66  New  York,  398. 
It  must  be  a  petition  that  meets  the  requirements  of  the  statute ; 
in  other  words,  a  valid  petition. 
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Thirty-three  of  the  petitioners  appear  therefrom  to  have  ac- 
knowledged the  same  on  February  9,  1909,  a  date  which  has  not 
yet  arrived,  and  the  other  five  also  upon  an  impossible  date. 

Can  we  assume  that  they  did  appear  at  some  other  time  that 
would  make  the  petition  legal '(  Can  we  breathe  into  a  defective, 
illegal  acknowledgment  the  breath  of  validity,  and  give  it  life  and 
force  by  assumption? 

Tt  was  held  in  Kennedy  v.  Warner,  51  Misc.  302,  that  a  pe- 
tition of  this  character  which  was  not  acknowledged  but  pur- 
ported to  be  "  subscribed  and  sworn  to  "  was  defective,  upon  .the 
ground  that  it  did  not  meet  the  requirements,  section  16  of  the 
Liquor  Tax  Law. 

In  Jackson  v.  Seeber  50  Misc.  479,  it  was  held  than  an  acknowl- 
edgment which  only  stated  that  the  "  above  named  persons  ap- 
peared before  him  and  signed  the  petition  in  his  presence  "  was 
fatally  defective. 

It  may  be  said  that  because  the  acknowledgments  were  upon 
the  paper  at  the  time  it  was  filed  with  the  Town  Clerk,  that  the 
date  upon  which  they  appeared  before  the  officer  is  immaterial 
but  I  cannot  agree  with  such  a  suggestion.  As  before  stated,  the 
acknowledgment  of  thirty-three  of  the  petitioners  is  stated  as 
having  been  taken  on  February  9,  1909,  and  it  cannot  be  held  to 
relate  back  to  an  earlier  date. 

The  courts  have  held  that  a  subsequent  acknowledgment  by  a 
wife  of  a  deed,  does  not  relate  back  to  the  date  of  the  deed. 
Jackson  v.  Stevens,  16  Johns.  110. 

I  am  therefore  constrained  to  hold  that  the  certificate  presented 
to  the  Town  Clerk  was  defective,  and  did  not  furnish  him  with  the 
necessary  authority  to  submit  the  questions  to  the  electors  of  the 
town.  The  town  clerk  is  a  mere  ministerial  officer,  with  his  du- 
ties outlined  by  statute.  He  has  no  authority  to  waive  the  pro- 
visions of  the  statute  under  which  he  is  acting.  If  he  could  waive 
w  disregard  the  defects  in  the  acknowledgment,  he  could  waive  the 
filing  of  any  petition,  which  he  obviously  cannot  do. 

I  have  hesitated  about  reaching  this  conclusion  for  the  reason 
that  a  refusal  by  the  clerk  to  take  the  necessary  steps  to  submit 
the  liquor  propositions  to  the  electors  of  the  town,  deprives  them 
of  an  opportunity  to  vote  upon  the  question  when  it  is  apparent 
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that  the  requisite  number  favor  the  submission,  but,  it  has  been 
held  that  "  in  the  absence  of  a  proper  petition  for  the  submission 
of  the  local  option  questions  duly  filed,  the  electors  of  a  town 
have  no  right  to  express  their  will  in  relation  thereto." 

Matter  of  Kriegcr  59  App.  Div.  340. 
Matter  of  Rogers  41  Misc.,  389. 
Matter  of  Cipperly  50  Misc.,  26G. 
Kennedy  v.  Warner  51  Misc.,  362. 

And  whi'e  I  cannot  say  that  the  question  is  relieved  of  all  doubt 
in  my  mind,  still  I  feel  that  I  must  hold  that  the  petition  is  de- 
fective for  the  reasons  above  stated. 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


County  Law  —  Section  128. 

Resolution  of  board  of  supervisors  of  'Saratoga  county  regarding 
registration  of  dogs,  whether  applicable  to  Mechanicville, 
Halfmoon  and  Stillwater. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  29,  1909. 
Robert  Frazier,  Esq.,  Mechanicville,  N.  Y.: 

Dear  Sir. —  By  your  favor  of  January  18, 1  am  asked  to  give  an 
opinion  as  to  whether  the  dogs  owned  by  residents  of  Mechanic- 
ville, in  that  portion  of  the  village  within  the  boundary  limits  of 
the  town  of  Halfmoon,  are  subject  to  the  registration  fees  provided 
by  a  recent  resolution  of  the  board  of  supervisors,  Saratoga  county. 

It  appears  that  the  village  of  Mechanicville  is  located  partially 
in  the  town  of  Halfmoon  and  partly  in  the  town  of  Stillwater, 
both  in  the  county  of  Saratoga,  and  that  the  town  board  of  the 
town  of  Halfmoon  presented  an  application  to  the  board  of  super- 
visors of  such  county  asking  that  the  provisions  of  sections  128 
to  136  of  the  County  Law  be  made  applicable  to  such  town;  which 
application  provided  that  registration  fees  should  be  as  follows : 
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Upon  eviry  bitch  over  four  months  old,  five  dollars,  and  upon 
every  dog  over  four  months  old,  two  dollars.  It  also  appears  that 
there  is  no  resolution  in  force  in  the  town  of  Stillwater  relating 
to  the  registration  of  dogs  in  that  town,  or  in  the  village  of 
M(chanieville. 

It  will  be  observed  that  the  last  paragraph  of  section  128  of  the 
County  Law,  as  amended  by  chapter  373,  Laws  of  1008,  reads  as 
follows : 

"  None  of  the  provisions  of  this  or  of  the  ensuing  sections 
of  this  article  shall  apply  to  any  village  situate  in  two  or 
more  counties,  or  to  any  Village  in  two  or  more  towns,  unless 
a  resolution  is  in  force  which  applies  such  sections  to  all  parts 
of  the  towns  in  which  such  villages  are  situate." 

Inasmuch  as  it  appears  that  no  such  resolution  is  in  force  in  the 
town  of  Stillwater,  in  which  town  a  portion  of  the  village  is  located, 
it  is  very  clear  that  none  of  the  dogs  within  the  village,  whether 
owned  by  residents  of  the  town  of  Halfmoon  or  Stillwater,  are 
subject  to  registration  fees  under  the  resolution  of  the  board  of 
supervisors  above  referred  to. 

Yours  truly, 

EDWAED  R.  O'MALLEY, 

Attorney -General. 

Criminal  Code  —  Coroners  —  Inquests; 

Whether  coroners  are  entitled  to  travel  and  mileage  fees,  compen- 
sation for  services  in  connection  with  delivery  of  money  or 
property  found  on  body  of  deceased. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  6,  1909. 

William  G.  Fish,  M.  1).,  Coroner,  Ludlowuille,  N:  Y.: 

Dear  Sir. —  Your  recent  letter,  addressed  to  Senator  Conger, 
requesting  my  opinion  upon  certain  questions  relating  to  fees  of 
coroners,  was  handed  to  me  by  him,  and  in  reply  I  will  make 
answer  to  the  several  inquiries  in  the  order  in  which  they  are 
propounded  by  your  favor. 
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First.  Should  a  coroner  charge  for,  and  is  entitled  to  receive 
compensation  and  mileage,  for  services  rendered  in  viewing  a  body 
and  making  a  preliminary  investigation,  if  lie  decides  that  a  formal 
inquest  is  not  necessary,  or  is  lie  obliged  under  the  law  to  hold  a 
formal  inquest  and  take  testimony  in  every  case.? 

Section  775  of  the  Criminal  Code  provides  that 

"  Whenever  a  coroner  is  informed  that  a  person  has  been 
killed  or  dangerously  wounded  by  another,  or  has  suddenly 
die  d  under  such  circumstances  as  to  afford  a  reaaonable  ground 
to  suspect  that  his  death  has  been  occasioned  by  the  act  of 
another  by  criminal  means,  or  has  committed  suicide,  he  must 
go  to  the  place  where  the  person  is  and  forthwith  inquire  into 
the  cause  of  death,  or  wounding  *  .  *  *}  and  if  it  shall 
appear  from  the  sworn  examination  of  the  informant  or  com- 
plaint or  if  it  shall  appear  from  the  evidence  taken  on,  or 
during,  the  inquisition  or  hearing  that  any  person  or  persons 
are  chargeable  with  the  killing  or  wounding,  or  that  there  is 
probable  cause  to  believe  that  any  person  or  persons  charge-^ 
ablo  therewith     *     *     *." 

This  statute  is  mandatory  as  far  as  requiring  the  coroner  to  go 
to  the  place  where  the  body  or  person  is  found  and  also  to  make 
inquiry  as  to  the  cause  of  death.  The  statute  is  silent  as  to  what 
the  information  as  to  death  or  wounding  must  be,  or  how  authen- 
ticated, if  at  all,  but  the  coroner  must  go  and  the  mandate  seems 
just  as  bread  that  he  must  make  inquiry;  in  other  words,  that  he 
must  hold  an  inquest,  so  I  conclude  if  the  coroner  elects  not  to  hold 
an  inquest  he  is  acting  without  statutory  authority  in  that  particu- 
lar, and  I  do  not  think  he  could  be  allowed  compensation  either  for 
travel  fees  or  services,  if  he  decides  that  ho  will  not  hold  an 
inquest.  • 

It  is  fceld  in  People  v.  Coombs,  158  N.  Y.  538,  that 

"A  coroner's  inquest  has  always  meant  and  still  means  a 
judicial  investigation  into  the  cause  of  death  by  a  coroner, 
with  the  aid  of  a  jury,  and  hence  the  fee  for  an  inquest  co:ild 
not  properly  be  charged  unless  a  jury  had  been  impaneled  to 
determine  the  cause  of  death." 

A  jury  is  no  longer  required  except  in  cities  having  a  population 
of  more  than  five  hundred  thousand,  and  the  coroner  in  all  other 
cases  determines  the  questions  involved,  and  if  a  coroner  decides 
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thai  lit1  will  nut  hold  an  inquest,  it  'is  tantamount  to  a  failure  to 
empanel  a  jury. 

Second.  It  is  sometimes  expedient  and  necessary  to  view  the 
body  one  day  and  hold  the  inquest  at  some  subsequent  date.  In 
such  case  is  the  coroner  entitled  to  receive  mileage  for  each  time 
he  actually  travels  from  his  place  of  business  to  the  place  of 
inquest  ? 

A  coroner  is  given  "  mileage  to  the  place  of  inquest  and  return, 
per  mile,  ten  cents."  If  the  inquest  is  adjourned,  thus  necessitat- 
ing one  or  more  trips,  I  think  it  is  fairly  within  the  contemplation 
of  the  law  (sections  773  to  790,  inclusive,  of  the  Code  of  Criminal 
Procedure  that  he  should  be  allowed  travel  fees  for  each  trip.  Sec- 
tion 775  provides  that  "The  coroner  may  issue  subpoenas  for  wit- 
nesses, returnable  forthwith,  or  at  such  time  and  place  as  he  may 
appoint."  While  this  is  not  a  direct  provision  for  an  adjournment 
it  can  fairly  be  construed  in  that  way. 

The  statute  is  silent  as  to  whether  travel  fees  are  allowable  for 
more  than  one  trip,  but  there  is  certainly  no  direct  prohibition  to 
their  receiving  mileage  fees  for  each  trip  that  is  actually  required 
tc  attend  the  inquest,  and  I  think  it  is  fairly  within  the  spirit  of 
the  statute  that  he  should  have  travel  fees  to  the  place  of  inquest 
and  return  for  each  trip. 

Third.  In  substance :  Can  a  coroner  be  allowed  fees  for  copying 
all  the  proceedings  of  the  inquest  ? 

He  is  entitled  to  one  dollar  for  drawing  his  decision,  and  cop#/ing 
decision  for  record,  per  folio,  twenty-five  cents. 

Section  778  reads  as  follows : 

"  The  testimony  of  the  witnesses  examined  before  the  coro- 
ner or  the  jury  must  be  reduced  to  writing  by  the  coroner, 
or  under  his  direction,  and  must  be 'forthwith  by  him,  with 
the  inquisition  or  decision,  filed  in  the  office  of  the  clerk  of 
the  county  court  of  the  county,  or  of  a  city  court  having  powei 
to  inquire  into  the  offense  by  the  intervention  of  a  grand  jury.'-' 

There  appears  no  reason  for  the  coroner  to  make  a  copy  of  the 
testimony  and  proceedings,  as  the  originals  are  to  be  filed,  and 
neither  testimony  nor  proceedings  can  be  held  to  be  a  part  of  the 
decision,  and  as  there  is  no  fee  provided  for  copying  anything,  by 
the  coroner,  except  the  decision,  I  must  hold  that  he  is  not  entitled 
to  any  fee  for  copying  testimony  and  proceedings. 
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.Fourth.  Is  a  coroner  entitled  to,  and  should  he  receive  compen- 
sation for  his  trouble  and  services  in  the  preservation  and  delivery 
to  the  county  treasurer,  or  to  the  deceased's  legal  representatives, 
such  money  and  property  as  are  found  by  him  upon  the  persons 
upon  whom  inquests  were  held  by  him,  together  with  all  reasonable 
expenses  incurred  by  him  in  relation  thereto? 

It  is  provided  by  sections  785  to  787,  inclusive,  that  any  money 
or  other  property  found  upon  the  body  of  the  deceased,  must  be 
delivered  by  the  coroner  to  the  county  treasurer,  and  placed  by  the 
county  treasurer  to  the  credit  of  the  county,  and  if  the  money  in 
the  treasury  is  demanded  by  the  legal  representatives  within  six 
years,  the  treasurer  must  pay  it  to  them,  after  deducting  the  fees 
and  expenses  of  the  coroner  and  of  the  county  in  relation  to  the 
matter. 

This  provision  clearly  indicates  that  it  was  the  legislative  intent 
that  the  coroner  should  be  paid  a  reasonable  amount  for  the  work 
connected  with  the  delivery  of  the  money,  or  property  found  on 
the  body,  to  the  county  treasurer,  but  as  there  is  no  fee  fixed  for  the 
work  it  should  be  a  reasonable  charge  based  upon  the  amount  of 
work  necessitated  in  each  particular  instance. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General.    * 


Highway  Law  —  Chapter  330,  Laws  of  1908. 
Repair  and  improvement  of  highways  under  new  law,  audit  of 
accounts,  etc,  questions  as  to  jurisdiction  of  town  board  of 
auditors,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February,  27th,  1900. 

Dr.  J.  H.  O'Neill,  Supervisor,  Mooers  Fork,  N.  Y. : 

Dear  'Sir. —  I  have  your  favor  of  February  18,  1909,  asking 
for  my  opinion  in  reference  to  several  phases  of  the  new  highway 
law,  and  in  reply  I  will  state  that  the  town  board  and  commis- 
sioner of  highways  (town  superintendent  of  highways  after  No- 
vember 1,  1909)  constitute  a  board  for  determining  the  places  and 
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manner  where  the  money  which  is  collected  for  the  repair  and 
improvement  of  highways,  including  sluices,  culverts  and  bridges 
having  a  span  of  less  than  five  feet,  shall  be  expended  and  the 
money  that  is  raised  for  the  above-named  purposes  shall  be  paid 
out  by  the  supervisor  on  the  written  order  of  the  commissioner  of 
highways  (town  superintendent  after  November  1,  1909)  and  no 
audit  of  such  claims  by  any  town  board  or  board  of  auditors  is 
necessary.  The  supervisor  and  town  superintendent  are  responsi- 
ble for  the  legitimate  expenditures  of  such  moneys. 
Section  105  of  the  new  Highway  Law. 

An  entirely  different  rule  is  adopted  with  reference  to  the  ex- 
penditure under  section  106  of  the  new  highway  law.  Claims 
against  the  fund's  raised  as  provided  by  such  last  named  section 
are  required  to  be  paid  out  by  the  supervisor  on  the  order  of  the 
town  superintendent  after  audit  by  the  same  board,  and  such  audit 
can  be  made  at  a  regular  or  special  meeting  of  the  town  board. 

The  services  of  the  snow  shovelers  and  road  workers  come  under 
the  provisions  of  section  105  of  the  new  highway  law,  and 
claims  for  such  work  are  to  be  paid  by  the  supervisor  upon  the 
written  order  of  the  commissioner  of  highways  (superintendent 
after  November  1,  1909)  and  do  not  require  to  be  audited  by  the 
town  board,  before  payment. 

The  compensation  of  the  town  superintendent  of  highways  and 
deputy  are  to  be  paid  pursuant  to  the  provisions  of  section  45  of 
the  new  highway  law.  The  services  can  be  paid  monthly  by  the 
supervisor  in  advance  of  audit,  on  accounts  duly  verified  in  the 
same  manner  as  town  accounts  are  required  to  be  verified.  These 
accounts  for  services  and  expenses  of  l>oth  officers  are  subject  to 
audit  by  the  town  board  at  its  annual  meeting  for  the  audit  of 
accounts  of  town  officers. 

The  services  of  the  town  superintendent  in  respect  to  the  main- 
tenance and  repair  of  State  and  county  highways,  where  such 
services  are  rendered  by  direction  of  the  State  Commission,  are 
to  be  paid  out  of  moneys  available  for  that  purpose  as  provided 
by  section  175  of  chapter  330.  of  the  Laws  of  1908.  The  com- 
pensation for  such  services  is  to  be  fixed  by  the  commission;  and 
the  commission  is  also  to  make  rules  and  regulations  to  prevent 
duplication  of  charges. 

I  am  informed  by  your  letter  that  your  town  elects  a  board  of 
town   auditors  and  that  a  controversy  has  arisen  between  such 
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board  of  town  auditors  and  your  town  board,  as  to  which  board 
has  jurisdiction  to  pass  upon  and  audit  accounts  arising  under 
the  Highway  Law. 

I  am  unable  to  find  that  the  board  of  town  auditors  is  men- 
tioned in  the  new  Highway  Law,  but  various  duties  in  relation  to 
the  highways  are  imposed  upon  towTu  boards,  but  section  174  of 
the  Town  Law  (section  153  of  the  new  Consolidated  Laws)  pro- 
vides : 

'"  Upon  the  election  or  appointment  and  qualification  of 
any  such  board  of  town  auditors  in  any  town,  the  powers  of 
the  town  hoard  of  that  town,  with  respect  to  auditing,  allow- 
ing or  rejecting. all  accounts,  charges,  claims  or  demands, 
against  the  town,  and  with  respect  to  the  examination,  au- 
diting and  certification  of  accounts  of  town  officers,  shall  de- 
volve upon  and  thereafter  be  exercised  by  such  board  of  town 
auditors,  during  the  continuance  of  such  board ;  and  with  re- 
spect to  the  powers  so  conferred  and  the  duties  so  imposed 
they  shall  he  the  town  board  of  the  town  during  their  con- 
tinuance.    *     *     * ' ' 

So,  I  conclude  that  the  auditing  of  accounts  against  the  town 
growing  out  of  the  highway  work  will  devolve  upon  the  board  of 
town  auditors  in  those  towns  wherein  such  boards  are  elected,  in 
all  of  those  cases  where  auditing  of  such  accounts  are  required. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

Election  Law  —  Section  52  —  Primaries  or  caucuses. 

Nominations  made  are  not  void  because  of  failure  of  officer  to 
take  the  oath  of  office. 

STATE  OF  NEW  YOKE, 

Attorney-General'     Office, 

Albany,  March  10,  11)01). 
(\  E.  Riplky,  Esq.,  Adams,  V.  )\ : 

Dear  Sir. — I  beg  to  acknowledge  receipt  of  your  letter  of 
^Iarch  8,  1901),  asking  if  it  is  my  opinion  that  the  failure  of  the 
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officers  of  a  caucus  to  take  the  oath  of  office  makes  the  nominations 
of  that  causus  illegal  or  void. 

The  requirements  of  section  52  of  the  Election  Law  that  the 
chairman  and  other  officers  shall  take  the  constitutional  oath  of 
office  only  apply  when  the  rules  or  regulations  of  the  political 
party  prescribes  the  same,  or  when  the  electors  present  pass  a  res- 
olution making  such  requirements  (except  in  cities  and  villages  of 
over  five  thousand,  where  five  directors  may  make  a  written  de- 
mand). 

But  even  if  the  rules  and  regulations  of  the  political  party  hold- 
ing the  primary  or  caucus  require  the  chairman  and  other  officers 
to  take  the  constitutional  oath  of  office,  I  do  not,  think  their  failure 
so  to  do  makes  the  nominations  of  such  primary  or  caucus  void. 

In  the  case  of  The  People  v.  Cook,  8  N.  Y.  67,  the  Court  of 
Appeals  held  that  the  neglect  of  the  inspectors  or  clerks  of  an  elec- 
tion to  take  the  prescribed  oath  does  not  vitiate  an  election.  Inas- 
much as  this  decision  has  been  considered  good  law  for  a  great 
many  year,  it  would  naturally  follow  that  the  failure  of  caucus 
officers  to  be  sworn  would  not  vitiate  an  otherwise  valid  nomina- 
tion. 

Further  than  this,  section  65  of  the  Election  Law  provides  that 
an  objection  to  a  certificate  of  nomination  may  be  filed  within 
three  days,  and  the  courts  have  held  that  if  such  objection  has  not 
been  filed,  the  officer  with  whom  the  certificate  of  nomination  is 
filed  is  bound  to  recognize  the  certificate  as  valid. 
Matter  of  Cowie,  33  X.  Y.  St.  Rep.  710. 

I  am,  therefore,  of  the  opinion  that  nominations  made  at  a 
primary  or  caucus,  the  officers  of  which  have  failed  to  take  the 
oath  of  office,  are  not  void  because  of  the  failure  of  said  officers  to 
be  sworn. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

Counties  —  Otsego. 

Issuance  of  bonds  for  highway  purposes.  Proposed  action  of  sup- 
ervisors to  issue  bond  under  the  County  Law,  for  the  purpose 
of  funding  a  county  debt  of  $60,000  not  valid. 
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STATE  OF  NEW  YORK, 

Attorney-General'c  Office, 

Albany,  March  11,  1909. 

Frank  B.  Cook,  Esq.,  Chairman,  Board  of  Supervisors,  Otego 
N.  Y.: 
Dear  Sir. — I  acknowledge  receipt  of  your  favor  of  the  6th  inst, 
asking  for  an  opinion  in  reference  to  the  proposed  issue  of  bonds 
of  jour  county  for  the  purpose  of  funding  a  county  debt  of 
$60,000;  also  as  to  whether  the  original  resolution  is  defective, 
and  if  the  same  is  found  defective,  whether  such  defects  can  be 
cured  by  an  amendment. 

It  appears  from  the  papers  before  me  that  the  $60,000  county 
indebtedness  of  the  county  of  Otsego,  which  it  is  proposed  to  fund 
by  the  issuance  and  sale  of  county  bonds  for  that  amount,  was  in- 
curred by  said  county  for  its  share  of  the  cost  of  improved  high- 
ways, and  is  at  present  represented  by  promissory  notes  made  by 
the  county  treasurer  pursuant  to  authority  of  the  board  of  super- 
visors of  said  county,  adopted  prior  to  its  regular  annual  session 
in  1908. 

The  first  question  that  naturally  arises,  is :  Was  this  indebted- 
ness such  a  debt  as  the  board  of  supervisors  had  a  right  to  fund 
ui:der  subdivision  6  of  section  12  of  the  County  Law? 

It  is  claimed  that  chapter  717  of  the  Laws  of  1907,  amending 
chapter  115  of  the  Laws  of  1898,  provides  a  different  method  for 
the  raising  of  money  for  the  improvement  of  public  highways,  and 
that  such  provisions  do  not  permit  boards  of  supervisors  to  borrow 
money  and  issue  bonds  for  highway  purposes  under  the  County 
Law.  A  portion  of  such  statute,  which  is  applicable  to  the  ques- 
tion under  discussion,  reads  as  follows: 

"  If  the  resolution  shall  appropriate  and  make  immediately 
available  the  county's  and  town's  share  of  the  cost,  the  county 
treasurer  of  the  county  is  authorized  and  directed,  when  he 
shall  not  have  funds  in  his  possession  applicable  thereto,  to 
borrow  a  sufficient  sum  for  such  purpose  in  anticipation  of 
taxes  to  be  collected  therefor  and  to  pledge  the  faith  and 
credit  of  the  county  for  the  payment  of  the  amount  when  due 
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with  interest.  Thereafter  it  shall  be  the  duty  of  the  board  of 
supervisors  to  provide  for  the  assessment,  levy  and  collection 
of  said  apportioned  amounts  respectively  as  county  and  town 
charge,  and  to  direct  the  payment  of  the  aggregate  amount  by 
the  county  treasurer  in  the  manner  and  at  the  times  pre- 
scribed by  law  for  the  payment  of  state  taxes  to  the  state 
treasurer." 

This  provision  is  substantially  re-enacted  by  section  142  of  the 
new  Highway  Law. 

It  is  very  evident  that  the  county  treasurer  can  borrow  tempo- 
rarily upon  the  faith  and  credit  of  the  county  if  there  are  not 
sufficient  funds  in  the  treasury  for  the  purpose  of  supplying  the 
county's  share  of  the  funds  for  the  improvement  of  highways,  and 
it  thereafter  becomes  the  duty  of  the  board  of  supervisors  to  pro- 
vide for  the  raising  of  the  amount  of  such  county's  share  "  and  to 
direct  the  payment  of  the  aggregate  amount  by  the  county  treas- 
urer in  the  manner  and  at  the  times  prescribed  by  law  for  the 
payment  of  state  taxes  to  the  state  treasurer."  It  is  quite  ap- 
parent that  the  Legislaure  intended  'this  provision  as  a  temporary 
borrowing  by  the  county  to  tide  over  the  period  between  the  ad- 
vancement of  the  money,  and  the  time  when  it  could  be  collected 
by  tax.  So  we  find  that  the  only  provision  made  by  the  Highway 
Law  for  a  borrowing  of  such  moneys,  is  only  for  temporary  pur- 
poses, and  if  a  bond  issue  can  be  allowed  the  authority  therefor 
wrill  have  to  be  found  in  some  other  statute. 

Subdivision  6  of  section  12  of  the  County  Law  would  seem  to  be 
broad  enough  to  meet  the  situation,  but  it  must  be  read  in  connec- 
tion with  the  above  provision  of  the  Highway  Law,  and  sections  5 
to  9,  chapter  24  of  the  Laws  of  1909,  (General  Municipal  Law) 
which  deal  with  temporary  loans,  and  serious  doubt  arises  as  to 
the  authority  of  the  board  to  issue  bonds  for  highway  improve- 
ment. It  is  quite  significant  that  the  last  paragraph  of  section 
142  of  the  new  Highway  Law  provides  specifically  for  the  issuance 
of  bonds  by  a  town  for  its  portion  of  the  highway  improvement 
tax,  and  it  is  fair  to  presume  that  if  similar  authority  had  been 
intended  to  "be  conferred  upon  counties,  that  some  direct  pro- 
vision would  have  been  made,  and  in   the  absence  of  such  pro- 
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vision,  and  after  a  careful  study  of  all  the  different  statutes,  I 
am  inclined  to  think  that  the  authority  contained  in  subdivision 
(i  of  section  12  of  the  County  Law,  given  to  boards  of  supervisors 
to  issue  bonds  for  highway  purposes,  if  any  ever  existed,  has  been 
superseded  by  the  Highway  Law. 

hi  Gilbert's  Xew  Highway  Code,  at  page  140,  we  find  the  fol- 
lowing : 

"  The  boards  of  supervisors  have  the  general  power  to 
authorize  a  town  to  borrow  money  for  town  use,  and  borrow 
on  its  credit  and  issue  its  obligations  therefor,  when,  and  in 
the  manner  authorized  by  law,  County  Law,  section  12,  sub- 
division 6.  But  if  the  necessity  exists  to  borrow  money  for 
any  of  the  purposes  specified  in  the  above  section  (section  97 
of  the  new  Highway  Law)  the  proceeding  -must  be  taken  as 
required  by  such  section.  In  respect  to  such  purpose,  section 
.     12,  subdivision  (>  of  the  County  Law  is  superseded." 

If  the  old  provision  is  superseded  as  to  towns,  it  must  be  also 
superseded  as  to  the  county.  In  this  case  we  have. a  general  pro- 
vision which  would  appear  to  be  sufficiently  explicit  to  enable  a 
board  of  supervisors  to  issue  bonds  for  any  county  debt,  but  by  the 
later  provision  of  the  Highway  Law,  it  is  provided  that  the  county 
treasurer  may  borrow  temporarily  and  thereafter  the  boards  of 
supervisors  must  provide  for  the  assessment,  levy  and  collection  of 
the  amount.  One  is  a  general  provision  which  is  followed  by  a 
specific  provision  in  reference  to  highway  money  which  is  incon- 
sistent with  the  general  provision. 

u  When  a  general  intention  is  expressed,  and  also  a  particular 
intention  incompatible  with  the  general  intention,  the  particular 
intention  is  to  be  considered  in  the  nature  of  an  exception." 
Hoey  v.  Gilroy,  120  X.  Y.  138. 

This  principle  seems  to  l>e  well  established,  and  so  T  take  it 
that  the  right  to  bond  a  county  to  raise  money  to  fund  a  highway 
debt  is  an  exception  to  the  general  provision  of  such  division  6  of 
section  12  of  the  County  Law. 

In  discussing  the  power  of  municipalities  to  issue  bonds,  Judge 
Karl,  in  the  case  of  Wells  v.  Town  of  Salina,  reported  in'110  Jf. 
Y.  at  page  296,  makes  use  of  the  following  language: 
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u  If,  in  the  exercise  of  their  important  trusts,  the  power  to 
borrow  money  and  to  issue  bonds  or  other  commercial  securi- 
ties is  needed,  the  legislature  can  easily  confer  it  under  the 
proper  provisions  and  restraints,  and  with  proper  provisions 
for  future  payments.  Without  such  authority  it  cannot  be 
legally  exercised." 

The  only  specific  authority  given  to  borrow  money  for  highway 
purposes  under  the  provisions  of  section  140  of  the  Highway  Law, 
is  conferred  upon  the  county  treasurer  for  temporary  use,  followed 
by  specific  direction  to  the  board  of  supervisors  to  "  provide  for 
the  assessment,  levy  and  collection  of  the  counties  apportionment." 

"  It  seems  that  boards  of  supervisors  have  no  inherent 
power  to  borrow  money  or  to  issue  negotiable  paper,  but  must 
find  authority  therefor  in  some  statute,  given  either  expressly 
or  by  implication." 

Parker  et  al.  v.  Board  of  Supervisors,  106  X.  Y.  392. 

"  It  has  been  held  that  to  entitle  a  party  to  recover  in  an 
action  upon  bonds  issued  by  a  municipality  there  must  be 
affirmative  and  extrinsic  proof  that  all  the  preliminary  con- 
ditions required  to  authorize  the  issue  of  such  bonds  have 
been  complied  with. 

Starin  v.  Town  of  Genoa,  23  X.  Y.  439. 

Town  of  Venice  v.  Woodruff,  62  X.  Y.  465. 

Dodge  v.  County  of  Plotte,  82  X.  Y.  218. 

People  ex  rel.  Peene  v.  Carpenter,  31  App.  Div.  603. 

The  above  cases  are  cited  to  show  the  necessity  of  having  a  bond 
issue  of  $60,000  conform  to  all  statutory  requirements  and  backed 
up  by  Legislative  authority  both  for  the  interests  of  the  bond- 
holder and  the  county. 

There  is  plain  authority  for  the  county  treasurer  to  borrow  tem- 
porarily in  anticipation  of  taxes,  and  to  pledge  the  faith  and 
credit  of  the  county  for  the  payment  of  the  amount,  as  provided 
by  section  142  of  the  new  Highway  Law,  but  the  right  of  the 
board  to  issue  bonds*  for  such  highway  purposes  is  extremely  doubt- 
ful ;  in  fact,  so  doubtful,  that  T  cannot  advise  that  the  proposed 
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action  of  the  board  of  supervisors  of  your  county  to  issue  bonds 
under  the  County  Law  to  fund  this  indebtedness  would  be  valid. 

The  conclusion  reached  upon  this  branch  rendered  it  unnecessary 
for  me  to  answer  the  two  last  questions  in  your  letter. 
Yours  very  respectfully, 

EDWARD  R.  O'MALLE Y, 

Attorney-General. 


Highway  Law  —  Chapter  330,  Laws  of  1908  —  Towns. 
Appointment  of  highway  commissiorer  and  town  superintendent 
of  highways  Town  of  Niles.     Town  board  had  right  to  fill 
office  made  vacant  by  resignation.     Old  commissioner  not  to 
hold  over. 

(See  opinion   January  22,   1909.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  15,  1909. 
Hon.  Charles  J.  Hewitt,  Senate  Chamber,  Albany,  N.  Y.: 

Dear  Senator. — I  beg  to  acknowledge  receipt  of  your  favor  of 
the  10th  inst.,  in  which  you  inclosed  a  letter  from  E.  B.  Rounds, 
asking  for  my  opinion  as  to  the  validity  of  the  recent  appoint- 
ments of  a  person  to  the  positions  of  highway  commissioner,  until 
!N"ov.  1,  190$,  and  town  superintendent  of  highways,  whose  term 
will  commence  on  Nov.  1,  1909,  in  the  Town  of  Niles,  N".  Y., 
from  which  it  appears  that  the  respective  parties  made  nomina- 
tions for  the  above  offices  at  the  regular  town  meeting  held  in 
February,  1909' ;  that  one  man  was  elected  to  both  positions,  took 
the  oath  of  office,  and  in  about  a  week  thereafter  resigned,  that 
your  town  board  then  convened  and  appointed  another  man  to 
fill  both  vacancies. 

I  am  also  informed  that  the  former  commissioner  of  highways 
was  nominated  upon  the  opposing  ticket,  accepted  the  nomination 
of  his  party  for  the  office  of  commissioner  of  highways,  and  after 
he  was  defeated  voluntarily  handed  over  the  books  to  the  success- 
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ful  candidate,  and  that  since  the  appointment  by  the  town  board 
after  the  resignation  of  the  successful  candidate,  is  threatening  to 
contest  the  appointment,  and  claims  that  he  can  hold  over  until 
Nov.  1,  1909. 

I  have  recently  written  an  opinion  which  has  been  printed  and 
widely  circulated,  in  which,  among  other  things,  I  held  that 
u  those  commissioners  of  highways,  whose  terms  expire  between 
the  1st  day  of  February  and  1st  day  of  May,  1909,  cannot  hold 
over  until  November  1st,  1909,"  and  I  fail  to  see  any  reason  for 
receding  from  that  position. 

The  term  of  the  former  commissioner  of  highways  in  your  town 
expired  upon  the  election  and  qualification  of  his  successor.  Town 
Law,  section  13  (section  82  of  chapter  G2  of  the  Consolidated 
Laws  1909),  section  5  Public  Officers  Law,  (chapter  47  of  the 
Consolidated  Laws,  1909),  and  "'  after  the  expiration  of  such  term 
the  office  shall  be  defined  vacant  for  the  purpose  of  choosing  his 
successor  "  section  5,  Public  Officers  Law. 

If  no  election  had  been  had  in  your  town  the  office  would  have 
become  vacant  upon  the  expiration  of  the  former  commissioner's 
term  for  the  purpose  of  choosing  a  successor,  and  the  town  board 
would  have  had  the  undoubted  right  under  section  65  of  the  Town 
Law  (section  130  of  the  new  Consolidated  Law),  to  have  filled  the 
vacancy  by  appointment  but  it  appears  that  there  was  no  failure 
to  elect,  hence  the  former  commissioner  could  only  hold  over  un- 
til his  successor  was  elected  and  qualified,  and  his  duties  then 
immediately  ceased  and  terminated,  and  thereafter  he  had  no 
more  right  or  title  to  the  office  than  any  other  resident  of  your 
town  whose  name  wTas  not  mentioned  for  the  office. 

Every  town  officer  has  the  right  to  resign  by  filing  with  the 
town  clerk  a  written  resignation,  which  shall  take  effect  upon  its 
delivery  to  the  town  clerk.  Section  21  of  Public  Officers -Law 
(section  31,  chapter  47,  of  Consolidated  Law). 

Any  three  justices  of  the  peace  of  the  town  could  accept  the 
resignation.  Section  04  Town  Law  (section  84,  chapter  62  of 
new  Consolidated  Law). 

A  meeting  of  the  town  board,  of  which  all  the  justices  are  mem- 
bers, and  the  appointment  by  such  board  of  a  person  to  fill  the 
vacancy  made  by  the  resignation  of  the  newly  elected  offieer  was 
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tantamount  to  the  acceptance  of  the  resignation,  if  an  acceptance 
was  necessary,  but  it  appears  that  the  resignation  became  effec- 
tive upon  the  filing  of  the  written  resignation  with  the  town  clerk. 
Section  21  of  Public  Officers  Law., 

It  then  became  the  duty  of  the  town  l>oard  under  section  65  of 
the  Town  Law  (section  130  of  chapter  62  of  the  new  Consoli- 
dated Law)  to  fill  the  vacancy  occasioned  by  the  resignation  of  the 
new  officer,  and  when  that  was  done  the  new  appointee  (after 
qualification)   was  vested  absolutely  with  title  to  the  office. 

Further  authority  was  given  to  the  town  board  in  your  town  by 
section  43  of  the  new  Highway  Law,  and  the  portion  thereof  ap- 
plicable to  the  point  under  consideration  reads  as  follows: 
"When  the  office  of  highway  commissioner  shall  become  vacant  by 
expiration  of  term  or  otherwise  after  the  taking  effect  of  this 
chapter,  and  prior  to  the  said  first  day  of  November,  nineteen 
hundred  and  nine,  such  vacancies  shall  be  filled  for  a  term  to  ex- 
pire on  such  date." 

This  is  a  plain  positive  direction  and  applied  to  your  town. 
The  act  took  effect  on  January  1,  1909,  and  the  term  of  office 
expired  after  that  date  and  before  November  1,  1909,  and  if  a 
new  man  had  not  been  elected  there  would  have  been  a  vacancy 
in  the  office,  and  it  would  have  been  the  duty  of  the  town  board 
to  fill  the  same  as  provided  by  section  65  of  the  Town  Law  (130 
Cons.  Law). 

It  may  lie  claimed  that  the  last  paragraph  of  section  43  of  the 
new  Highway  Law  would  permit  all  commissioners  of  highways 
in  office  at  the  time  it  took  effect  (Jan.  1,  1909)  to  hold  over 
until  November  1,  1909,  but  this  provision  was  made  to  meet  the 
situation  in  those  towns  that  hold  their  elections  at  the  same  time 
as  the  general  election  is  held  under  general  acts,  and  as  the  elec- 
tion could  not  be  held  until  some  time  after  the  first  of  November, 
and  some  time  must  elapse  before  the  new  town  superintendent 
could  qualify,  it  was  deemed  best  to  continue  the  old  commis- 
sioners in  office  until  the  town  superintendents  couJd  be  elected  at 
the  annual  November  elections  and  qualified.  This  view  is  taken 
by  Mr.  Gilbert  in  his  new  Highway  Code  and  any  other  position 
would  lead  to  confusion  and  render  the  town  provisions  conflict-, 
ing  and  ambiguous. 
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I  therefore  conclude  that  the  town  board  of  Xiles  had  the  right 
to  fill  the  vacancy  made  by  the  resignation  of  the  officer,  and  that 
the  old  commissioner  dots  not  hold  over. 

Yours  truly, 

EDWARD  R  OWIALLEY, 

Attorney-General. 


Consolidated  Village  Law  —  Section  3.">0. 

Dissolution  of  village  of  Bridgewater.    Proposed  As-embly  bill  317 

unnecessary  under % above  provision. 

STATE  OF  NEW  YOKE, 

Attorney-Gexkrai/s  Office, 

Albany,  March  23,  1900. 

Hon.  L.  J.  Lewis,  Jr.,  Member  of  Assembly,  Assembly  Chamber, 
Albany,  X.  Y.: 

Dear  Sir. —  Replying  to  your  letter  of  the  17th  inst,  in  ref- 
erence to  Assembly  bill  Xo.  317  introduced  by  you,  to  provide  for 
the  dissolution  of  the  village  of  Bridgewater,  requesting  my  opin- 
ion whether  that  village,  incorporated  under  chapter  297  of  the 
Laws  of  1825,  has  the  power  to  dissolve  under  the  provisions  of  the 
General  Village  Law,  I  beg  to  advise  that  in  my  opinion  such  power 
is  possessed  by  the  village,  aud  that  therefore  the  proposed  bill  is 
unnecessary. 

Section  350  of  the  Consolidated  Village  Law  lays  down  a  com- 
plete method  for  dissolution  of  villages.  Section  380  of  the  same 
law  wads  as  follows: 

"  Effect  of  chapter  on  special  villages.  A  village  incorpo- 
rated under  and  subject  to  a  special  law,  and  each  officer 
thereof,  possesses  all  the  powers  and  is  subject  to  all  the  lia- 
bilities and  responsibilities  conferred  or  imposed  upon  a  vil- 
lage incorporated  under  this  chapter,  or  upon  an  officer 
thereof,  not  inconsistent  with  such  special  law." 

There  is  nothing  contained  in  chapter  297  of  the  Laws  of  1S25 
upon  the  question  of  the  dissolution  of  the  village,  and  therefore 
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nothing  inconsistent  with  the  full  operation  of  section  350  upon 
the  village  of  Bridgewater. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 


Barge  Caned  — Assessments. 

Property  appropriated  by  the  State  exempt  from  taxation  from  time 
of  service  of  notice  of  appropriation.  Title  vests  in  the  State 
after  service  and  filing  of  such  notice. 

1  'ax  La  w  —  Se ctio n  11. 

Exempting  property  of  minister  from  taxation  to  amount  of  $1,500 
only.  If  owning  property  in  two  places  the  assessment  may 
be  divided  or  he  may  elect  to  take  entire  exemption  in  one 
place. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office,  ■ 

Albany,  April  24,  1909. 

Mr.  Harry  C.  Brainard,  Village  Cleric,  Spencer  port,  N.  Y. : 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  21st  inst, 
asking  for  my  opinion  as  to  the  assessment  of  certain  properties. 

As  to  your  first  request,  in  which  you  desire  my  opinion  as  tt> 
whether  property  appropriated  for  the  Barge  canal  sihould  be  as- 
sessed, and  if  so  to  whom,  I  beg  to  say  that  it  is  my  opinion  that 
after  service  of  notice  of  appropriation  upon  the  owner  of  real 
estate  for  the  purposes  of  the  barge  canal  and  the  filing  of  those 
notices  in  the  office  of  the  county  clerk,  the  property  so  appro- 
priated by  the  State  is  from  that  time  exempt  from  taxation. 
(Tax  Law,  section  4,  subdivision  2.)  The  title  of  the  State  to 
appropriated  lands  vests  in  the  State  immediately  on  the  service 
and  filing  of  the  notice  of  appropriation  and  does  not  await  settle- 
ment of  the  claim  of  the  owner  either  by  the  special  examiner  and 
appraiser  or  by  judgment  of  the  Court  of  Claims.  Such  appro- 
priated property,  therefore,  should  not  be  assessed. 

As  to  the  property  of  the  Rev.  E.  B.  Ferbush,  it  is  my  opinion 


Digit 


zed  by  G00gle 


900  Report  of  the  Attorney-General. 

that  the  total  amount  of  exemption  to  .which  he  is  entitled  cannot 
exceed  in  the  aggregate  $1,500  on  account  of  both  real  and  per- 
sonal property.  Section  4,  subdivision  11  of  the  Tax  Law  reads 
as  follows : 

"  Section  4.  The  following  property  shall  be  exempt  from 
taxation:     *     *     * 

"11.  The  real  property  of  a  minister  of  the  gospel  or  priest 
who  is  regularly  engaged  in  performing  his  duties  as  such, 
or  permanently  disabled,  by  impaired  health  from  the  per- 
formance of  such  duties,  or  over  seventy-five  years  of  age,  and 
the  personal  property  of  such  minister  or  priest,  but  the  total 
amount  of  such  exemption  on  account  of  both  real  and  per- 
sonal property  shall  not  exceed  $1,500." 

From  the  foregoing  it  follows  that  a  minister  or  priest  is  not 
entitled  to  an  exemption  of  more  than  $1,500  of  property  nc 
matter  where  situated,  and  it  is  therefore  my  opinion  that  in  the 
case  of  the  Rev.  E.  B.  Furbush  he  cannot  claim  an  exemption  .of 
$1,500  of  both  property  in  Spencerport  and  in  Lockport.  The 
assessment  may  be  divided  so  as  to  make  up  the  total  of  $1,500  in 
both  places,  provided  he  has  no  other  property,  or  he  may  elect  to 
take  his  entire  exemption  in  one  place. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

Election  Law  —  Section  34  —  Voting  Residence  —  Students. 

Right  of  students  to  vote  at  seat  of  learning,  form  of  affidavit  as 
required  by  statute,  etc. 

STATE  OF  NEW  YORK, 

Adjutant-General's  Office, 

.      Albany,  April  26,  1909. 

Hon.  E.  Stagg  Whitix,  1120  Amsterdam  Avenue,  New  York 
City: 

Dear  Sir. —  Replying  to  your  inquiries  of  recent  date,  relative  to 
the  right  of  students  to  vote  at  a  seat,  of  learning,  will  say : 
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Subdivision  1,  section  34,  of  the  Election  Law  provides  that 

"A  qualified  elector  4  is  a  male  citizen  who  is  or  will  be  on 
the  day  of  election  twenty-one  years  of  age,  who  has  been  an 
inhabitant  of  the  state  for  one  year  next  preceding  the  elec- 
tion, and  for  the  last  four  months  a  resident  of  the  county,  and 
for  the  last  thirty  days  a  resident  of  the  election  district  in 
which  he  may  offer  his  vote." 

Subdivision  2  of  section  34  of  said  law  provides : 

"  For  the  purpose  of  registering  and  voting  no  person  shall 
be  deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  aibsence  while  employed  in  the  service  of  the 
United  States,  nor  while  engaged  in  the  navigation  of  the 
waters  of  the  state,  or,  of  the  United  States,  or  of  the  high 
seas;  nor  while  a  student  of  any  seminary  of  learning,  nor 
while  kept  at  any  almshouse,  or  other  asylum  or  institution 
wholly  or  partly  supported  at  public  expense,  or  by  charity, 
nor  while  confined  in  any  public  prison.  Any  person  claim- 
ing to  belong  to  any  class  of  persons  mentioned  and  referred 
to  in  this  subdivision  shall  file  with  the  board  of  inspectors  at 
the  time  of  registration  a  written  statement  showing  where  he 
is  actually  domiciled,  his  business  or  occupation,  his  business 
address,  and  to  which  class  he*  claims  to  belong.  Such  state- 
ment shall  be  attached  to, the  register,  and  be  open  for  public 
inspection,  and  the  fact  thereof  shall  be  noticed  in  the  register 
opposite  the  name  of  the  person  so  enrolled." 

The  statute  contemplates  a  bona  fide  residence  on  the  part  of  the 
student,  not  a  residence  for  the  purpose  of  voting  without  any 
intention  of  his  residence  becoming  permanent.  If  the  student 
intends  to  change  his  residence  he  should  declare  his  intention. a 
sufficient  length  of  time  to  demonstrate  or  establish  his  good  faith 
or  honest  intention  of  becoming  a  resident,  and  not  wait  until  the 
time  for  registration  arrives  to  make  this  declaration;  still  the 
requirements  of  the  statute  are  complied  with  if  the  student  at 
the  time  of  registration  files  a  written  statement  or  declaration 
showing  where  he  is  actually  domiciled,  his  busir.ess  or  occupation, 
his  business  address,  and  to  which  class  he  claims  to  belong. 

In  the  Matter  of  Garvey,  reported  in  147  N".  Y.  at  page  120, 
Judge  Bartlett  writing  the  opinion  of  the  court,  said : 
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"  For  the  purpose  of  voting  no  person  shall  be  deemed  to 
have  gained  or  lost  a  residence,  by  reason  of  his  presence  or 
absence  while  employed  in  the  service  of  the  United  States 
*     *     *     nor  while  a  student  of  any  seminary  of  learning. 

"  It  will  be  observed  that  the  Constitution  explicity  pro- 
vides that  residences  cannot  be  gained  or  .lost  by  reason  of  the 
presence  or  absence  of  a  student  of  any  seminary  of  learning. 
It  is,  therefore,  in  harmony, with  this  provision  to  require 
that  the  intent  to  change  the  legal  residence  must  be  mani- 
fested by  acts  which  are  independent  of  the  alleged  voter's 
presence  as  a  student  in  the  new  locality." 

In  the  Maitter(of  Goodman,  reported  in  146  N.  Y.,  at  page  287, 
Judge  Finch,  writing  the  opinion  of  the  court,  makes  use  of  the 
following  language : 

"  We  do  not  mean  to  say  that  <a  voter  may  not  change  his 
legal  residence  into  a  new  district  in  spite  of  the  fact  that  he 
Incomes  a  student  in  an  institution  ,of  learning  therein,  but  the 
facts  to  establish  such  a  change  must  be  wholly  independent 
and  outside  of  his  presence  in  the  .new  district  as  a  student, 
and  should  be  very  clear  and  convincing  to  overcome  the 
natural  presumption." 

The  affidavit  submitted  by  you  perhaps  would  be  sufficient,  but  I 
think  the  affidavit  should  contain  substantially  all  the  lacJts  re- 
quired by  the  statute  and  the  suggestion  contained  in  the  opinions 
of  the  court  in  the  above  entitled  proceedings. 

Enclosed  herewith  please  find  form  of  affidavit  which,  I  think, 
will  conform  to  all  the  requirements  of  the  statute  and  the  opinion 
of  the  court  above  referred  to. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

.    Attorney-General. 
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State  of  Xei 
Couxty  OF 

,  being  duly  sworn,  says : 

1.  I  am years  old  and  a  student  at 

2.  I  reside  at  No ,  city  and  county 
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of  New  York.  I  intend  to  continue  to  reside  there,  or  elsewhere 
in  New  York  county,  and  to  make  my  domicile  there  indefinitely, 
and  I  have  no  present  intention  of  ever  residing  elsewhere.     My 

business  or  occupation  is    .  . . ■. ,  located  at 

No . ,  city  and  county  of 

3.  Prior  to ,  I  resided  at 

but  I  have  no  present  intention  to  reside  there  again,  and  have 
notified  in  writing  the  board  of  inspectors  and  registration  of  dis- 
trict No of  the  town  of ,  where  I  formerly 

resided,  that  I  had  changed  my  residence  to  the  county  of . , 

and  that  my  name  should  no  longer  remain  on  the  list  of  registered 
voters  in  said  district. 
Sworn  to  before  me  this 

dav  of  1909. 


Consolidated  Village  Law  —  Sections  101,  128. 
Village  of  Patchogue,  Suffolk  county.  Diversion  of  village  funds. 
Personal  liability  of  members  of  village  board  who  create  a 
debt  against  village  without  authorization  by  village  vote. 
Special  election  for  making  up  deficiency  in  funds  under 
section  5(>. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  10,  1909. 

Walter  S.  Rose.  Esq.,  President  of  Village  of  Patchogue, 
Patcl\ogues  N.  Y. : 

Dear  Sir. — 1  beg  to  acknowledge  receipt  of  your  favor  of  March 
30th  and  May  1st  and  note  what  you  say  about  the  financial  sit- 
uation in  your  village,  and  the  apparent  diversion  of  funds  from 
the  purposes  for  which  they  were  appropriated. 

Section  101  of  the  Consolidated  Village  Law  classifies  the  dif- 
ferent funds  of  a  village,  and  after  stating  the  classification  we 
find  the  sentence  "  expenditures  for  a  purpose  specified  in  either 
subdivision  must  be  made  from  the  fund  therein  described."  This 
provision  is  mandatory  and  could  not  be  rightfully  disregarded, 
and  further  the  provisions  of  section  128  of  the  same  law  were 


Digit 


zed  by  G00gle 


904  Report  of  the  Attorney-General. 

absolutely  prohibitive  against  the  expenditure  of  any  money  for 
street  work  or  otherwise  in  excess  of  what  was  on  hand,  or  unless 
a  proposition  had  been  adopted  authorizing  such  action,  and  in  this 
connection  I  wish  to  call  your  attention  to  section  333  of  the  Con- 
solidated Village  Law  (314  of  prior  Village  Law)  as  to  the  per- 
sonal liability  of  each  member  of  the  board  who  assented  to  the 
creation  of  any  debt  against  the  village,  without  the  same  having 
been  authorized  by  a  village  vote ;  and  you  will  also  notice  that  the 
village  is  not  liable  upon  a  contract  made  by  an  officer  or  board 
in  the  name  or  on  behalf  of  the  village  unless  it  is  authorized,  and 
any  promise  made  by  the  old  board  to  the  creditors  or  employees 
of  the  village  that  their  claims  would  be  paid  by  the  incoming 
board  could  not  shift  the  personal  responsibility  of  the  members 
who  assented  to  the  incurring  of  debts  after  the  funds  for  the  par- 
ticular purpose  had  been  exhausted. 

I  am  informed  by  your  letters  that  the  village  has  had  the  bene- 
fit of  all  such  excessive  expenditures  and  in  the  light  of  such  in- 
formation the  taxpayers  of  the  corporation  might  be  inclined  to 
waive  the  holding  of  the  old  board  to  personal  liability,  and  would 
prefer  to  have  the  village  assume  the  debts  and  make  up  any  de- 
ficiency in  the  funds,  but  the  only  way  to  test  that  question  would 
be  to  have  a  special  election  or  village  meeting  as  provided  by  sec- 
tion 56  of  Consolidated  Village  Law  (59  under  the  old  law). 
Such  an  election  could  be  called  and  the  proposition  submitted 
either  upon  the  motion  of  the  new  board  or  upon  petition  of  twen- 
ty-five electors  qualified  to  vote  thereon.  If  such  a  proposition 
should  carry  the  amount  so  appropriated  could  be  included  in  your 
annual  tax  levy  as  provided  by  section  110.  Such  action  would 
give  the  people  of  the  village  an  opportunity  to  express  their  wishes 
in  the  matter,  clarify  the  atmosphere,  relieve  the  present  board 
from  further  responsibility  and  furnish  it  with  a  guide  for  future 
action,  so  far  as  the  present  deficit  of  the  village  is  concerned. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Consolidated    Town    Law  —  Section    53  —  Elections  —  Towns. 

Vote  on  proposition  for  issuance  bonds  town  of  Smithstown,  ques- 
tion as  to  validity  of. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  12,  1909. 
John  F.  Kelly,  Esq.,  Kings  Park,  N.  Y.  : 

Dear  Sir. — In  reply  to  your  first  letter  under  date  of  May  8, 
1909,  to  which  is  attached  a  sample  ballot  I  will  reply  to  the  sev- 
eral inquiries  in  one  general  statement. 

Section  53  of  the  Consolidated  Town  Law  provides  that  an 
elector  of  a  town  shall  not  vote  upon  a  proposition  for  the  raising 
or  appropriation  of  money  or  the  incurring  of  any  town  liability 
unless  he  or  his  wife  is  the  owner  of  property  in  the  town,  assessed 
upon  the  last  preceding  assessment  roll  thereof,  so  that  all  votes 
cast  by  electors  lacking  the  above  stated  qualifications  were  illegal 
but  the  reception  and  canvass  of  such  illegal  votes  would  not  vitiate 
or  invalidate  the  election  or  nullify  the  affirmative  action  taken 
upon  the  third  proposition  at  your  town  election,  unless  it  can  be 
established  that  sufficient  of  such  illegal  votes  were  cast  and 
counted  to  change  the  result;  in  other  words,  unless  it  can  be 
proven  that  enough  illegal  votes  were  cast  and  counted,  either  for 
or  against  the  proposition  to  change  the  result  from  what  it  would 
have  been  if  such  illegal  ballots  had  been  thrown  out  or  eliminated, 
the  result  of  your  election  would  be  valid  and  you  could  proceed 
with  your  bond  issue,  and  I  think  the  bonds  would  be  held  valid 
if  they  were  ever  attacked,  so  far  as  that  objection  is  concerned, 
but  there  are  other  things  to  be  considered.  When  the  bonds  ma- 
ture other  officers  may  be  at  the  helm  and  may  object  to  paying 
them  and  insist  upon  contesting  them,  upon  the  ground  that  illegal 
votes  were  cast  upon  the  proposition  in  sufficient  numbers  to  have 
changed  the  result,  in  which  event  some  innocent  holder  would  be 
put  to  the  trouble  and  expense  of  establishing' the  fact  that  a  ma- 
jority of  the  legal  votes  cast  upon  the  proposition  were  in  favor 
of  the  bond  issue. 
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"  The  rule  is  well  settled  in  this  State  that  tr>  entitle  a  party  to 
recover  in  an  action  upon  bonds  issued  by  a  municipality  there 
must  be  affirmative  and  extrinsic  proof  that  all  the  preliminary 
conditions  required  to  authorize  the  issue  of  such  bonds  have  been 
complied  with/' 

People  ex  rel.  Read  v.  Town  Auditors,  85  Hun,  114. 

Wells  v.  Town  of  Salina,  110  X.  Y.  280. 

Dodge  v.  County  of  Platte,  82  X.  Y.  218-221). 

Town  of  Yenice  v.  Woodruff,  02  X.  Y.  462. 

Citizens  Savings  Bank  v.  Town  of  Greenburgh,  173  X.  Y. 

222. 
People  v;  Mead,  24  X.  Y,  114. 
Starin  v.  Town  of  Genoa,  23  X.  Y.  430. 

One  of  the  conditions  precedent  to  the  issuance  of  such  bonds 
was  a  majority  vote  of  the  qualified  electors  of  the  town,  and  if  the 
issue  was  presented  and  the  establishment  of  a  majority  vote  of 
the  qualified  voters  of  the  town  in  favor  of  such  bond  issue  de- 
volved upon  some  innocent  holder  the  difficulties  in  his  way  be- 
come obvious,  and  he  might  be  defeated. 

Again,  some,  taxpayer  might  bring  a  taxpayer's  action  to  re- 
strain the  collection  of  taxes  for  the  payment  of  such  bonds,  and 
the  town  become  involved  in  expensive  and  tedious  litigation. 

It  may  be  said  that  these  are  only  possibilities  and  not  proba- 
bilities, but  all  doubt  can  Ik?  eliminated  by  having  a  new  special 
election  and  none  allowed  to  vote  except  qualified  electors  at  a  very 
small  expense.  However,  these  are  only  suggestions.  I  can  see 
no  good  reason  for  securing  the  affidavits  of  any  of  the  voters. 
You  should  either  proceed  with  your  bond  issue  and  take  your 
chances,  or  treat  your  former  action  as  void  and  take  another  vote 
upon  the  proposition.  Probably  the  chances  for  a  contest  are 
quite  remote  if  you  decide  to  issue  the  bonds  under  the  vote  al- 
ready taken,  but  if  the  subject  has  been  discussed  and  agitated  in 
your  town  there  will  always  remain  the  possibility  of  litigation 
arising,  and  the  whole  issue  will  be  to  a  certain  extent  tainted. 

In  reference  to  the  matters  contained  in  your  second  letter 
under  date  of  May  8,  1000,  I  do  not  feel  that  it  would  be  proper 
for  me  to  express  any  opinion  in  relation  to  the  subject  .involved. 
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It  is  a  local  matter  in  which  local  counsel  should  be  employed  and 
their  directions  followed. 

Your  proposition  Xo.  4  relates  to  the  commencement  of  an 
action  and  I  must  abstain  from  giving  an  opinion  upon  ex  parte 
statements  in  reference  to  matters  out  of  which  litigation  may 
arise. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Domestic  Relations  Law — {Cons.)  Sectian  13,  14,  17  —  Marri- 
ages —  Licenses. 

Resident  and  non-resident  marriages.     Where  ceremony  may  be 
solemnized. 

(See  opinion  August  21,  1908.) 

STATE  OF  XEW  YORK, 

Attorney-General's-  Office, 

Albany,  June  22,  1909. 
Otis  D.  Patrick,  Esq.,  Town  Clerk,  Truxton,  N.  Y. : 

Dear  Sir. — I  am  in  receipt  of  your  favor  under  date  of  June 
11,  1909,  in  which  you  call  my  attention  to  an  opinion  of  my 
predecessor  in  which  you  inform  me  that  he  held  that  "  those 
persons  who  desire  to  he  married  in  Xew  York  State  must  have 
the  ceremony  colcmnized  in  the  town  or  city  in  which  the  mar- 
riage license  has  been  issued,"  and  in  reply  I  beg  to  state  that 
after  an  examination  of  the  statutes  I  am  forced  to  a  different 
conclusion.  I  have  advised  on  several  occasions  since  my  term 
began  that  marriage  licenses  must  be  secured  in  the  town  where 
the  woman  to  be  married  resides,  in  case  the  parties  are  residents 
of  the  State  of  Xew  York,  and  if  the  woman  or  both  parties  to 
be  married  are  non-residents  then  the  license  must  be  obtained 
from  the  town  or  city  clerk  of  the  town  in  which  the  marriage  is 
to  be  performed,  and  that  in  the  case  of  residents  the  marriage 
can  be  solemnized  in  any  place  within  the  State,  and  any  clergy- 
man to  w^hom  such  license  was  presented  has  the  right  to  perform 
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the  ceremony  anywhere  within  the  State,  provided  he  has  no 
knowledge  of  incompetency  of  either  party  but  in  the  case  of  non- 
residents, as  above  stated,  it  must  be  solemnized  within  the  city 
or  town  where  the  license  was  issued. 

Section  17  of  the  Consolidated  Domestic  Relations  Law  makes 
a  person  guilty  of  a  misdemeanor  who  may  perform  a  marriage 
ceremony  without  a  license  being  presented  to  him,  or  who  has 
knowledge  that  either  party  is  legally  incompetent  to  contract  mat- 
rimony as  provided  by  law. 

I  am  still  of  the  opinion  that  a  marriage  may  be  solemnized  in 
any  place  in  the  State,  where  the  parties  are  both  residents  and 
no  legal  disqualification  exists  and  they  have  a  marriage  license 
issued  as  prescribed  by  sections  13  and  14  of  the  Consolidated 
Domestic  Relations  Law. 

Yours  verv  truly, 

EDWARD  R.  O'MALLEY. 

Attorney-General. 


Highway  Law — (Cons.)   section  43. 
Office  of  commissioner  of  highways  abolished  after  November  1st, 
1909.     Town  superintendent  to  be  elected  at  general  election. 
Provision  in  Town  Law  for  election  of  highway  commissioner 
repealed  by  chapter  330  Laws  of  1908. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  30,  1909. 
S.  Allen  Mead,  Esq.,  Town  Clerk,  Peekslcill,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  favors  of  May  27  and  June  28, 
1909,  I  beg  to  state  that  the  office  of  the  commissioner  of  high- 
ways is  to  be  abolished  after  November  1,  1909,  as  provided 
by  section  43  of  the  Consolidated  Highway  Law,  and  no  such 
officers  are  to  be  hereafter  elected.  A  town  superintendent  of 
highways  is  to  be  elected  at  the  general  election  in  November, 
1909,  in  all  towns  that  hold  their  elections  at  that  time,  and  the 


Digit 


zed  by  G00gle 


Keport  of  the  Attorney-General.  909 

old  highway  commissioners  will  hold  over  in  such  towns  until  the 
town  superintendent  shall  have  duly  qualified. 

The  provisions  in  the  Town  Law  for  the  election  of  a  com- 
missioner or  commissioners  of  highways  was  probably  a  piece  of 
inadvertent  legislation,  but  in  any  event,  the  general  provision  of 
the  Town  Law  as  to  the  election  of  commissioners  of  highways 
was  repealed  by  implication  by  chapter  330  of  the  Laws  of  1908 
(Highway  Law)  and  the  matter  stood  in  that  way  until  the  en- 
actment of  the  Consolidated  Highway  and  Town  Laws.  The 
re-enactment  of  two  such  inconsistent  provisions  must  be  construed 
according  to  section  95  of  the  Consolidated  General  Construction 
Law,  and  must  be  treated  as  a  continuation  of  both  provisions 
with  their  relative  value,  force  or  effect,  which  they  respectively 
possessed  at  the  time  of  their  repeal  and  re-enactment  in  the  Con- 
solidated Laws;  and,  as  above  stated,  at  that  time,  the  provision 
of  the  Town  Law  as  to  the  election  of  highway  commissioners  in 
the  future  wras  repealed  by  implication,  and  the  provisions  of 
chapter  330  of  the  Laws  of  1908,  became  the  controlling  and 
forceful  provision  so  far  as  the  future  election  of  the  town  high- 
way officers  were  concerned. 

If  the  retention  in  the  Consolidated  Town  Law  of  the  several 
provisions  relating  to  the  election  and  qualifications  of  commis- 
sioners of  highways  was  not  inadvertent  legislation,  it  must  have 
been  the  legislative  intent  to  retain  them  until  the  various  town 
superintendents  of  highways  could  be  elected  and  qualified,  and  it 
might  have  been  deemed  wise  to  retain  such  statutory  provisions 
until  the  first  day  of  November,  1909,  at  which  time  the  office  is 
abolished. 

Again,  it  would  be  idle  to  elect  commissioners  of  highways  in 
those  towns  that  hold  their  elections  at  the  same  time  as  the  gen- 
eral election,  for  the  reason  that  all  such  towns  are  required  to 
elect  at  that  time  towm  superintendents  of  highways,  whose  terms 
will  commence  as  soon  as  they  can  thereafter  qualify,  and  all  the 
duties  relating  to  highway  work  would  immediately  pass  to  and 
devolve  upon  such  town  superintendent,  and  all  such  commis- 
sioners of  highways  would  be  simply  functus  officio. 

The  amendment  of  section  533  of  the  Town  Law  as  provided 
by  chapter  240  of  the  Laws  of  190O,  referred  to  by  you  only  ap- 
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plies  to  counties  having  a  population  of  over  150,000  and  under 
160,000  inhabitants,  according  to  the  State  enumeration  next  pre- 
ceding April  28,  1898,  and  the  county  of  Onondaga  is  the  only 
county  that  could  be  affected  thereby,  and  its  application  to  that 
county  is  very  doubtful. 

To  place  any  other  construction  on  these  several  provisions 
would  be  doing  violence  to  the  plain  intent  of  the  Legislature, 
defeat  many  of  the  purposes  of  the  new  Highway  Law,  and  leave 
the  Consolidated  Highway  and  Town  Laws  in  a  confused  and 
chaotic  condition. 

Yours  very  truly, 

EDWARD  K.  O'AIALLEV, 

Attorney-General. 


Board  of  Supervisors  —  Accounts  of  Town  auditors. 
Publication  of  accounts  by  clerk  of  Board  of  Supervisors  Columbia 
county,  in  but  one  newspaper  within  county.     (Cons.  Law, 
chapter  11,  section  51.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  7,  1909. 

John   Connor,   Esq.,    Clerk,   Board   of  Supervisors,  Philmoni, 
N.  Y.: 

Dear  Sir. — Your  favor  of  July  3,  1909,  is  at  hand.  You  ask 
for  my  opinion  as  to  whether  or  not,  as  clerk  of  the  board  of  super- 
visors of  your  county,  your  duty  is  to  publish  town  and  county 
audits  in  one  or  two  newspapers. 

Section  51  of  chapter  11  of  the  Consolidated  Laws  of  the  State 
of  New  York  provides,  in  substance,  that  the  clerk  of  the  county, 
on  or  before  the  January  first  of  each  year,  shall  make  out  and 
certify,  and  within  two  weeks  cause  to  be  published  in  a  newspaper 
printed  in  the  county,  with  the  abstract  of  accounts  furnished  by 
the  town  auditors,  a  statement  for  the  preceding  year,  etc. 
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I  am  of  the  opinion  that,  under  the  authority  of  this  section, 
you  are  at  liberty  to  publish  such  statement  in  any  reputable  news- 
paper published  within  your  county. 

I  am  also  of  the  opinion  that  you  are  not  permitted  to  publish 
such  statement  in  more  than  one  paper. 

Yours  respectfully, 

EDWARD  R  O'MALLEY, 

Attorney-General. 


Public  Health  Law  —  Sections  20,  21,  34. 
Local  boards  of  health  town  of  Leicester  and  village  of  Moscow. 
Member  of  town  board  of  health  holding  the  office  of  village 
trustee  is  not  disqualified  where  the  town  and  village  boards 
unite  under  the  provisions  of  section  34. 

STATE  OF  NEW  YORK/ 

Attorney-General's  Office, 

Albany,  July  10,  1909. 

Mr.  Darin  Thompson,  Town  Cleric,  Moscow,  N.  Y.  : 

Dear  Sir. — I  have  your  letter  of  the" 6th  inst,  referring  to 
me,  for  an  opinion,  certain  questions  regarding  the  membership 
of  the  board  of  health  of  the  town  of  Leicester  and  the  board  of 
health  and  the  board  of  trustees  of  the  village  of  Moscow. 

Section  20  of  the  Public  Health  Law  provides  for  the  creation 
of  local  boards  of  health.     Among  other  things  it  provides : 

"  Tn  villages  the. board  shall  consist  of  not  less  than  three 
nor  more  than  seven  persons,  not  trustees  of  the  village,  who 
shall  be  appointed  by  the  board  of  trustees  at  the  first  meet- 
ing of  the  board  of  trustees  of  such  village." 

This  section  also  provides  for  the  membership  of  the  board  of 
health  in  towns  and  states  that  such  board  of  health  of  the  town 
"  shall  consist  of  the  town  board  and  another  citizen  of  the  town 
of  full,  age."  Section  21  fixes  the  general  powers  and  duties  of 
every  such  local  board  of  health.     Section  24  (formerly  section 
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29)  after  providing  that  UA  board  of  health  shall  not  have  juris- 
diction over  any  city  or  incorporated  village  or  part  of  such  city 
or  village  in  such  town,  if  such  city  or  village  has  an  organized 
board  of  health,"  then  provides  for  certain  joint  jurisdiction  of 
town  and  village  boards  of  health  on  matters  of  general  applica- 
tion. It  provides  that  such  boards  of  health  of  the  town  and  vil- 
lage "  may  unite,  with  the  written  approval  of  the  State  Depart- 
ment of  Health,  in  a  combined,  sanitary  and  registration  district, 
and  appoint  for  such  district  one  health  officer  and  registering 
officer  whose  authority  of  all  matters  of  general  application  shall 
be  derived  from  the  boards  of  health  appointing  him  in  special 
cases  not  of  general  application  arising  within  the  jurisdiction  of 
but  one  board  shall  be  derived  from  such  board  alone." 

It  seems  plain,  therefore,  that  the  two  boards  unite  for  certain 
purposes  only,  and  that  by  such  joinder  they  do  not  lose  their 
separate  entities  as  a  town  board  of  health  and  a  village  board  of 
of  health.  The  two  boards,  without  losing  their  existence  as 
separate  boards,  act  together  for  certain  prescribed  general  pur- 
poses and  for  other  purposes  continue  to  act  separate  and  apart 
from  each  other,  and  the  fact  that  they  do  so  act  together  does  not 
constitute  a  member  of  a  town  board  a  member  of  the  village 
board.  The  membership  of  each  board  is  regulated  by  law  and 
continues  to  be  regulated  when  the  two  boards  are  acting  together. 
Hence,  the  fact  that  a  member  of  a  town  board  of  health  is  also 
a  member  of  the  village  board  of  trustees  does  not  in  my  opinion 
disqualify  him,  under  section  20  where  such  board  unites  with 
the  village,  b^ard  of  health,  as  provided  in  section  34. 
Yours  very  truly, 

EDWAKD  E.  O'MALLEY, 

Attorney-General. 
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Public  Officers. 

Supervisor  of  •  city  of  Oneonta  not  eligible  to  hold  the  office  of 

member  of  Assembly. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  2,  1909. 
Lawrence  P.  Butts,  Esq.,  Supervisor,  Oneonta  N.  Y.: 

Dear  Sir. —  I  am  asked  by  your  .favor  of  Judy  24th  for  an 
opinion  as  to  the  eligibility  of  a  supervisor  elected  by  a  supervisor 
district  of  the  city  of  Oneonta  to  hold  the  office  of  member  of 
Assembly. 

Section  8  of  Article  III  of  the  Constitution  reads  in  part  as 
follows : 

"  Section  8.  Persons  disqualified  from  being  members. — 
No  person  shall  ,be  eligible  to  the  legislaure,  who  at  the  time 
of  his  election  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  congress,  a  civil  or  '>  military  officer 
under  the  United  States,  or  an  officer  under  any  city  gov- 
ernment." 

If  a  supervisor  elected  by  a  district  of  a  city  is  "  an  officer  under 
a  eity  government,"  he  is  clearly  disqualified  from  holding  the 
office  of  Member  of  Assembly,  and  would  be  ineligible  to  election 
to  such  office  if  he  had  held  any  office  under  the  city  government 
within  one  hundred  days  previous  to  such  election,  so  the  only  ques- 
tion in  this  matter  to  be -considered  is,  whether  th3  office  of  super- 
visor is  an  office  under  a  city  government.  The  city  of  Oneonta 
was  established  by  special  act,,  chapter  454  of  the  Laws  of  1908. 

Title  II  thereof  relates  to  "-City  officers;  eligibility;  appoint- 
ments; terms  of  office;  compensation;  filling  vacancies." 

Section  12  thereof,  which  is  entitled  "  Elective  city  officers  enu- 
merated," reads  in  part  as  follows :  "  The  elective  city  officers  to 
be  elected."  '  *  *  *  "  Wards  one  and  two  shall  elect  one  super- 
visor, wards  three  and  four  one  supervisor,  and  wards  five  and  six 
one  supervisor." 

'Section  14,  entitled  "  Compensation  of  city  officers,"  reads  in 
part  as ; follows: 
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"  The  supervisors  and  constables,  respectively,  shall,  except 
as  modified  by  this  act,  be  entitled  to  the  same  compensation 
for  their  services  as  .'the  corresponding  officers  in  towns  are 
entitled  to  receive  for  like  service;  the  inspectors  of  election 
and  such  other  officers  as  are  authorized  to  be. appointed  shall 
receive  the  compensation  fixed  by  the  general  law.  No  other 
appointive  officer  of  the  city  shall  be  entitled  to  receive  from 
the  city  any  compensation  for  his  services  unless  otherwise 
provided  by  this  act  or  by  a  general  law." 

Title  III  of  said  act  relates  to  "  City  officers,  their  general  pow- 
ers.'and  duties,"  and  section  46  reads  in  part  as  follows: 

u  The  supervisors  of  the  city  of  Oneonta  shall  have  the  same 
powers  and  duties  as  supervisors  in  the  towns  of  Otsego 
county  and.  shall  be  members  of  the  board  of  supervisors  of  the 
county  of  Otsego.  They  shall  receive  the  same  compensa- 
tion allowed  by  law,  in  the  same  manner  as  supervisors  of 
towns,  except  fees  i  for  copying  assessment-rolls  and  extending 
taxes,  which  last  mentioned  fees  shall  be  paid  to  the  city  clerk 
for  the  use  of  the  city.  *  *  *  The  supervisors  and 
the  city  clerk  and  assessors  of  said  city  shall  perform  the 
duties  prescribed  in  said  article.  *  *  *  The  super- 
visors and  the  clerk  and  assessors  of  said  city  shall  meet," 
etc. 

It  is  thus  made  apparent  that  a  supervisor  elected  in  such  city 
is  by  its  charter  called  a  city  officer;  he  is  elected  by  a  district  of 
the  city;  he  is  paid  by  the  city,  (except  such  compensation  as  he 
may  be  entitled  to  receive '  while  acting  as  a  membar  of  the  board 
of  supervisors)  ;  his  duties  are  prescribed  by  the  city  charter  (ex- 
cept while  acting  with  the  board  of 'supervisors)  ;  and  while,  by 
virtue  of  his  office,  he  has  certain  authority  to  act  and  duties  to  per- 
form outside  and  independent  of  <the  city  government,  still  I  think 
it  is  very  clear  that  he  is  "  an  officer  under  a  city  government "  and 
therefore  ineligible  to  the  office  of  member!  of  Assembly  if  he  has 
held  such  office  of  supervisor  within  one  hundred  days  of  his  elec- 
tion. 

Yours  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General, 
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Sheriff  —  Yates  County. 
Sheriff  and  superintendent  are  entitled  to  board  a"nd  maintenance 
of  themselves  and  family,  in  addition  to  salaries  fixed  by 
board  of  supervisors. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  26,  1909. 
Reuben  A.  Scofield,  Esq.,  County  Treasurer,  Penn  Yan,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  July 
29th,  in  which  you  ask  for  my  opinion  as  to  whether  a  salaried 
sheriff  and  salaried  superintendent  of  Yates  county  are  entitled 
to  the  board  and  maintenance  of  themselves,  their  families-  and 
friends  from  the  county,  in  addition  to  the  salaries  which  were 
fixed  by  the  board  of  supervisors. 

By  chapter  362,  Laws  of  1897,  the  office  of  sheriff  in  Yates 
county  was  made  a  salaried  position,  and  salary  to  be  fixed  by 
the  board  of  supervisors  of  the  county  at  least  three  months  prior 
to  the  election  of  each  sheriff,  but  could  not  exceed  the  sum  of 
$2,000  per  year,  and  not  to  be  increased  or  diminished  during 
his  term. 

Section  2  provides  that  "  the  salary  so  fixed  by  the  board  of 
supervisors  shall  constitute  the  whole  compensation  which  shall 
be  allowed  or  paid  to  or  received  by  said  sheriff  for  all  the  official 
services  which  may  be  performed  by  him  as  sheriff  in  his  attend- 
ance upon  any  and  all  courts  of  record  held  in  the  county  of  Yates, 
and  for  all  services  performed  by  him  for  the  United  States  of 
America,  the  State  of  Xew  York,  or  the  county  of  Yates,  or 
chargeable  thereto,  or  which  he  is  or  shall  be  required  or  author- 
ized by  law  to  perform  thereof  by  virtue  of  his  office  as  such 
sheriff;  and  no  compensation,  payment  or  allowance  shall  be  made 
to  him  for  his  own  use  for  any  of  such  services  except  the  salary 
aforesaid/' 

Sections  3,  4,  5  and  0  provide  for  the  collection  of  all  fees  and 
perquisites  of  the  office  by  the  sheriff,  the  keeping  account  thereof, 
the  payment  of  the  same  to  the  county  treasurer  and  the  filing  of 
a  bond  by  said  sheriff  to  faithfully  perform  the  duties  of  the  office 
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and  pay  over  to  the  county  treasurer  all  moneys  which  shall  come 
into  his  hands  as  therein  provided. 
Section  7  reads  as  follows: 

"  Section  7.  The  jail  of  the  county  shall  be  kept  by  the 
sheriff  as  now  required  by  law.  All  furniture,  implement s, 
materials,  food  and  supplies  of  whatever  nature,  necessary 
for  the  custody  and  maintenance  of  the  prisoners  and  per- 
sons detained  within  said  jail,  shall  be  provided  by  said 
sheriff,  and  his  actual  necessary  expenses  in  providing  the 
same  shall  be  a  county  charge  and  be  paid  by  the  county  as 
follows:  The  sheriff  shall  keep  a  correct  and  itemized  account 
of  such  expenses  in  a  book  or  books  provided  for  that' pur- 
pose, at  the  expense  of  said  county.  Each  item  of  such 
account  shall  specify  the  date  at  which  it  was  incurred,  to 
whom  paid,  the  place  where  paid,  and  for  what,  or  the  pur- 
pose for  which  it  was  paid.  The  sheriff  shall  also  obtain  a 
voucher  for  each  item  incurred  by  him,  so  far  as  practicable, 
and  if  any  such  item  exceeds  the  sum  of  twenty-five  dollars, 
it  shall  be  duly  verified  as  to  its  correctness,  and  the  payment 
thereof  by  the  affidavit  of  the  person  furnishing  the  same. 
At  the  end  of  each  calendar  month,  or  within  five  days  there- 
after, the  sheriff  shall  present  to  the  chairman  of  the  board 
of  supervisors  of  said  county  a  wT-itten,  verified  statement  in 
detail  of  all  the  items  of  his  said  expenses  for  such  month ; 
the  chairman  of  said  board  of  supervisors  shall  forthwith  ex- 
amine said  statement,  and  within  five  days  after  having  so 
received  the  same,  attach  his  certificate  thereto,  certifying 
what  amount  thereof  he  finds  correct,  and  thereupon  said 
chairman  shall  return  to  the  sheriff  said  statement,  with  his 
said  certificate  attached  thereto.  The  sheriff  shall  thereupon 
present  the  same  to  the  county  treasurer  of  Yates  county, 
who  shall  forthwith  pay  to  said  sheriff  the  amount  certified 
by  said  chairman  to  be  correct.  The  verification  of  such 
statement  shall  be  by  the  affidavit  of  the  sheriff,  that  said 
statement  is  in  all  respects  full  and  true,  and  shall  be  posi- 
tive, and  not  on  information  and  belief.  In  case  any  portion 
of  said  account  of  said  sheriff  is  not  certified  by  said  chair- 
man to  be  correct,  the  same  may  be  presented  by  said  sheriff 
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to  the  board  of  supervisors  of  said;  county  for  audit,  and 
the  amount  allowed  therefor  shall  be  paid  as  other  county 
charges." 

Sections  8,  9  and  10  do  not  bear  upon  the  question  under  con- 
sideration. 

Section  11  makes  it  a  misdemeanor  for  the  sheriff  or  any  of 
the  employees  to  receive  for  their  own  use  any  fee,  perquisite  or 
emolument  and  neglect  to  turn  it  over  to  the  county  treasurer  and 
also  makes  them  liable  to  a  civil  action  for  any  such  money  re- 
tained by  them  and  not  paid  over  to  the  county  treasurer. 

I  am  informed  that  under  this  act  the  board  of  supervisors  of 
Yates  county  fixed  the  salary  of  the  sheriff  at  $1,000  per  annum, 
and  nothing  is  said  in  the  resolution  about  maintenance  of  the 
sheriff,  his  family,  or  jailor. 

I  take  it  from  the  correspondence  that  the  sheriff  purchases 
supplies  for  the  jail  under  the  authoiity  contained  in  section  7, 
and  provides  the  prisoners  with  such  food  as  they  may  require, 
and  that  he  and  his  family  are  also  maintained  thereon,  and  at 
the  end  of  each  month  the  amount  of  such  expenses  and  supplies 
are  certified  by  the  chairman  of  the  beard  of  supervisors,  and  the 
sheriff  presents  the  bill  to  the  county  treasurer  for  payment ;  and 
the  question  now  arises,  can  the  county  treasurer  safely  pay  such 
certified  bills,  knowing  that  they  include  supplies  for  the  mainte- 
nance of  the  sheriff,  family,  and  any  company  he  may  have  had 
during  such  month. 

It  will  be  noticed  that. the  sheriff  is  required  to  furnish  all 
foods  and  supplies  for  the  prisoners  and  his  actual  necessary  ex- 
penses in  providing  the  same  shall  be  a  county  charge.  If  he 
keeps  assistants  and  employees  about  the  jail  to  cook  and  prepare 
the  food  for  the  prisoners  and  to  wait  upon  them,  and  charges 
for  such  services  and  the  board  of  such  employees  in  addition  to 
the  amount  paid  out  by  him  for  supplies,  I  do  not  think  he  would 
have  the  right  to  maintain  himself  and  family  upon  such  supplies 
purchased  for  use  of  prisoners  and  charged  up  against  the  county; 
but  on  the  other  hand,  if  he  and  his  family  do  the  work  of  pre- 
paring and  cooking  the  food  for  the  prisoners  and  waiting  upon 
them  it  wTould  be  no  more  than  right,  fair  and  legal  that  the 
family,  providing  it  is  not  too  large,  should  be  maintained  at  the 
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county  expense  while  performing  that  service,  for  the  work  of 
preparing  and  cooking  the  food,  and  waiting  upon  the  prisoners 
would  be  of  more  value  than  the  first  cost  of  the  supplies,  and 
such  work  is  certainly  a  part  of  the  u  actual,  necessary  expenses 
in  providing  the  same." 

Again,  the  size  of  the  salary  ($1,000)  would  indicate  that  the 
board  expected  the  sheriff  and  family  to  be  maintained  at  county 
expense,  and  if  the  salary  has  been  the  same  since  1897,  and  the 
same  practice  has  been  followed  since  that  time  and  ratified  by 
former  board,  it  would  establish  a  precedent  for  the  payment  of 
such  certified  accounts  as  are  presented  to  you,  and  I  think  you 
could  safely  make  the  payments. 

It  is  impossible  to  give  unqualified  advice  with  the  limited  in- 
formation I  have  upon  the  subject.  Much  depends  upon  the  in- 
tention of  the  board  at  the  time  of  fixing  the  salary,  and  if  they 
intended  that  the  sheriff  should  have  maintenance  for  himself  anel 
family  in  addition  to  the  $1,000  salary  it  would  settle  the  question 
in  his  favor. 

What  has  been  said  about  the  sheriff  will  apply  largely  to  the 
superintendent  of  the  poor,  but  there  is  no  special  act  applying 
to  that  officer  in  your  county.  By  the  Consolidated  Poor  Law  he 
has  the  general  superintendence  of  all  the  poor  in  the  county  and 
must  provide  and  keep  in  repair  suitable  almshouses,  and  unless 
a  keeper  is  provided  he  is  required  to  employ  suitable  person? 
to  care  for  the  paupers,  to  purchase  necessary  food  and  supplies 
for  the  maintenance  of  the  inmates,  employees,  etc.,  and  if  a 
keeper  is  not  employed  it  would  be  necessary  for  him  to  reside 
upon  the  premises.  There  is  generally  a  farm  connected  with  the 
almshouse  which  the  superintendent  is  required  to  superintend, 
and  the  products  of  the  farm  are  used  toward  the  maintenance 
of  the  inmates,  employees,  etc.,  and  if  the  superintendent  resides 
thereon  I  think  he  is  entitled  to  maintenance  of  himself  and 
family  while  discharging  his  official  duties.  I  think  the  practice 
has  become  almost  universal,  to  allow  the  superintendent  and 
family  to  be  maintained  upon  the  premises  from  the  products  of 
the  farm  and  at  the  expense  of  the  county,  and  that  salaries  are 
fixed1  with  that  understanding.  I  do  not  think  that  any  legal  or 
reasonable  objection  can  be  made  to  the  payment  of  such  accounts 
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by  you  as  are  properly  audited  and  allowed  by  the  superintendent 
for  supplies  for  the  county  house,  and  that  you  can  safely  pay  all 
such  claims  upon  his  order. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

.4  ttorney-General. 

Poor  Law  —  Sections  84,  85  {Consolidated). 
Burial  of  soldiers,  sailors  or  marines.     No  provision  regarding 
headstone  for  widow  of  veteran. 

(See  opinion,  May  4,   1910.) 

STATE  OF  NEW  YORK, 

Attorney-General's   Office, 

Albany,  August  26,  1909. 

George    W.    Ackenbrack,    Esq.,    28    Railroad   Street,    Gohoes, 
N.Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  jour  favor  of 
the  21st  inst.  asking  for  my  opinion  as  to  whether  the  law  regard- 
ing the  erection  of  a  headstone  for  a  veteran  by  the  county  in- 
cludes the  same  allowance  for  the  widow  of  a  veteran. 

'Sections  84  and  85  of  the  Consolidated  Poor  Law  provide  for  the 
burial  of  soldiers,  sailors  or  marines  and  for  the  erection  of  head- 
stones. 

Section  84  provides  for  the  burial  in  the  following  words : 

"  The  board  of  supervisors  in  each  of  the  counties  shall 
designate  some  proper  person  or  authority,  other  than  that 
designated  for  the  care  of  poor  persons,  or  the  custody  of 
criminals,  who  shall  cause  to  be  interred  the  body  of  any 
honorably  discharged  soldier,  sailor  or  marine,  who  has  served 
in  the  military  or  naval  service  of  the  TTnited  States,  or  the 
body  of  the  wife  of  any  soldier,  sailor  or  marine,  married  to 
him  previous  to  1890,  who  shall  die  such  widow,  and  who  shall 
hereafter  die  without  leaving  sufficient  moneys  to  defray  his 
or  her  funeral  expenses,  but  such  funeral  expenses  shall  in 
no  case  exceed  fifty  dollars.    *    *   *  " 
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"  Section  85.  The  grave  of  any  such  deceased  soldier,  sailor 
or  marine,  *  *  *  shall  be  marked  by  a  headstone  containing 
the  name  of  the  deceased,  and,  if  possible,  the  organization 
to  which  he  belonged  or  in  which  he  served.  Said  headstone 
shall  not  cost  more  thdn  fifteen  dollars,  and  shall  be  of  such 
design  and  material  as  shall  be  approved  by  the  board  of 
supervisors,  and  the  expense  of  such  burial  and  headstone 
as  above  provided  for  shall  be  a  charge  upon  and  shall  be 
paid  by  the  county  in  which  the  said  soldier,  sailor  or  marine 
shall  have  died." 

The  law  seems  to  provide  for  the  burial  of  the  widow  of  any 
honorably  discharged  soldier,  sailor  or  marine  who  has  served  in 
the  military  or  naval  service  of  the  United  States,  at  the  expense 
of  the  county  in  a  sum  not  to  exceed  fifty  dollars,  where  said 
party  shall  die  without  leaving  sufficient  means  to  defray  his  or 
her  funeral  expenses.  As  to  the  erection  of  headstones,  there  is 
no  authority  for  the  erection  of  a  head  stone  upon  the  grave  of 
the  Avidow. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Sections  150,  151. 

Procedure  for  sale  of  real  estate  by  county  treasurer  for  unpaid 
taxes.  When  period  of  "  six  months  "  begins.  (People  ex 
rel.  Carmen  v.  Lewis.) 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  September  3,  1909. 

Walter  G,  Hamilton,  Esq.,  County  Treasurer,  Rockland 
County,  New  York  City.: 
Dear  Sir. —  I  have  your  letter  of  August  12th  asking  my  opin- 
ion as  to  whether  the  period  of  six  months  mentioned  in  section 
150  of  the  Tax  Law  begins  to  run  from  the  day  the  tax  was  levied 
or  from  the  first  day  of  February  after  such  levy. 
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The  section  reads  in  part: 

"  Whenever  any  tax  charged  on  real  estate  *  *  *  is  re- 
turned by  the  county  treasurer,  he  shall  not  return  the  same 
to  the  comptroller  but  if  such  tax,  with  interest  thereon  at 
the  rate  of  ten  per  centum  per  annum,  computed  from  the* 
first  day  of  February,  after  the  same  is  levied  shall  remain 
unpaid  for  six  months  from  that  date,  such  county  treasurer 
shall  advertise  and  sell  such  real  estate." 

I  think  that  the  words  "  six  months  from  that  date  "  refer  to 
the  date  mentioned  in  the  preceding  line,  wThich  is  the  first  day  of 
February.  Justice  Miller  in  his  opinion  in  the  case  of  the  People 
ex  rel.  Carman  v.  Lewis  states  as  follows: 

"  Section  150  and  151  of  the  Tax  Law  provides  that  when- 
ever a  tax  charged  on  real  estate  situated  in  the  county  shall 
remain  unpaid  for  six  months  from  the  first  day  of  February, 
after  the  same  is  levied,  the  county  treasurer  shall  immedi- 
ately thereafter  proceed  in  the  manner  pointed  out  to  sell 
such  real  estate/' 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 


State  Finance  Law  —  Section  92 — Loan  Commissioners. 
Provisions  of  law  relating  to  certain  commissions  for  supervision 
of  property  leased  by  the  Loan  Commissioners,  are  mandatory, 
and  should  be  laid  on  original  amount  loaned. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  24,  1909. 

M.  M.  Earl  and  C.  I.  Kingsbury,  Loan  Commissioners,  Oswego, 

N.  Y.: 

Gentlemen. —  I  have  your  last  favor  of  August  20th  in  which 

you  ask  for  my  opinion  "  as  to  the  meaning  of  the  word  c  may ' 

in  "  section  92  of  the  State  Finance  Law  in  so  far  as  it  applies  to 
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the  amount  upon  which  your  commissions  shall  be  laid,  and 
whether  the  word  "  may  "  as  used  in  such  statute,  is  permissive  or 
mandatory. 

The  section  of  the  consolidated  law,  above  referred  to,  was  quite 
materially  changed  by  chapter  520  of  the  Laws  of  1909,  and  that 
portion  of  the  section  about  which  you  inquire,  reads  as  follows : 

iC  The  commissioners,  under  the  direction  of  the  comptroller, 
shall  continue  to  exercise  supervision  and  care  over  such  prop- 
erty until  it  is  disposed  of  according  to  law,  and  may  only  in 
case  such  property  has  been  leased  with  the  approval  of  the 
comptroller  and  during  the  term  such  lease  is  in  effect,  include 
the  original  amount  loaned  on  the  mortgage  in  the  sum  on 
which  their  commissions  are  estimated." 

The  question  now  arises,  is  this  provision  simply  permissive, 
leaving  it  entirely  in  the  discretion  of  the  Loan  Commissioners  to 
take  commissions  on  the  original  amount  loaned  or  upon  some  other 
basis,  or  is  it  mandatory  ?  This  depends  entirely  upon  the  con- 
struction to  be  put  upon  the  word  u  may  "  as  used  in  the  section 
above  referred  to. 

The  word  "  may "  in  a  statute  will  be  construed  to  mean 
"  shall  "  whenever  the  rights  of  the  public  Or  third  persons  depend 
on  the  exercise  of  the  power  or  the  performance  of  the  duty  to 
which  it  refers,  and  such  is  its  meaning  in  all  cases  where  the 
public  interests  and  rights  are  concerned,  or  a  duty  is  imposed  on 
public  offices,  and  the  public  or  third  persons  have  a  claim  de  jure 
that  the  power  shall  be  exercised. 

Vol.  5,  Words  &  Phrases,  4421. 

X.  V.  &  E.  R.  Co.  v.  Ooburn,  0  How.  Pr.  223,  224. 

Modbury  v.  Swan,  40  X.  Y.  200,  201. 

Gilmore  v.  City  of  lltica,  121  X.  Y.  508. 

Peo.  ex  rel.  Reynolds  v.  Common  Council,  140  X.  Y.  306, 
08  X.  Y.  114-119,  51  X.  Y.  401-400. 

When  used  in  statutes  "  may  "  will  be  construed  as  "  shall  "* 
when  necessary  for  the  sake  of  justice  or  public  good. 

It  has  generally  been  held,  not  only  in  our  own  State,  but  in 
several  of  the  other  States  and  in  the  United  States  Courts,  that! 
permissive  words  when  used  in  a  statute  relating  to  public  officers, 
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in  which  the  public  or  third  persons  have  an  interest  in  its  en- 
forcement, will  be  treated  and  construed  as  mandatory  and  im- 
perative. 

"  The  word  i  may '  in  a  statute  providing  that  a  trustee  may 
be  allowed  commissions  is  to  be  construed  as  meaning  '  shall.'  " 
Campbell  v.  McCormick,  1  Ohio  Cir.  Dec.  2  81.     ' 

"  Whether  the  word  l  may '  in  a  statute  is  to  be  construed  as 
mandatory  and  imposing  a  duty,  or  merely  as  permissive  and  con- 
ferring discretion,  is  to  be  determined  in  each  case  from  the  ap- 
parent intention  of  the  statute  as  gathered  from  the  context,  as 
well  as  the  language  of  the  particular  provisions." 

Colby  University  v.  Village  of  Canandaigua,  G9  Fed.  G71, 
073  and  many  other  cases. 

Section  95  of  the  State  Finance  Law  fixes  the  fees  of  the  Loan 
Commissioners  and  in  that  section  the  word  "  may  "  is  used  every 
time,  and  can  it  be  doubted  but  that  the  courts  will  hold  the  word 
"  may  "  to  moan  "  must  "  or  "  shall  "  if  a  dispute  arose  between 
the  commissioners  and  the  comptroller  as  to  the  amount  of  their 
commissions  %  There  is  no  other  basis  mentioned  for  the  Loan 
Commissioners'  fees  for  land  under  their  supervision,  except  upon 
the  "  original  amount  loaned  on  the  mortgage  "  and  if  the  legis- 
lature had  not  intended  such  provision  to  be  mandatory  and  con- 
trolling, some  other  basis  would  have  been  named. 

Again,  it  seems  to  me  that  the  basis  for  the  commissions  of  the 
Loan  Commissioners  is  more- favorable  to  such  officers  than  it  would 
be  'to  simply  allow  commissions  on  the  amount  received  for  rental 
of  the  premises,  for  the  rentals  would  seldom,  if  ever,  amount  to 
as  much  as  "  the  original  amount  loaned  on  the  mortgage." 

The  duty  is  imposed  upon  the  comptroller  to  "  audit  and  adjust 
the  accounts  of  any  such  commissioner  for  the  moneys  received, 
paid  out  or  retained  by  him  under  this  article,"  by  section  93  of 
the  act,  and  if  any  different  basis  than  that  stated  in  the  statute 
was  adopted  by  the  commissioners,  it  would  be  his  duty  to  revise 
such  charges  and  adjust  them  as  directed  by  the  act. 

I  am,  therefore,  of  the  opinion  that  the  provisions  of  section  92 
of  the  State  Finance  Law  that  relates  to  the  commissions  to  which 
Loan  Commissioners  are  entitled  for  the  supervision  of  property 
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which  has  been  leased  by  such  commissioners  with  the  approval  of 
the  comptroller,  are  mandatory,  and  such  commissions  should  be 
laid  on  the  original  amount  loaned  on  the  mortgage. 
1  Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Election  Law  —  Section  368  (Cons.). 
Intention    of    voters.     Counting    of    ballots    where    individually 

marked. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  October  26,  1909. 
William  R.  Putnam,  Esq.,  Wayville,  Saratoga  County,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  26th  inst.  re- 
questing my  opinion  as  to  how  a  ballot  should  b?  counted  where 
the  voter  has  made  a  voting  mark  in  'the  circle  at  the  head  of  a 
party  ticket,  and  has  also  made  a  voting  mark  in  the  voting  space 
on  another  ticket  before  the  name  of  one  of  a  group  of  candidates, 
wheje  two  or  more  persons  are  *to  be  voted  for  for  such  office. 

Section  368  of  the  Consolidated  Election  Law  under  the  head 
"  intention  of  voters  "  contains  the  answer  to  your  inquiry.  Sub- 
division 4  thereof  provides,  in  substance,  that  where  two  or  more 
persons  are  to  be  voted  for  for  the  same  office  and  the  names  of  the 
several  candidates  are  printed  under  the  title  of  the  office  for  which 
they  are  running,  and  the  voter  shall  have  made  a  voting  mark  in 
the  circle  at  the  head  of  one  ticket,  and  shall  also  have  made  a 
voting  mark  in  the  voting  space  before  one  or  more  of  the  group  of 
candidates  on  other  tickets,  provided  that  he  shall  not  have  marked 
the  names  of  two  or  more  candidates  on  the  same  line,  tha  ballot 
shall  be  counted  for  the  person  or  persons  so  individually  marked 
and  for  all  candidates  on  the  ticket  marked  by  the  voter  in  the 
circle,  except  the  candidate  or  candidates  on  the  same  line  or  lines 
as  those  individually  marked  or  written  in  the  blank  column, 
unless  the  voter  in  addition  thereto  shall  have  made  a  mark  before 
each  one  of  'the  group  of  candidates  for  whom  he  desires  to  vote. 
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However,  if  the  voter  makes  a  voting  mark  in  the  circle  at  the 
head  of  the  ticket  and  also  before  the  names  of  two  or  more  candi- 
dates on  the  same  line  on  other  tickets  of  such  group  of  candidates 
he  must  also  indicate  by  voting  marks  in  the  voting  spaces  before 
the  individual  candidates  of  the  ticket  voted  by  him  in  the  circle  if 
he  wishes  to  vote  for  a  candidate  of  such  party  in  such  group. 

Hence  in  the  case  which  you  have  mentioned  the  vote  should  be 
counted  for  the  individual  candidate  before  whose  name  the  voting 
mark  is  made.  It  should  also  be  counted  for  all  names  on  the  ticket 
under  the  circle  in  which  he  has  made  a  voting  mark  except  for 
the  candidate  whose  name  appears  on  the  same  line  with  the  name 
so  individually  marked. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Penal  Code,  Section  776 —  Election  Law,  Article  20' — Corrupt 
Practices  Act,  Sections  5M,  542,  546. 

Member  of  Assembly.  Filing  of  statement  of  expenses  of  candi- 
date with  county  clerk  and  Secretary  of  State  necessary 
under  provisions  of  both  acts,  such  statement  to  include 
"  contributions  "  and  expenses  save  personal  expenses  as  de- 
fined in  section  542. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  30,  1909. 
Hon.  Lafayette  B.  Gleason,  Secretary,  Republican  State  Com- 
mittee, 48  West  Thirty-ninth  Street,  New  York  City: 
Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  23d  inst.,  in 
which  you  ask  if  it  is  my  understanding  that  a  candidate  for  Mem- 
ber of  Assembly  must,  under  the  provisions  of  the  Penal  Law  and 
under  the  provisions  of  article  20  of  the  Election  Law,  file  two 
statements,  one  with  the  clerk  of  the  county  wherein  he  is  a  candi- 
date and  one  with  the  Secretary  of  State. 

Section  776  of  the  Penal  Law  provides  that  every  candidate 
who  is  voted  for  at  any  public  election  shall  within  ten  days  there- 
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after  file  an  itemized  statement,  showing  in  detail  all  the  moneys 
contributed  or  expended  by  him  in  aid  of  his  election.  The  sec- 
tion provides  that  candidates,  other  than  those  to  be  voted  for  by 
the  electors  of  the  entire  State^  or  any  district  thereof  greater  than 
a  county,  and  other  than  candidates  for  town,  village  and  city 
offices,  except  in  the  city  of  Xew  York,  shall  file  their  statements 
in  the  office  of  the  clerk  of  the  county  wherein  the  election  occurs. 
For  a  failure  to  comply  with  the  provisions  of  this  section,  a  can- 
didate is  declared  guilty  of  a  misdemeanor  and  shall  also  forfeit 
his  office.     This  provision  of  lawT  has  existed  for  many  years. 

Article  20  of  the  Election  Law  is  a  later  addition  to  the  stat- 
utes. This  article  is  commonly  known  as  the  "  Corrupt  Practices 
Act/*'  and  it  imposes  a  duty  upon  all  committees,  candidates  and 
other  persons  expending  money  to  promote  the  success  or  defeat 
of  a  political  party,  or  of  a  candidate  or  candidates  for  public 
office,  of  filing  in  the  office  of  the  Secretary  of  State  a  statement 
of  the  moneys  received  and  disbursed  by  them. 

Section  541  of  the  act  provides  in  substance,  that  any  person, 
including  a  candidate,  who,  to  promote  the  success  or  defeat  of 
a  political  party  or  to  aid  or  influence  the  election  "or  defeat  of  a 
candidate  or  candidates  for  public  office,  who  shall  expend  or  con- 
tribute any  money  or  other  valuable  thing,  with  certain  specific 
exceptions,  shall  file  the  statement  required  by  section  546  and 
shall  be  subject  to  all  the  duties  by  this  chapter  required  of  a 
political  committee  or  the  treasurer  thereof.  The  exceptions  men- 
tioned in  the  said  section  are,  where  the  contribution  is' made  to 
a  political  committee  or  its  duly  authorized  agent,  or  to  a  candi- 
date or  his  duly  authorized  agent,  and  for  personal  expenses,  as 
defined  in  section  542. 

Section  541,  it  will  be  noticed,  applies  to  "  any  person  including 
a  candidate,"  but  section  542  specifically  states  that  a  candidate 
shall  in  any  event  file  a  statement  of  any  contribution  made  by 
him,  and  section  54G  contains  the  same  direction  in  slightly  dif- 
ferent form. 

While  section  541  conflicts  with  sections  542  and  546  in  this 
respect,  yet  I  think  that  as  section  541  is  a  general  direction  to 
44  all  persons,"  and  as  it  is  followed  by  the  specific  directions  in 
sections  542  and  546  as  to  a  candidate's  statement,  the  latter  sec- 
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tions  must  be  controlling  with  respect  thereto.  It  would,  there- 
fore, seem  from  an  inspection  of  sections  541,  542  and  546  that 
a  candidate  who  expends  or  contributes  anything  to  promote  the 
success  or  defeat,  or  to  aid  or  influence  the  election  or  defeat  of 
a  candidate  or  candidates  for  public  office,  must  file  with  the  Sec- 
retary of  State  the  statement  provided  by  section  546,  which  shall 
include  all  such  contributions  and  expenses,  except  personal  ex- 
penses, as  defined  in  section  542. 

The  two  statutes  are  not  in  conflict:  each  stands  by  itself,  and 
each  must  be  given  full  force  and  effect. 

It  is,  therefore,  my  opinion  that  a  candidate  for  member  of 
Assembly  must  file  a  statement,  under  section  776  of  the  Penal 
Law,  in  the  office  of  the  clerk  of  the  county  wherein  he  is  a  candi- 
date within  ten  days  after  the  election,  and  also  must  file  a  state- 
ment, under  article  20  of  the  Election  Law,  in  the  office  of  the 
Secretary  of  State,  within  twenty  days  after  election. 

Yours  respectfully, 

.  EDWARD  R.  O'MALLEY, 

Attorney-General. 


Town  Law  —  Section  133. 

Audit  of  claims  by  town  board.  Town  clerk  or  member  of  town 
board  owning  printing  establishment  may  not  publish  local 
option  or  other  notices  and  present  claim  therefor  for  audit 
by  town  board. 

STATE  OF  NEW  YORK, 

Attorney-Gexeral's  Office, 

Albany,  October  30,  1909. 
Mr.  D.  0,  Aldricu,  Philadelphia,  N.  Y.: 

Dear  Sir. —  Your  communication  of  the  23d  inst.  received.  I 
note  you  state,  "  I  am  a  member  (town  clerk)  of  this  town,  also 
own  the  printing  office  and  only  paper  published  in  the  town.  The 
law  requires  that  certain  notices  be  published  in  the  paper,  local 
option  questions,  for  instance.     Now,  would  1  not  be  entitled  to 
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pay  for  the  publication  under  this  law  ?  Other  printing  such  as 
notices  for  local  option  questions,  assessors'  notices,  local  option 
ballots  and  town  stationery  which  I  have  printed  in  my  office, 
would  I  not  be  entitled  to  pay  for  under  this  law  ? " 

In  reply  I  would  state  as  follows :  That  the  law  referred  to  by 
you,  section  133  of  the  Town  Law,  or  that  part  of  it  relating  to 
your  question,  reads  as  follows : 

"  Xo  member  of  the  town  board,  or  board  of  town  auditors 
shall  present  a  claim  or  demand  against  the  town  for  audit 
which  has  been  assigned  to  him  by  another,  or  for  labor, 
services  or  material  rendered  or  furnished  by  himself  or  by 
another  as  his  servant  or  agent  or  under  contract  with  him, 
or  any  claim  or  demand  of  any  name  or  nature  wherein  he 
has  an  interest,  direct  or  indirect,  excepting  his  per  diem 
compensation  for  attendance  upon  meetings  of  the  town 
board  of  said  town  and  the  fees  allowed  to  him  by  law  for 
services  rendered  in  his  official  capacity,  and  no  claim  or 
demand  in  which  a  member  has  an  interest,  or  which  is 
based  wholly  or  partly  on  services  or  material  rendered  or 
furnished  by  such  member  shall  be  audited  or  allowed  by 
said  board  in  favor  of  any  person  or  corporation.' ' 

In  my  opinion  the  law  referred-  to  is  plain  and  clear  —  that  the 
Legislature  intended  to  prohibit  a  meonber  of  a  town  auditing 
board  from  presenting  a  claim  for  audit  to  such  board,  and  the 
board  from  auditing  it,  or  any  other  claim  when  such  member  is 
personally  interested,  directly  or  indirectly  in  its  audit  or  pay- 
ment, excepting  his  per  diem  compensation  for  attendance  upon 
meetings  of  the  town  board  and  the  fees  allowed  by  law  for 
services  rendered  in  his  official  capacity. 

Therefore,  in  my  opinion,  the  presentation  to  and  the  audit  of 
a  claim  by  a  town  board  for  services  rendered  and  material  fur- 
nished for  printing  town  stationery,  notices,  ballots,  and  all  other 
printing  for  such  town,  by  a  member  of  such  town  board,  is  pro- 
hibited by  section  133  of  the  Town  Law. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Public  Health  Law  —  Sections   121,    123,   136,   138  —  Health 
Officer  Port  of  New  York  —  Quarantine. 

Health  officer  of  Port  of  New  York  may  not  remove  persons  to 
quarantine  frcm  Ellis  Island,  even  with  consent  of  United 
States  authorities,  except  by  reason  of  violation  of  quarantine 
,  laws,  when  his  powers  of  arrest  and  subsequent  removal  ap- 
plies equally  to  Ellis  Island  as  to  other  territory. 

Section  138  by  amendment  of  1909  substitutes  health  officer  for 
quarantine  commission,  and  provides  for  bonds  with  sureties 
for  payment  of  lien  upon  vessels,  cargoes  and  other  property. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  December  13,  1909. 

Dr.  Alvah  H.  Doty,  Health  Officer  of  the  Port  of  New  Yor\ 
New  York  City: 

Dear  Sir.—  I  have  your  request  for  an  opinion  (given  to  my 
New  York  deputy)  upon  your  powers  under  certain  sections  of  the 
Public  Health  Law.  I  note  that  you  desire  to  be  informed  whether 
you  have  the  power  to  require  the  removal  to  quarantine  from  Ellis 
Island,  with  the  consent  of  the  United  States  Immigration  au- 
thorities, of  persons  who  have  been  landed  there.  You  also  ask 
whether  you  may  have  the  same  power  with  reference  to  the  execu- 
tion of  a  bond  conditioned  for  the  payment  of  the  lien  provided  in 
section  138  of  the  Public  Health  Law,  as  is  vested  by  that  section 
in  the  quarantine  authorities. 

I  have  given  these  matters  careful  attention  and  beg  to  advise 
you  of  my  opinion  as  follows : 

Section  121  of  the  Public  Health  Law  provides  in  part,  in  refer- 
ence to  your  powers: 

"  He   (the  Health  Officer)   shall,  in  the  presence  of  im- 
mediate danger,  of  which  he  shall  be  the  judge,  take  the 
responsibility  of  applying  such  additional  measures  as  may  be 
deemed  indispensable  for  the  protection  of  the  public  health." 
30 
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Section  136  provides  as  follows : 

"  §  136.  Removal  of  vessels,  persons  and  things  from  the 
city  of  New  York.  The  health  officer  may,  whenever  in  his 
judgment  the  public  health  requires  it,  order  any  vessel  at 
the  wharves  of  the  city  of  New  York  to  the  quarantine  grounds 
and  may  require  all  persons,  articles  or  things  introduced  into 
the  city  from  such  vessel  to  be  seized,  and  returned  on  board 
thereof.  If  the  master,  owner  or  consignee  of  such  vessel 
cannot  be  found,  or  shall  neglect  or  refuse  to  obey  any  such 
order  of  removal,  the  health  officer  may  employ  such  assist- 
ance as  may  be  necessary  to  effect  such  removal  at  the  ex- 
pense of  such  master,  owner  or  consignee.  He  shall  have  the 
aid  of  the  health  and  police  departments  of  the  city  of  New 
York  in  securing  the  return  of  the  persons  and  things  above 
referred  to." 

Section  123  of  the  Public  Health  Law  provides  in  part  as  fol- 
lows: 

"  He  may  issue  a  warrant  to  any  constable  or  other  citizen 
,     for  the  pursuit  and  arrest  of  any  person  violating  any  quaran- 
.,-    'tine  law  or  regulating,  or  obstructing  the  health  officer  in 
r  :♦  the  performance  of  his  duty,  and  for  the  delivery  of  any 
person  arrested  to  the  health  officer,  to  be  detained  in  quar- 
antine until  discharged  by  him,  not  exceeding  twenty  days. 
Every  constable  or  other  citizen  to  whom  any  such  warrant 
shall  be  delivered  shall  obey  the  direction  thereof/' 

Ellis  Island  is  property  of  the  United  States,  having  been  ceded 
to  that  government  by  the  State.  In  section  22  of  the  State  Law, 
however,  it  is  provided, 

"  *  *  *  The  jurisdiction  so  ceded  shall  not  prevent 
the  execution  thereon  of  any  process,  civil  or  criminal,  issued 
under  the  authority  of  the  state,  except  as  such  process  might 
affect  the  property  of  the  Upited  States  therein." 

From  an  examination  of  the  foregoing  sections,  it  is  my  opinion 
that  the  power  of  the  health  officer  under  section  136  would  not  ex- 
tend to  compelling  the  removal  of  any  persons  or  vessels  from  Ellis 
Island  to  quarantine,  even  with  the  consent  of  the  United  States. 
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If,  however,  such  persons  can  be  brought  within  section  123  as 
violating  any  quarantine  law  or  regulation,  or  obstructing  the 
health  officer  in  the  performance  of  his  duty,  so  that  you  could  issue 
a  warrant  for  the  pursuit  and  arrest  of  such  person,  such  warrant, 
by  virtue  of  section  22  of  the  'State  Law,  could  be  executed  upon 
Ellis  Island,  and  under  it,  any  person  could  be  removed  to  quar- 
antine as  provided  in  section  123.  In  other  words  it  is  my 
opinion  that  you  have  no  general  authority  extending  over  Ellis 
Island,  but  that  your  power  of  arrest  and  detention  by  means  of  a 
v/arrant  applies  to  that  island  as  much  as  to  any  other  territory  of 
the  city  of  New  York. 

In  reference  to  your  second  question,  I  call  your  attention  to  the 
fact  that  section  138  of  the  Public  Health  Law  was  amended  in 
1909  so  as  to  omit  all  reference  to  Commissioners  of  Quarantine 
and  to  substitute  the  words  "  Health  Officer  "  throughout  the  sec- 
tion. It,  therefore,  now  specifically  provides  for  the  execution  of 
a  bond  to  you  in  lieu  of  the  lien  upon  the  vessel,  cargo  or  other 
property.     As  amended,  it  now  reads  in  part  as  follows : 

"  The  vessel,  cargo  or  other  property  upon  which  any  lien 
exists  by  virtue  of  any  provision  of  this  article,  shall  be  held 
in  quarantine  until  the  amount  due  for  the  expenses,  services 
or  charges  constituting  such  lien  is  paid,  unless  such  master, 
owner  or  consignee  shall  execute  to  the  health  officer  a  bond 
with  sufficient  sureties  to  be  approved  by  him,  conditioned  for 
the  payment  thereof  within  ten  days  thereafter." 

/  Yours  respectfully, 

EDWARD  R.  O'MALLE Y, 

Attorney-General. 


State  Commission  in  Lunacy  —  State  Institutions  —  Hospitals. 

Maintenance  of  insane  patient  in  State  Hospital  to  be  made  a 
charge  against  the  State  only  where  estate  of  such  patient 
is  sufficient  for  the  purpose.  State  Commission  in  Lunacy 
may  not  waive  maintenance  charges  against  such  estate  for 
the  support  of  his  wife  and  children.  (Insanity  Law  [Con- 
solidated], sections  85,  86.) 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office-, 

Albany,  December  17,  1909. 

Mr.  Harry  W.  Mack,  Counsellor  at  Law,  27  William  Street, 
New  York.: 

Dear  Sir. —  Your  favor  of  the  9th  inst.  was  duly  received.  You 
ask  for  my  opinion  as  to  the  propriety  of  the  State  Commission 
in  Lunacy  waiving,  on  behalf  of  the  wife  or  children  of  an  in- 
competent confined  in  a  State  hospital,  the  charges  for  his  main- 
tenance against  his  estate  so  that  the  estate  may  be  used  for  the 
support  of  those  dependent  upon  him. . 

I  have  examined  sections  85,  86  of  the  Consolidated.  Insanity 
Law,  to  which  you  refer,  and  it  seems  to  me  that  it  is  very  clear 
that  the  provisions  of  the  statute  with  reference  to  the  charge  for 
incompetent's  maintenance  at  State  institutions  against  the  estate 
of  the  incompetent  are  mandatory. 

Section  85  of  that  law  contains  the  following: 

u  *  *  *  >jhe  commission  shall  secure  from  the  patient^ 
estate  and  from  relatives  or  friends  who  are  liable  or  may  be 
willing  to  assume  the  costs  of  support  of  inmates  of  State 
hospitals  supported  by  the  State,  reinbursement  in  whole 
or  in  part  of  the  money  thus  expended  *   *   *." 

Section  86  of  that  law  contains  the  following: 

"  *  *  *  a  committee  or  guardian  of  his  person  and  estate, 
if  his  estate  is  sufficient  for  the  purpose,  shall  cause  him  to 
be  properly  and  suitably  cared  for  and  maintained. 

"  *  *  *  the  costs  and  charges  of  the  commitment  and 
transfer  of  such  insane  person  to  a  State  hospital  shall  be 
paid  by  the  committee,  of  such  person,  *  *  *  in  all  claims 
of  the  State  upon  relatives  liable  for  the  support  of  a  patient 
or  upon  moneys  or  property  held  by  such. patient,  the  State 
shall  be  deemed  a  preferred  creditor." 

Various  provisions  of  the  Insanity  Law  disclose  that  it  was  the 
intent  of  the  legislature  in  passing  them  to  insure  the  proper  care 
and  maintenance  of  incompetent  persons  and  to  place  this  burden 
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of  care  and  maintenance  on  the  State  only  when  there  was  no 
property  in  the  estate  of  the  incompetent  or  when  certain  relatives 
named  in  the  statute  were  financially  unable  to  pay  for  such 
support  and  maintenance. 

It  is  therefore  my  opinion  that  the  Commission  has  no  dis- 
cretion to  waive  for   any  reason   the  charge  for  support  and 
maintenance  against  the  estate  of  the  incompetent,  when  such 
estate    is  sufficient  for  the  purpose. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  9,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of 
Mabelle  Gaffney  for  a  grant  of  cer- 
tain lands  at  the  northwest  corner  of 
167th  and  Fox  streets  in  the  borough 
of  the  Bronx,  New  York  City,  which 
escheated  to  the  State  upon  the  death  of 
John  A.  Wallace,  an  alien. 


To  the  Commissioners  of  the  Land  Office : 

•Gentlemen. —  The  petition  in  this  matter,  with  the  corrobora- 
tive affidavits,  show  that  John  A.  Wallace  died  in  August,  1889, 
in  Canada,  seized  of  lots  Nos.  29,  30  and  31  in  block  471  on  map 
of  the  subdivision  of  property  of  Isabel  T.  Perry  in  the  Twenty- 
third  ward  of  the  city  of  New  York,  being  part  of  the  Fox  estate, 
as  shown  on  a  map  filed  by  Hugh  N.  Camp  and  other  commis- 
sioners in  partition  in  the  office  of  the  register  of  the  county  of 
New  York,  September  25,  1882,  map  890,  which  lots  are  at  the 
northwest  corner  of  107th  street  and  Fox  street  in  the  borough  of 
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the  Bronx,  having  a  frontage  of  78.67  feet  on  167th  street  and 
88.60  feet  on  Fox  street. 

Theses  premises  were  conveyed  to  John  A.  Wallace  in  October, 
1884,  and  are  of  the  value  of  $14,500. 

John  A.  Wallace  was  an  alien  and  does  not  appear  to  have 
ever  been  naturalized.  His  last  will  was  admitted  to  probate  in 
Canada  in  September,  1889.  By  this  will  he  attempted  to  devise 
all  his  real  estate  to  Margaret  Irish,  who  was  stated1  in  the  will 
to  bear  the  relationship  to  the  decedent  of  "  sister."  She  was  the 
wife  of  Abraham  Irish.  Irish  and  his  wife  both  desided-  in  Bath, 
Canada.    Abraham  Irish  was  appointed  sole  executor  of  the  will. 

In  the  inventory  of  the  decedent's  estate,  prepared  by  Abraham 
Irish,  executor,  the  decedent's  real  estate  was  stated  to  be  of  the 
value  of  $1,000.  This  valuation,  probably,  had  reference  to  other 
real  estate  of  the  decedent,  situated  in  Canada. 

It  does  not  appear  that  Margaret  Irish  ever  concerned  herself 
regarding  the  real  estate  in  question  until  the  year  1899,  when 
she  sold  this  New  York  city  property  to  Campbell  Valentine 
Schuyler  for  $3,000.  Schuyler  afterward  sold  the  same,  in  the 
year  1904,  to  Samuel  C.  Thompson,  who,  in  the  same  year, 
executed  a  mortgage  for  $5,000  to  John  A.  Bank,  and  in  1906 
this  mortgage  was  assigned  to  the  Title,  Guaranty  &  Trust  Co. 
of  New  York,  and  is  now  held  by  the  City  Heal  Estate  Co.,  a 
subsidiary  company  of  the  Title,  Guaranty  &  Trust  Co.  Shortly 
after  giving  the  said  mortgage,  Mr.  Thompson  conveyed  the  prop- 
erty to  one  James  C.  Gaffney,  who  shortly  thereafter  conveyed 
the  same  to  Anthony  Burger,  and  in  December,  1904,.  Burger 
executed  a  second  mortgage  for  $8,000  to  James  0.  Gaffney, 
which  mortgage  is  now  held  by  William  D.  Faris.  The  same  day? 
and  immediately  thereafter,  Burger  conveyed  said  property  to  the 
Milton  Realty  Co.,  and  the  title  has  since  passed  through  the 
hands  of  Samuel  Joseph,  Louis  Schmeman,  Max  Silberg,  Herman 
Feld,  McKinley  Realty  &  Construction  Co.,  Isador  S.  Becker, 
and  Isidore  D.  Morrison,  and  was  conveyed  to  Mabelle  Gaffney 
by  the  latter  on  September  27,  1907,  subject  to  said  mortgages. 

It  was  assumed  by  these  several  mortgagees  and  purchasers  that 
John  A.  Wallace  was  a  naturalized  citizen,  and  as  such  had  power 
to  devise  his  real  estate  by  his  will,  and  that  Margaret  Irish  had 
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due  capacity  to  take,  under  said  will.  They  have  recently  dis- 
covered their  mistake  and  accordingly  present  this  petition.  The 
petitioner  states  that  since  the  death  of  John  A.  Wallace,  taxes 
and  assessments  aggregating  $3,500  have  been  paid  upon  said 
premises  to  the  city  of  New  York,  and  that  if  the  State  were  to 
withhold  a  conveyance  of  said  premises  and  assert  rights  of  owner- 
ship, she  maintains  that  she  would  be  entitled  to  claim  a  refund 
from  the  city  of  New  York  of  theae  amounts  so  paid.  She  says 
that  she  purchased  said  premises  without  any  knowledge  of  any 
claim  of  the  people  of  the  State,  believing  said  Wallace  to  have 
been  a  citizen,  and  that  she  and  her  predecessors  in  interest  have 
been  in  undisturbed  possession  of  the  premises  for  nineteen  years. 

In  this  connection  it  may  be  proper  to  say  that  this  is  the  first 
information  that  the  Attorney-General  has  had  of  this  escheat. 

This  petition  is  presented  in  conformity  with  the  statute  and 
the  rules  of  your  honorable  Board,  and  no  other  persons  except 
the  petitioner  and  the  two  mortgagees,  both  of  whom  unite  with 
her  in  this  petition  that  a  grant  be  made  to  her,  appear  to  have 
or  claim  any  interest  whatever  in  said  real  estate.  They  have 
succeeded  to  any  and  all  interest  which  Margaret  Irish  had  at  the 
death  of  the  decedent. 

It  might  be  proper  to  add  that  the  petitioner  herein  only  has 
an  equity  of  redemption  in  said  real  estate  of  the  value  of  about 
$1,500;  and  that  the  persons  who  would  be  more  interested  than 
she  in  the  granting  of  this  release,  are  the  said  mortgagees  whose 
interests  amount  to  upward  of  $13,000. 

Your  honorable  Board  has,  in  my  opinion,  full  power  to 
execute  a  conveyance  on  such  terms  and  conditions  as  the  Com- 
missioners deem  just,  releasing  to  the  petitioner  and  to  said  mort- 
gagees the  interest  of  the  State  so  acquired  by  escheat,  but  this  is 
not  a  case  provided  for  by  the  statute  where  a  release  shall  be 
without  consideration,  and  I  believe  a  substantial  consideration 
should  be  required  as  a  condition  of  said  release  of  said  escheated 
lands,  I  think  this  matter  should  be  further  investigated'  both  as 
to  the  facts  and  the  value  of  the  property. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

AHorney-Qeneral. 
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STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  February  9,  1909. 

To  the  Honorable,  The  Commissioners  of  the  Land  Office,  Albany, 
N.  Y.: 

Gentlemen. —  The  question  of  leasing  property  which  has  been 
bid  in  by  the  State  upon  the  foreclosure  of  mortgages  made  to 
the  commissioners  for  loaning  certain  moneys  of  the  United  States 
Deposit  Fund,  having  been  referred  to  me  for  my  examination 
and  report  as  to  the  powers  of  the  Board,  I  have  the  honor  to  state 
that  in  the  case  of  John  R.  Watkina  and  another,  Loan  Commis- 
sioners for  Oneida  county,  v.  Aaron  Clough,  reported  in  119  App. 
Div.  page  527,  Mr.  Justice  Williams,  in  reversing  an  order  of 
the  Special  Term  in  summary  proceedings  to  recover  the  posses- 
sion of  real  property,  says  in  his  opinion,  which  was  concurred  in 
by  all  the  members  of  the  Appellate  Division,  Fourth  Department, 
in  March,  1907,  that  the  Commissioners  of  the  Land  Office,  and 
not  the  Loan  Commissioners,  were  clothed  with  statutory  power  to 
lease  premises  which  have  been  acquired  by  the  State  upon  the 
foreclosure  of  Loan  Commissioners'  mortgages.  I  quote  from  the 
opinion  of  the  court : 

"  Laws  of  1837  (chapter  150,  section  30)  provided  that  the 
loan  commissioners  should  be  seized  of  an  estate  in  fee  in 
mortgaged  premises  if  there  should  be  default,  but  redemp- 
tion might  be  made.  Sections  31  et  seq  provided  for  sale 
of  the  premises  under  foreclosure,  and  section  33  that  under 
some  circumstances  they  should  be  bid  in  for  the  State  and 
the  commissioners  should  take  possession  of  them  and  let  them 
for  the  benefit  of  the  State  until  the  September  following, 
when  they  should  be  sold.  There  were  various  amendments 
to  this  act  of  1837,  not  very  important  in  this  matter,  down 
to  1897,  when  all  of  this  act  except  section  43,  which  is  not 
important  here,  was  by  chapter  413  of  the  laws  of  that  year 
repealed,  and  new  provisions  were  enacted  in  place  thereof. 
Sections  90  and  91  of  the  latter  act  provided  for  the  fore- 
closure of  mortgages  and  the  taking  title  in  the  State  to 
lands   under   certain   circumstances,    and   that  the  commis- 
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sioners  under  the  direction  of  the  commissioners  of  the  land 
office  shall  continue  to  exercise  supervision  and  care  over 
such  property  until  it  is  disposed  of  according  to  law.'     ~No 
power  was  given  the  loan  commissioners,  however,  to  lease  the 
premises  at  all.     By  Laws  of  1898  (chapter  360,  section  4) 
some  amendments  to  section  90  of  the  act  of  1897  were  made, 
not  important  here,  and  it  was  further  provided  by  section 
6  of  the  act  of  1898  that  all  lands  bid  in  for  and  held  by  the 
State  should  be  sold  within  three  years.     There  seems  to  be 
no  provision  by  any  statute  sinee  1897  authorizing  the  loan 
commissioners  to  lease  any  of  the  mortgaged  lands.     By  the 
Laws  of  1894  (chapter  317,  section  3)  it  was  provided  that 
the  Commissioners  of  the  Land  Office  should  Lave  the  gen- 
eral care  and  superintendence  of  all  State  lands,  the  super- 
vision of  which  was  not  vested  in  some  officer  of  board,  and 
that  such   Commissioners  might,  from  time  to  time,  lease 
State  lands  for  terms  not  exceeding  one  year,  and  until  dis- 
posed of  as  required  by  law,  and  that  such  leases  should  con- 
tain proper  covenants  to  guard  against  trespass  and  waste. 
This  seems  to  give  a  fair  statement  of  the  condition  of  the 
statute  as  to  those  lands,  the  supervision  thereof,  and  the 
right  to  lease  the  same.    This  farm  in  question  should  have 
been  sold  several  years  ago.     While  the  same  remained  un- 
sold, however,  no  one  had  power  to  lease  it  except  the  Com- 
missioners  of   the  Land   Office.      The  loan  commissioners, 
under  the  direction  of  the  Commissioners  of  the  Land  Office, 
were  to  supervise  and  care  for  it,  but  they  could  not  lease  it. 
A  lease  could  only  be  made  by  the  Commissioners  of  the  Land 
Office,  and  apparently  such  lease  should  be  in  writing,  be- 
cause it  is  required  to  have  inserted  therein  certain  covenants 
as  to  trespass  and  waste.    If  we  are  correct  in  the  views  here 
expressed,  Clough  had  no  lease  for  the  year  1906,  or  any 
year  after  1897.    We  have  examined  the  statutes  with  some 
care.     We  may  have  overlooked  some  act  or  provision,  but 
if  not,  then  the  views  hereinbefore  expressed  would  seem  to 
be  correct.    The  relation  of  landlord  and  tenant  did  not  exist 
between  the  loan  commissioners  and  Clough,  and  this  pro- 
ceeding could  not,  therefore,  be  maintained  to  recover  pos- 
session of  the  farm  or  to  remove  Clough  therefrom.     The 
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title  to  the  farm  is  in  the  State,  and  an  action  in  ejectment 
brought  in  the  name  of  the  State  would  apparently  be  the 
only  remedy  to  recover  possession  of  the  farm.  The  lease, 
if  made  by  the  Commissioners  of  the  Land  Office,  would 
undoubtedly  be  made  in  the  name  of  the  State,  and  any 
summary  proceeding  to  remove  a  tenant  holding  over  after 
the  expiration  of  his  term  would  have  to  be  commenced  in 
the  name  of  the  State  and  not  the  loan  commissioners.  A 
majority  of  the  court,  however,  are  of  the  opinion  that  we 
ought  not  to  pass  upon  these  questions  inasmuch  as  they 
were  not  raised  on  the  trial  and  are  not  suggested  by  counsel 
in  this  court,  and  that  it  may  be  doubtful  if  the  tenant  could 
dispute  the  title  and  right  of  his  lessor  to  maintain  this  pro- 
ceeding." 

I  fully  agree  with  the  opinion  of  Mr.  Justice  Williams  and 
and  have  no  doubt  that  the  Commissioners  of  the  Land  Office  are 
clothed  with  the  exclusive  power  to  lease  such  lands. 
Respectively  submitted, 

EDWAKD  R.  O'MALLEY, 
Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  16,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Cyrus 
Bailey,  for  release  of  the  State's  interest 
in  certain. lands  in  the  city  of  Ogdensburg, 
St.  Lawrence  county,  which  escheated  to 
the  State  upon  the  death  of  his  deceased 
wife,  Bridget  Bailey,  on  January  13, 
1909. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen.— r- The  above-entitled  application  having  been  re- 
ferred to  me-  for  my  examination,  I  have  the  honor  to  report 
thereon  as  follows : 
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That  the  petition  and  supplemental  petition  of  Cyrus  Bailey 
show  that  he  is  a  citizen  of  the  United  States,  seventy-seven  years 
of  age,  residing  in  Ogdensburg.  That  in  the  years  of  1877  and 
1896,  he  purchased  two  plots  of  land  in  said  city  with  money 
earned  by  his  own  -labor  as  a  carpenter  and  that  he  took  title 
thereto  in  the  name  of  his  wife,  Bridget  Bailey,  who  had  no 
means  of  her  own ;  and  that  thereafter  the  petitioner  built  on  said, 
land  at  his  own  expense.  That  at  the  time  title  was  taken  in  the 
name  of  his  wife,  it  was  understood  between  them  that  she  should 
make  a  will  devising  said  property  to  him  but  that  she  neglected 
so  to  do  and  died  January  13,  1909,  leaving  no  children  or  any 
heirs-at-law  but  leaving  the  petitioner,  her  husband.  That  Bridget 
Bailey,  at  the  time  of  her  death,  had  no  interest  in  any  other 
property  except  some  personal  effects  not  exceeding  in  value  one 
hundred  dollars.  That  petitioner  has  continuously  paid  the  taxes 
and  insurance  on  said  premises  and  has.  kept  the  same  in  repair 
at  his  own  expense.  That  his  wife,  Bridget  Bailey,  on  October 
1,  1906,  was  adjudged  incompetent,  and  that  a  committee  was 
appointed  at  that  time  of  her  person  and  estate.  Bridget  Bailey 
left  some  few  debts  and  they,  together  with  her  funeral  expenses, 
amount  to  $75,  which  will  have  to  be  paid  by  the  petitioner.  That 
the  real  estate  sought  to  be  released,  description  of  which  is  con- 
tained in  full  in  the  petition  herein,  does  not  exceed  the  value  of 
six  hundred  dollars.  The  petitioner  is  a  poor  man,  is  sick  and 
unable  to  work. 

I  hereby  certify  that  this  application  is  made  in  conformity 
with  all  the  provisions  of  the  statutes  relating  to  such  applications, 
and  to  the  rules,  and  regulations  of  the  Commissioners  of  the 
Land  Office. 

This  is  a  case  where,  if  a  release  is  granted,  it  should  be  made 
to  the  husband  without  consideration,  pursuant  to  section  62  of 
the  Public  Lands  Law. 

Respectfully  submitted, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Digitized  by 


Google 


940  Report  of  the  Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Mwrch  20,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Elsie 
Schumacher,  for  a  release  of  the  State's 
interest  in  certain  lands  in  the  town  of 
Hanover,  Chautauqua  county,  N;  Y., 
which  escheated  to  the  State  upon  the 
death  of  Dora  Schumacher,  deceased, 
intestate  and  without  heirs 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  I  have  examined  the  verified  petition  herein, 
together  with  the  corroborative  affidavits  and  abstract  of  title,  and 
find  that  Dora  Schumacher  died  intestate  on  or  about  September 
1,  1890,  leaving  her  husband,  William  Schumacher,  and  no  heirs. 
She  died  seized  of  an  undivided  one-half  interest  in  adjoining 
parcels  of  land  located  on  the  south  side  of  Franklin  street  in  said 
town  of  Hanover. 

The  above  one-half  interest  in  said  premises  is  worth  not  to 
exceed  $600  and  is  the  only  real  estate  which  the  said  Dora  Schu- 
macher owned  at  the  time  of  her  death.  William  'Schumacher, 
her  husband,  remarried  on  January  11,  1891,  and  thereafter  died 
intestate  leaving  him  surving  the  petitioner,  his  only  child  and 
heir-at-law,  together  with  his  second  wife  who  unites  in  this  appli- 
cation for  a  release  to  Elsie  Schumacher.  Elsie  Schumacher  has 
purchased  the  remaining  one-half  interest  in  said  premises  and 
now  petitions  your  honorable  board  for  a  release  of  the  State's 
interest  in  said  lands. 

Under  the  provisions  of  section  62  of  the  Public  Lands  Law, 
if  a  release  should  be  made  to  her  it  should  be  made  without  con- 
sideration as  she  is  the  child  of  a  surviving  husband  of  Dora 
Schumacher. 
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This  application  was  properly  advertised,  and  I  hereby  certify 
that  the  application  is  made  in  full  accordance  with  the  statutes 
and  rules  and  regulations  of  the  Laud  Board. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  23,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of 
M abelle  Gaffney,  for  a  release  in  and 
to  certain  lands  at  the  northwest  corner 
of  167th  and  Fox  streets  in  the  borough 
of  the  Bronx,  in  the  city  of  New  York, 
which  escheated  to  the  State  upon  the 
death  of  John  A.  Wallace,  an  alien. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — At  a  meeting  of  your  honorable  board  held  Feb- 
ruary 9,  1909,*  the  above  matter  was  reported  on  by  the  Attorney- 
General  and  referred  to  a  special  committee  consisting  of  the 
Attorney-General,  the  Secretary  of  State  and  the  State  Treasurer 
for  further  investigation  of  the  facts  set  forth  in  the  petition  and 
as  to  the  value  of  the  property  sought  to  be  released. 

The  matter  came  on  for  hearing  at  the  office  of  the  Attorney- 
General  in  the  city  of  New  York  on  Saturday,  February  27,  1909. 

Present:  The  Secretary  of  State,  the  State  Treasurer,  the 
State  Engineer  and  Surveyor  and  Mr.  Ezra  P.  Prentice,  Deputy 
Attorney-General. 

Arthur  Knox,  Esq.,  and  Hamilton  C.  Rickaby,  Esq.,  attorneys 
for  Mabelle  Gaffney  and  Hon.  Julius  M.  Mayer,  of  counsel, 
appeared. 
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Testimony  was  taken  and  arguments  made. 
Your  committee  is  of  the  opinion  that  the  allegations  and  facts 
set  forth  in  the  application  are  established  by  competent  and 
satisfactory  proof,  and  we  recommend,  upon  payment  of  $250 
on  account  of  grant,  $37.50  expenses  of  hearing  and  $1  patent 
fee,  that  quit-claim  letters-patent  issue  to  Mabelle  Gaffney  for  the 
lands  applied  for. 

EDWARD  E.  O'MALLEY, 

Attorney-General. 

SAMUEL  S.  KOENIG,. 

Secretary  of  State. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  31,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


. ^ 

In    the   Matter  of  the   Application  of  the 

Fulton  Fuel  and  Light  Company  for 

the   release   of   abandoned   Barge   Canal 

lands  in    the    city    of    Fulton,    Oswego 

county. 

To  the  Honorable,  The  Commissioners  of  the  Land  Office,  Albany, 

N.Y.: 

Gentlemen. —  I  return  herewith  application  of  the  Fulton  Fuel 
and  Light  Company  for  release  of  abandoned  canal  lands  at  Ful- 
ton, Oswego  county,  and  hereby  certify  that  this  application  is 
made  in  pursuance  of  the  statutes  regulating  such  applications. 
In  view  of  the  fact  that  the  greater  part  of  the  land  originally  ap- 
propriated from  the  Fulton  Fuel  and  Light  Co.  by  Barge  canal 
map  580  has  been  abandoned,  and  the  Canal  Board  has  approved 
of  a  contract  to  pay  to  said  company  '$500,  in  settlement  for  the 
portion  of  the  lands  retained  by  the  State  as  well  as  for  all  dam- 
ages in  connection  with  the  appropriation  of  the  balance  of  the 
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lands  originally  appropriated  by  map  580,  it  has  been  deemed  ad- 
visable to  waive  several  of  the  rules  of  this  board  governing  appli- 
cations of  thisi  character.  I,  therefore,  submit  herewith  a  proposed 
resolution  suspending  certain  of  these  rules  and  would  recommend 
that  a  quit-claim  conveyance  of  all  the  right,  title  and  interest  of 
the  State  in  and  to  the  said  abandoned  canal  lands,  which  it  ac- 
quired by  the  appropriation  thereof  for  canal  purposes  on  May  1, 
1907  (expressly  reserving,  however,  any  and  all  rights  therein,  if 
any  there  be,  which  the  State  may  have  acquired  pervious  to  said 
appropriation)  be  issued  to  said  Fulton  Fuel  and  Light  Co.  for  the 
consideration  of  $1  in  accordance  with  the  petition  herein,  the  ab- 
stract of  title  covering  not  only  the  land  retained  by  the  State  but 
also  the  lands  which  have  been  abandoned  and  are  now  sought 
to  be  released,  together  with  a  deed  by  the  Fulton  Fuel  and  Light 
Company  duly  executed  and  a  release  by  the  Fulton  Fuel  and 
Light  Company  duly  executed  and  proved  releasing  the  State  from 
all  claims  and  damages  sustained  by  said  company  on  account  of 
said  appropriation,  all  of  which  have  been  duly  approved  by. me, 
having  been  filed  with  the  canal  board. 

Respectfully  submitted, 

EDWARD  R  O'MALLEY, 

Attorney-  General. 

RESOLUTIONS  REFERRED  TO  IN  ABOVE  REPORT  OF 
THE  ATTORNEY-GENERAL. 

Resolved,  That  the  petition  of  Fulton  Fuel  and  Light  Company 
be  granted ; 

That  the  following  rules  of  this  board  be  suspended  as  to  this 
application,  to  wit: 

The  rule  requiring  publication  of  notice  of  application  and  filing 
proof  of  such  publication. 

The  rule  requiring  reference  to  the  Comptroller  to  fix  by  an  ap- 
praiser the  value  of  the  abandoned  lands. 

The  rule  requiring  a  provision  in  the  conveyance  requiring  the 
grantee  to  drain  such  lands,  and, 

The  rule  providing  that  the  conveyance  contain  a  covenant  on 
the  part  of  the  patentee  running  with  the  land  releasing  forever  the 
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State  from  any  and  all  claims  for  damages  by  reason  of  percolation 
or  overflow. 

Further  resolved,  That  a  quit-claim  conveyance  of  all  the  right, 
title  and  interest  of  the  State  in  and  to  said  abandoned  canal  lands 
which  it  acquired  by  its  appropriation  thereof  for  Barge  canal  pur- 
poses (expressly  reserving  however  any  and  all  rights  therein,  if 
any  there  be,  which  said  State  may  have  acquired  previous  to  said 
appropriation  on  or  about  May  15,  1907),  be  given  of  said  aban- 
doned lands  to  said  Fulton  Fuel  and  Light  Company,  for  a  con- 
sideration of  one  dollar,  in  accordance  with  said  petition  and  the 
foregoing  resolution. 


STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  April  6,  1909. 

Before  the  Standing  Committee  of  the  Commissioners  of 
the  Land  Office  for  the  Hearing  of  Eemonstrances. 


In  the  Matter  of  the  Applications  of  Samuel 
Cohen,  John  C.  Merritt,  Isaac  Wein 
and  Samuel  Mulwitz  for  grants  of  land 
under  waters  of  a  creek  emptying  into  the 
Byram  river  in  the  village  of  Port 
Chester,  Westchester  county,  for  beneficial 
enjoyment 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  having  been  re- 
ferred to  the  undersigned,  together  with  the  remonstrances  thereto 
by  the  board  of  trade  of  the  village  of  Port  Chester  as  to  all  of 
these  applications,  and  in  the  case  of  Samuel  Mulwitz  the  remon- 
strance of  Theodore  C.  Parker  an  adjoining  owner,  by  Walter  A. 
Ferris,  his  attorney.  The  Mulwitz,  Merritt  and  Cohan  applica- 
tions came  on  for  hearing  before  your  committee  on  January  5, 
1909,  after  due  notice  to  all  of  the  remonstrants.     No  one  ap- 
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peared,  however,  on  behalf  of  said  remonstrants  and  it  was  verbally 
stated  by  counsel  for  the  petitioner  Mulwitz  that  Walter  A.  Ferris, 
the  attorney  for  Theodore  C.  Parker,  had  informed  Mulwitz's  at- 
torney that  he  'did  not  propose  to  further  oppose  the  application. 
At  the  time  of  such  hearing,  on  January  5th,  there  was  filed 
formal  withdrawals  of  the  several  remonstrances  by  the  board 
of  trade  of  the  village  of  Port  Chester.  The  Wein  matter  came 
on  for  hearing  before  your  committee  on  March  2,  1909,  on 
due  notice,  and  no  one  appeared  at  that  time  for  the  remonstrants. 
Subsequently  a  letter  was  received  from  DeWitt  H.  Lyon,  the 
attorney  for  the  remonstrants  in  the  Wein  matter,  to  the  effect 
that  said  remonstrants  made  no  further  objection  to  the  grant. 
Your  committee  is  of  the  opinion  that  the  remonstrance  of 
Theodore  C.  Parker  to  the  Mulwitz  application  is  without  merit 
and  should  be  overruled,  and  as  all  the  other  remonstrances 
have  been  withdrawn  we  recommend  that  all  of  the  above  mat- 
ters take  the  usual  course  of  uncontested  applications.  The  At- 
torney-General has  certified  that  the  applications  have  been  pre- 
pared in  accordance  wih  the  statutes  and  the  rules  and  regulations 
of  the  Land  Board,  and  the  State  Engineer  and  Surveyor  hereby 
certifies  that  the  making  of  the  grants  applied  for  will  not  interfere 
with  navigation.  The  State  Engineer  and  Surveyor  has  caused  a 
survey  to  be  made  of  the  ancient  creek  under  whose  waters  the 
lands  now  applied  for  are  situate,  and  has  determined  the  center 
line  of  said  old  creek.  It  appears  from  such  survey  that  Messrs. 
Cohen  and  Merritt  have  applied  for  lands  beyond  the  center  of  the 
creek.  Therefore,  we  recommend  that  in  those  cases  modified  maps 
and  descriptions  should  be  approved  by  the  State  Engineer  and 
Surveyor. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

T.  B.  DUNN, 

State  Treasurer. 

FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  22,  1900. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Rose  F. 
Manley  and  Mary  E.  Bell  for  a  release 
of  two  parcels  of  land  in  the  town  of 
Victor,  Ontario  county,  "N.  Y.,  escheated 
to  the  State  from  the  death  of  Margaret 
Kinney,  an  alien. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  petition  and  the  abstract  of  title  in  this 
application  show  that  in  the  years  1872  and  1879  one  Michael 
Kinney  purchased  two  lots  of  land  in  the  town  of  Victor  and  that 
he  died  intestate,  seized  thereof  on  May  10,  1880,  leaving  him  sur- 
viving his  two  sisters,  Margaret  Kinney  and  Rose  McGlynn.  Rose 
McGlynn,  by  deed  dated  April  4,  1882,  conveyed  all  her  right, 
title  and  interest  in  the  premises  to  her  sister  Margaret  Kinney. 

From  the  records  of  the  surrogate's  office  of  Ontario  county  it 
appears  that  Margaret  Kinney  died  intestate,  in  possession  of  said 
promises,  on  October  11,  1906,  leaving  her  surviving  the  petitioners 
Rose  F.  Manley  and  Mary  E.  Bell  her  nieces,  to  whom  letters  of 
administration  were  issued  on  December  3,  1906. 

Rose  McGlynn,  the  sister  of  Margaret  Kinney,  was  the  wife  of 
Francis  McGlynn,  a  United  States  citizen  and  a  veteran  of  the  War 
of  the  Rebellion  and  she  was  the  mother  of  the  petitioners  who  are 
her  only  children  and  her  heirs-at-law.  Both  of  the  petitioners  are 
citizens  of  this  State. 

Margaret  Kinney  was  born  in  Ireland.  She  never  married  nor 
was  she  naturalized.  Under  the  law.  of  this  State  in  force  at  the 
time  of  the  death  of  Michael  Kinney  she  was  entitled  to  take  real 
estate  by  descent  from  her  brother  Michael.  (See  section  4  of 
chapter  115  of  the  Laws  of  1845  as  amended  by  chapter  261  of 
the  Laws  of  1874  and  chapter  34  of  the  Laws  of  1875.) 
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Parcel  1  of  the  real  estate  in  question  consists  of  three-quarters 
of  an  acre  of  land  on  the  outskirts  of  the  village  of  Victor  upon 
which  is  a  small  shack  of  a  house  almost  uninhabitable,  the  fair 
market  value  of  which  is  from  $200  to  $225. 

Parcel  2  consists  of  about  six  acres  of  unimproved  real  estate  in 
the  same  locality,  which  is  used  for  pasturing  cattle,  the  fair  market 
value  of  which  is  from  $400  to  $450.  This  is  the  only  real  estate 
which  Margaret  Kinney  owned  at  the  time  of  her  death  or  in  which 
she  had  any  interest  and  she  left  no  personal  property  except  some 
household,  goods  of  the  value  of  $23.75.  She  left  some  debts 
which,  withfuneral  expenses  amount  to  between  $200  and  $250. 

The  petitioners  further  allege  that  the  undivided  half  interest 
in  said  lands  which  were  conveyed  by  their  mother,  Rose  McGlynn 
to  Margaret  Kinney  in  consideration  of  $100  was  never  paid  for 
by  said  decedent  and  they  therefore  claim  an  equitable  interest  in 
said  premises  to  that  extent. 

If  Margaret  Kinney  were  a  United  States  citizen  these  lands 
would  have  descended  to  the  petitioners  or  if  Margaret  Kinney's 
death  had  occurred  subsequent  to  the  passage  of  chapter  593  of  the 
Laws  of  1897  and  the  petitioners  had  been  aliens  instead  of  citi- 
zens, the  interest  of  Margaret  Kinney  would  have  descended  to 
them.  There  is  some  question  ^s  to  whether  or  not  these  lands  did 
escheat  to  the  State  upon  the  death  of  Margaret  Kinney. 

I  am  informed  that  the  petitioners,  who  are  poor,  owning  no  real 
property  and  personal  property  less  than  $100  each,  have  en- 
deavored to  sell  said  lands  but  that  the  title  has  been  objected  to 
on  the  ground  that  the  property  passed  by  escheat  to  the  State. 

This  petition  is  made  in  full  accordance  with  the  statutes  govern- 
ing such  applications  and  is  in  compliance  with  the  rules  and 
regulations  of  your  honorable  board. 

I  would  recommend  that  letters  patent  be  directed  to  issue  to  the 
petitioners,  releasing  to  them  all  the  right,  title  and  interest  of  the 
State  acquired  by  such  escheat,  for  a  nominal  consideration. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

A  ttorney-  General. 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  22,  1909.    . 

To  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y.: 

Gentlemen. —  I  enclose  a  copy  of  a  letter  written  by  me  this 
day  to  Clarence  L.  Westoott,  100  Broadway,  New  York  city,  and 
also  of  another  letter  to  the  Comptroller  of  the  City  of  New  York. 
I  also  return  all  the  papers  in  connection  with  the -sale  of  these 
lands  to  the  Ludlow  Realty  Company,  papers  showing  the  pur- 
chase of  these  lands  by  the  Quarantine  Commissioners  and  com- 
munication from  the  Comptroller  of  the  City  of  New  York 
requesting  that  the  Commissioners  of  the  Land  Office  inform 
him  why  the  Land  Board  issued  letters  patent  to  property  not 
owned  by  the  State  and  what  steps  the  Land  Board  will  take  to 
obtain  possession  of  the  letters  patent  issued  to  the  Ludlow  Realty 
Company. 

You  will  notice  that  in  my  letter  to  Mr.  Westcott,  attorney 
for  the  Ludlow  Realty  Company,  I  have  stated  that  these  lands 
were  conveyed  to  that  company  by  quitclaim  letters  patent  and 
that  therefore  there  is  no  legal  liabilty  on  the  part  of  the  State 
to  refund  the  purchase  price  and  that  this  is  a  matter  for  private 
adjustment  between  the  realty  company  and  the  authorities  of  the 
City  of  New  York. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 
Attorney -General. 
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The  following  copies  of  letters  marked  "A"  and  "B"  are 
the  letters  referred  to  in  the  above  report  of  the  Attorney-General : 

"A" 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  22,  1909. 

Clarence  L.  Westcott,  Esq.,  100  Broadway,  New  York  City: 

Dear  Sir. —  I  have  looked  up  the  correspondence  between  my 
predecessor,  Mr.  Jackson,  the  Ludlow  Realty  Company,  the 
Comptroller  of  the  City  of  New  York,  and  yourself,  with  regard 
to  claim  of  the  City  of  New  York  to  ownership  of  a  tract  of  land 
on  Staten  Island  which  was  sold  by  the  Commissioners  of  the 
Land  Office  at  public  auction  in  1907  and  conveyed  by  letters 
patent  to  the  Ludlow  Realty  Company. 

I  find  upon  investigation  that  the  letters  patent  to  the  Ludlow 
Realty  Company  were  made  in  the  quitclaim  form  and  therefore 
there  would  be  no  authority  of  law  for  a  refund  of  purchase  price 
on  a  failure  of  the  State's  title  under  section  5  of  the  Public 
Lands  Law. 

My  opinion  is  that  this  is  a  matter  which  should  be  taken  up 
between  you  and  the  Comptroller  of  the  City  of  New  York. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
"B." 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  22,  1909. 

Hon.  Herman  A.  Metz,  Comptroller  of  the  City  of  New  York, 
New  York  City: 

Dear  Sir. —  Referring  to  your  communication  of  August  4, 
1908,  to  the  Commissioners  of  the  Land  Office,  inquiring  the 
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reasons  for  au  issue  of  patent  by  the  Land  Board  to  the  Ludlow 
Realty  Company  of  a  fifty  acre  tract  in  the  Borough  of  Rich- 
mond, formerly  known  as  the  Quarantine  Station,  which  land  was 
included  in  a  conveyance  by  the  Commissioners  of  Immigration 
to  the  Mayor,  Alderman  and  Commonalty  of  the  City  of  New 
York  on  July  18,  1893,  and  which  was  the  subject  of  some  corre- 
spondence between  my  predecessor  in  office  and  yourself,  I  have 
to  state  that  my  attention  has  been  called  to  this  matter  through 
a  communication  of  Mr.  Clarence  L.  Westcott,  100  Broadway, 
New  York  city,  attorney  for  the  Ludlow  Realty  Company,  who, 
under  date  of  March  15,  1909,  desired  to  know  whether  any  action 
has  been  taken  or  contemplated  by  the  Commissioners  of  the  Land 
Office  or  by  this  department  in  the  matter.  He  stated  that  the  Lud- 
low Realty  Company  does  not  wish  to  leave  the  claim  of  the  city 
open  indefinitely,  and  if  the  State  prefers  to  remain  passive  he  is 
ready  to  bring  an  action  under  section  1638  of  the  Code  to  de- 
termine the  question  of  title. 

I  find  upon  investigation  that  the  Commissioners  of  the  Land 
Office  merely  sold  to  this  company  such  right,  title  and  interest 
as  the  State  then  had  in  said  premises  and  the  patent  distinctly 
states  that  these  presents  shall  in  no  wise  operate  as  a  warranty 
of  title.  Under  these  circumstances  there  can  be  no  legal  claim, 
under  section  5  of  the  Public  Lands  Law,  by  the  Ludlow  Realty 
Company  against  the  State  for  failure  of  the  State's  title  if  the 
title  so  attempted  to  be  conveyed  by  said  letters  patent  may  have 
failed. 

I  have  therefore  written  Mr.  Wescott  that  this  is  a  matter 
which  should  be  taken  up  between  him  and  yourself  and  I  have 
also  advised  the  Commissioners  of  the  Land  Office  that  this  is  a 
matter  for  private  adjustment  between  the  Realty  Company  and 
the  authorities  of  the  City  of  New  York. 

I  might  add  that  the  Commissioners  of  the  Land  Office  were 
unaware  of  the  deed  to  the  Mayor,  Aldermen  and  Commmonalty 
at  the  time  they  directed  the  lands  to  be  sold  by  the  State  En- 
gineer  and  Surveyor.       Yom  ^ 

-  EDWARD  R.  O'MALLEY, 

Attorney-General* 
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STATE  OF  NEW  YORK, 

State  Engineer  and  Surveyor, 

Albany,  April  26,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  the 
Geneva,  Waterloo,  Seneca  Falls  and 
Cayuga  Lake  Traction  Company  for  a 
grant  of  land  under  the  waters  of  Cayuga 
lake  for  an  extension  of  their  trolley  line. 

To  the  Honorable  the  Commissioners  of  the  Land  Office,  Albany, 
N.  Y.: 
Gentlemen. —  The  application  of  the  above  traction  company 
for  a  grant  of  land1  under  the  waters  of  Cayuga  lake  having  been 
referred;  to  the  Attorney-General  and  the  State  Engineer  as  a 
special  committee  to  examine  the  same,  we  would  respectfully 
report : 

Hearings  were  held  on  February  23  and  April  6,  1909,  and 
the  matter  was  thoroughly  discussed'  with  representatives  of  the 
traction  company. 

It  is  our  opinion  that  the  application  should  be  granted  with 
certain  restrictions  to  safeguard  the  interests  of  the  Barge  canal 
proposed  to  connect  deep  water  in  Cayuga  lake  with  the  improved 
canal  system  of  the  State.  The  final  location  of  this  canal  not 
having  been  at  this  time  determined  upon  the  grant  to  the  traction 
company,  in  case  your  honorable  body  determines  to  issue  one, 
should  contain  a  provision  calling  for  the  construction  of  an 
opening  in  the  railroad  company's  embankment  for  Barge  canal 
crossing  at  any  point  required  by  the  State,  said  opening  to  have 
a  clear  width  of  at  least  144  feet  and  a  clear  height  of  at  least 
15.5  feet  above  high  navigable  stage  on  Cayuga  lake* 

The  grant  should  also  specify  that  three  openings  be  made  in 
the  embankment  across  the  lake,  approximately  in  the  positions 
shown  on  the  traction  company's  plans  submitted  to  your  Board, 
providing  openings  with  an  amount  of  clear  width  and  clear 
height  above  ordinary  high  water  in  each  location,  as  is  shown  on 
said  plans. 
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From  the  statements  of  the  applicant  it  appears  that  there  is 
no  navigation  on  the  north  end  of  the  lake  except  by  small  boats, 
and  therefore  with  the  openings  as  shown  navigation  would  not  be 
unnecessarily  interfered  with. 

Your  attention  is  also  called  to  the  fact  that  the  application 
of  this  traction  company  for  a  charter  to  construct  its  line  is  now 
pending  before  the  Public  Service  Commission. 
Respectfully  submitted, 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 

EDWARD  R  O'MALLEY, 

Attorney -General. 


STATE  OF  NEW  YORK, 

Attobney-Genebai/s  Office, 

Albany,  April  2«,  1909. 

Before  the  Standing  Committee  on  the  Heabing  of 
Remonstrances. 


In  the  Matter  of  the  Application  of  the 
Neponsit  Realty  Company  for  a  grant 
of  land  under  the  waters  of  Jamaica  bay, 
Queens  county,  N.  Y.,  for  beneficial  en- 
joyment. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above-entitled  application  having  been  re- 
ferred to  us,  we  have  the  honor  to  report  that  a  remonstrance 
being  filed  herein  by  the  city  of  New  York  claiming  title  to  the 
lands  under  water  applied  for,  under  a  colonial  patent  to  the 
former  town  of  Flatlands,  dated  March  11,  1685,  and  which  town 
is  annexed  to  the  city  of  New  York  by  chapter  450  of  the  Laws 
of  1894,  the  matter  came  regularly  on  for  hearing  before  your 
committee  on  April  6,  1909,  at  which  time  a  letter  from  the  corpo- 
ration counsel  was  read  admitting  due  service  of  notice  of  hear- 
ing and  requesting,  if  favorable  action  be  had,  that  the  terms  and 


Digit 


zed  by  G00gle 


Eeport  of  the  Attorney-General.  953 

conditions  heretofore  agreed  upon  'between  the  Commissioners  of 
the  Land  Office  and  the  city  of  New  York  be  inserted  in  any 
letters-patent  that  may  be  issued.  The  corporation  counsel  did 
not  appear  on  the  hearing. 

We  therefore  return  this  application  to  your  honorable  Bbard, 
pursuant  to  Rule  V,  which  provides  that  upon  the  failure  of 
remonstrants  to  appear,  the  remonstrance  shall  be  deemed  with- 
drawn and  the  application  shall  be  returned  to  the  Board  for 
action. 

We  therefore  recommend  that  this  application  take  the  usual 
course  of  uncontested  applications. 

Eespectfully  submitted, 

EDWAED  R.  O'MALLEY, 

Attorney-General. 
T.  B,  DUNN, 

'State  Treasurer. 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  29,  1909. 
Before  the  Commissioners  of  the  Land.  Office. 


In  the  Matter  of  the  Application  of  the 
City  of  Niagara  Falls,  for  a  grant  of 
an  easement  to  construct  an  intake  pier 
under  the  waters  of  Niagara  river,  ad- 
jacent to  said  city,  for  the  purpose  of 
supplying  inhabitants  of  Niagara  Falls 
with  pure  water  supply. 


To  the  Commissioners  of  the  Ixind  Office: 

Gentlemen. —  I  herewith  return  petition  of  the  city  of  Niagara 
Falls  which  was  referred  to  me  on  the  21st  inst.,  and  have  the 
honor  to  report  thereon  as  follows: 

This  application  is  not  made  in  the  usual  form  of  water-grant 
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applications  nor  has  there  been  any  advertisement  of  the  lands 
nnder  water,  an  easement  in  which  is  applied  for. 

This  application  is  made  under  special  act  of  the  Legislature, 
chapter  145  of  the  Laws  of  1908,  amending  the  charter  of  the 
city  of  Niagara  Falls,  and  by  section  595  it  is  provided: 

"  The  city  of  Niagara  Falls  shall  have  power  and  it  is 
hereby  granted  the  right  to  take  and  use  so  much  of  the  water 
of  the  Niagara  river  as  may  be  required  to  supply  said  city 
and  its  inhabitants  with  an  abundant  supply  of  water  for 
public  and  private  use,  and  for  that  purpose  the  commis- 
sioners of  the  land  office  may  grant  to  said  city  the  right  to 
place,  construct  and  forever  maintain  a  suitable  and  proper 
intake  pier  or  station  at  such  place  in  said  river  as  they  may 
determine,  and  to  lay  and  construct  such  tunnels  or  pipe 
lines  under  the  bed  of  said  river  as  may  be  deemed  advis- 
able to  supply  said  city  with  such  water  upon  such  condi- 
tions as  they  may  prescribe,  provided,  however,  that  such  pipe 
lines  or  tunnels,  and  such  intake  pier  or  station  shall  be  so 
placed  and  constructed  as  not  to  unnecessarily  interfere  with 
"  or  impede  commerce  and  navigation  on  said  river." 

The  location  of  the  proposed  easement  is  under  the  navigable 
channel  of  the  Niagara  river,  and  it  will  be  necessary  for  the  city 
of  Niagara  Falls  to  procure  the  necessary  authorization  of  the 
Secretary  of  War  before  entering  upon  the  construction  of  said 
proposed-  work. 

Moreover,  under  the  provisions  of  an  act  of  Congress,  entitled 
"An  act  for  the  control  and  regulation  of  the  waters  of  Niagara 
river  for  the  preservation  of  Niagara  Falls  and  for  other  pur- 
poses," passed  June  29,  1906  (chapter  3621,  34  XL.  S.  statutes  at 
large,  page  626)  the  amount  of  water  from  the  Niagara  river 
which  might  be  withdrawn  for  other  than  sanitary  and  domestic 
purposes  should  be  limited  by  regulation  of  the  Secretary  of  War, 
and  the  amount  of  water  to  be  used  for  any  purpose  should,  within 
the  ensuing  three  years  after  the  passage  of  that  act,  be  regu- 
lated by  said  Secretary  of  War.  This  act  was  extended  for 
a  further  period  of  two  years  by  a  joint  resolution  of  Congress  in 
February,  1909.  .•-... 

The  petitioner  has  not  as  yet  procured  any  permission  of  the 
Secretary  of  War  either  to  construct  its  works  under  the  navi- 
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gable  channel  of  the  Niagara  river  nor  to  withdraw  water  from 
said  river  for  the  purposes  referred  to  in  the  act  of  the  State 
Legislature,  chapter  145  of  the  Laws  of  1908. 
Respectfully  submitted, 

EDWARD  R  O'MALLEY, 

Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  2,  1909. 

Before  the  Standing  Committee  on  the  Hearing  of  Remon- 
strances of  the  Commisssioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Cord 
Meyer  for  a  grant  of  land  under  the 
waters  of  Little  Neck  bay  in  the  town 
of  North  Hempstead,  Nassau  county, 
for  beneficial  enjoyment 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  application  having  been  referred  to  the 
undersigned  committee,  together  with  the  remonstrance  of  the 
town  of  North  Hempstead,  upon  the  ground  that  the  title  to  the 
land  applied  for  is  claimed  to  be  owned  by  said  town  and  that 
the  state  has  no  jurisdiction  thereover,  the  matter  was  brought 
on  for  hearing  at  a  meeting  of  your  committee  held  June  1. 

The  applicant  attended  said  hearing  by  his  attorney  but  the 
remonstrant's  attorney  did  not  appear.  He  filed,  however,  a  mem- 
orandum on  behalf  of  the  town  in  which  he  admitted  receiving 
notice  of  hearing  before  the  standing  committee  for  June  1,  and 
urged  that  if  your  committee's  report  should  be  in  favor  of  making 
the  grant,  there  should  be  inserted  in  the  letters  patent  a  pro- 
vision maintaining  the  public  right  to  pass  and  repass  between 
high  and  low  water  mark.  As  to  the  claim  of  title  in  the  town, 
said  remonstrant  reserves  th6  right-to  be  heard  before  the  full 
Board  when  the  matter  is  taken' aipufioil 'final  consideration. 
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Pursuant  to  Rule  V  of  practice  before  this  Board,  we  have 
the  honor  to  return  this  application  upon  the  failure  of  the  re- 
monstrant to  appear,  in  order  that  the  same  may  take  the  usual 
course  of  uncontested  applications. 

The  claim  of  the  town  of  North  Hempstead  to  lands  under  water 
in  this  locality  has  been  so  often  overruled  by  your  honorable 
Board  that  we  are  of  the  opinion  that  upon  the  merits  the  appli- 
cant is  entitled  to  a  grant 

Respectively  submitted, 

EDWARD  R.  O'MALLEY, 
'  Attorney-General. 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  9,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Carl  A. 
Hollberg  for  a  release  of  two  lots  of  land 
in  Jamaica,  borough  of  Queens,  New 
York  city,  which  escheated  to  the  State 
upon  the  death  of  Louise  Hollberg,  the 
wife  of  petitioner,  on  March  15,  1907, 
without  heirs. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  verified  petition  and  other  papers  in  this  case 
show  that  one  Louise  Wahlberg  on  September  15,  1905,  purchased 
for  the  sum  of  $700  lots  No.  916  and  No.  917  on  map  of  Cedar 
Manor,  fourth  ward,  Jamaica,  Queens  borough,  New  York  city, 
from  the  House  and  Home  Company ;  she  married  the  petitioner  on 
September  15,  1906,  and  died  in  New  York  city  on  March  15, 
3907,  leaving  her  husband  and  no  known  heirs.     She  died  seized 
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of  the  said  premises  which  was  the  only  real  property  which  she 
owned  at  the  time  of  her  death,  said  property  is  now  alleged  to  be 
worth  not  to  exceed  $700.  The  petitioner  has  paid  taxes  and 
assessments  upon  said  property  and  has  made  some  improvement 
thereon.  This  application  is  presented  in  conformity  with  the 
provisions  of  the  Public  Lands  Law  relating  to  applications  for 
escheated  lands  and  said  application  is  also  in  conformity  with  the 
rules  and  regulations  of  your  honorable  board,  the  said  applica- 
tion having  been  duly  published  for  the  requisite  period  in  a  daily 
newspaper  published  in  Queens  county  and  a  copy  thereof  duly 
.  posted  upon  the  Queens  county  courthouse  door.  The  Public 
Lands  Law  requires,  that  if  the  Commissioners  see  fit  to  execute  a 
release  to  the  petitioner,  who  is  the  husband,  the  same  shall  be 
without  consideration. 

Respectfully  submitted,! 

EDWARD  R,  O'MALLEY, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Attorney^General's  Office, 

Albany,  June  28,  i909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  the 
Syracuse  Cold  Storage  Company  for 
a  grant  of  certain  lands  in  Block  74  in 
the  city  of  Syracuse,  adjoining  the  Erie 
canal  between  West  and  Plum  streets,  re- 
cently  abandoned  by  the   Canal  Board. 

To  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y.: 

Gentlemen. —  I  have  examined  the  petition  of  the  Syracuse  Cold 
Storage  Company  for  a  grant  of  19/1000  of  an  acre  of  land  in  the 
city  of  Syracuse  which  was  duly  abandoned  on  February  24,  1909, 
by  the  Canal  Board  and  hereby  certify  that  the  application  is  made 
to  your  honorable  board  in  pursuance  of  the  statutes  and  the  rules 
and  regulations  of  the  Commissioners  of  the  Land  Office. 
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The  premises  in  question  consist  of  a  narrow  strip  of  land  lying 
on  the  north  side  of  the  Erie  canal  and  bounded  on  the  north  by  the 
lands  of  the  Syracuse  Cold  Storage  Company  and  has  a  frontage 
on  West  street  of  11.97  feet.  There  are  no  other  adjoining 
owners.  Your  honorable  board  has  power  to  order  these  lands  sold 
at  public  auction  to  the  highest  bidder  or  in  your  discretion  may  sell 
the  same  at  private  sale. 

The  applicant  submits  the  affidavit  of  Hon.   William   Cowie, 

former  mayof  of  Syracuse,  a  real  estate  expert  and  a  disinterested 

person  familiar  with  this  property  who.  appraises  the  value  of  the 

same  at  $450.     The  petitioner  offers  $500  for  a  grant  of  said  land. 

Respectfully  yours, 

''■',  Edward  r.  o'M alley, 

Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  30,  1000. 

Before  the  Standing  Committee  of  the  Commissioners  of 
the  Land  Office  on  the  Hearing  of  Remonstrances. 


«rV- 


In  the  Matter  of  the  Application  of  Her- 
bert W.  Cramp  tor  a  grant  of  land  under 
the  waters  of  Jamaica  Bay  in  the  borough 
of  Queens,  Xew  York  city. 


To  the  Commissioners  of  the  Land  Office,  Albany,  N'.  Y,: 

Gentlemen. —  The  above  entitled  application  for  a  grant  of 
35.03  acres  of  land  was  referred  to  your  committee  on  May  17, 
1009,  together  with  the  remonstrance  of  the  corporation  counsel  of 
the  city  of  Xew  York,  who  claims  that  the  lands  under  the  waters 
of  Jamaica  Bay  vested  in  the  city  of  Xew  York  as  the  successor  of 
the  former  town  of  Jamaica  under  colonial  patents  to  that  town  in 
1G0G  and  1685. 

A  hearing  was  had  before  your  committee  on  June  1,  1901). 
Your  committee  desires  to  report  that  the  remonstrance  filed  by 
the  city  is  the  usual  remonstrance  which  has  been  filed  by  the  city 
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of  New  York  to  applications  for  grants  of  land  under  the  waters 
of  Jamaica  Bay.  Your  honorable  board  has  uniformly  overruled 
these  remonstrances  believing  that  riparian  owners  who  desire  to 
make  improvements  in  front  of  their  uplands  should  have  an  op- 
portunity so  to  do. 

Under  a  recent  act  of  the  Legislature  of  1909,  the  city  of  New 
York  accepted  from  the  State  a  grant  of  land  under  the  waters  of 
Jamaica  Bay  in  Queens  county  expressly  excepting  the  lands  in- 
volved in  the  present  application.  It  is  our  opinion  that  the 
present  remonstrance  should  be  overruled  and  that  the  matter 
should  take  the  usual  course  in  uncontested  applications. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Attorney-General's  Offfice, 

Albany,  June  30,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Morris 
Manheimer  and  others,  heirs  at  law  and 
devisees  under  the  last  will  and  testa- 
ment of  Marx  Manheimer,  deceased,  for  a 
release  to  them  of  any  interest  which 
the  People  may  have  in  certain  real 
estate  known  as  No.  116  West  26th 
street,  in  the  City  of  New  York,  owned 
A>y  Gustav  M.  KTaux,  deceased  at  the 
time  of  his  death. 


To  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y.: 

Gentlemen. —  This  is  the  first  application  which  has  been  pre- 
sented to  your  honorable  board  under  the  recent  amendment  to 
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the  Public  Lands  Law  by  chapter  509  of  the  Laws  of  1909,  which 
authorizes  the  purchaser  at  a  judicial  sale  to  apply  to  the  Land 
Board  for  a  release  of  escheated  lands.  - 

The  petition  and  accompanying  papers  disclose  the  following 
situation : 

One  Victorine  N.  Vermeren  on  March  30,  1878,  purchased  the 
premises  in  question.  At  that  time  she  was  a  married  woman  re- 
siding in  New  York  city.  Prior  to  October,  1878,  she  returned  to 
France  and  died  in  Paris  November  20,  1878,  leaving  a  will  which 
she  made  in  Paris  on  October  8,  1878,  wherein  she  states  her  resi- 
dence to  be  Paris  and  disposes  of  certain  property  to  her  two 
brothers  Edward  Charles  Niaux  and  Gustav  M.  Niaux  and  to  her 
two  sisters,  Cecil  Leforte  and  Pauline  Hobbs,  all  of  whom  resided 
in  Paris.  This  will  was  subsequently  admitted  to  probate  by  the 
surrogate  of  itfew  York  county  on  September  26,  1879,  as  a  will 
of  personal  property  only,  and  letters  of  administration  upon  her 
estate  with  will  annexed  were  issued  to  Dudley  F.  Phelps.  The 
decedent  brother  Gustav  died  in  Paris  unmarried  and  without  is- 
sue in  April,  1879,  leaving  his  brother  and  two  sisters  his  only  kin. 

At  the  time  Victorine  Vermeren  purchased  this  property  there 
was  a  mortgage  of  eight  thousand  dollars  upon  the  premises  in 
question.  In  the  year  1880,  a  suit  was  brought  to  foreclose  this 
mortgage  naming  as  parties  defendant  Dudley  F.  Phelps,  as  ad- 
ministrator with  the  will  annexed  of  Victorine  Vermenen,  Peter 
Vermenen,  her  husband,  and  her  sisters  and  brother  Charles;  the 
State  was  not  made  a  party.  At  that  time  there  was  no  provision 
of  law  which  permitted  the  State  to  be  made  a  defendant  in  a 
foreclosure  action.  (See  Seits  v.  Messerchmitt,  117  A.  D.  401, 
affirmed  188  MT.  Y.  587.)  It  was  not  until  the  amendment  to  sec- 
tion 1627  of  the  Code  of  Civil  Procedure  that  the  People  were 
authorized  to  be  made  parties  defendant  in  such  a  foreclosure 
suit.  The  premises  were  sold  under  the  judgment  of  foreclosure 
to  Marx  Manheimer  in  June,  1881,  the  devisor  to  applicants,  for 
$11,050.  The  petitioners  have  recently  entered  into  a  contract 
for  the  sale  of  this  property  for  $34,500  which  is  practically  the 
value  of  the  lot  without  the  buildings  which  are  old  and  will  be 
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torn  down.     This  property  has  greatly  increased  in  value  in  the 
last  few  years  by  reason  of  improvements  in  the  locality. 

At  the  time  of  the  death  of  Victorine  Vermenen,  the  following 
law  was  in  force:  Section  4  of  chapter  115  of  the  Laws  of  1845 
as  amended  by  chapter  261  of  the  Laws  of  1874;  and  chapter  38 
of  the  Laws  of  1875  provided  that  if  any  resident  alien  or  any 
naturalized  or  native  citizen  who  had  purchased  real  estate  within 
this  State  had  died  or  should  thereafter  die  leaving  persons  who 
according  to  the  statutes  of  this  State  would  answer  the  descrip^ 
tion  of  heirs  of  such  deceased  person,  such  person  so  answering 
the  description  of  heirs  of  such  deceased  person,  or  devisees  under 
his  last  will  and  testament  and  being  of  his  blood  whether  citizens 
or  aliens  were  declared  and  made  capable  of  taking  and  holding 
as  heirs  and  devisees  of  such  deceased  person  as  if  they  were  citi- 
zens of  the  United  States,  the  lands  owned  by  such  deceased  alien 
or  citizen  at  the  time  of  his  decease,  but  if  any  of  the  persons  so 
answering  the  description  of  heirs  or  of  such  devisees  as  aforesaid 
of  said  decedent  were  males  of  full  age  they  should  not  hold  the 
real  estate  made  descendable  or  devisable  to  them  as  against  the 
State  unless  they  were  citizens  of  the  United  States  or  in  case  they 
were  aliens  unless  they  made  and  filed  in  the  office  of  the  Secre- 
tary of  State  a  deposition  or  affirmation  declaring  their  intention 
of  becoming  citizens.  It  does  not  appear  that  either  of  the  two 
brothers  of  Victorine  Vermenen  ever  filed  depositions  in  the 
office  of  the  'Secretary  of  State  as  required  by  said  statutes  and, 
therefore,  at  least  one-half  interest  escheated  to  the  State.  As 
to  whether  there  was  an  escheat  as  to  the  other  half  of  said  prem- 
ises depends  upon  the  question  whether  Victorine  Vermeren  was 
a  resident  alien  within  the  meaning  of  the  statute.  It  would 
seem  from  the  testimony  given  by  C.  W.  Towne  of  New  York 
city  in  surplus  money  proceedings  under  said  foreclosure  suit 
that  Victorine  Vermeren  was  for  several  years  prior  to  Sep- 
tember, 1878,  a  resident  of  l^Tew  York  and  carried  on  business 
there  in  her  own  name  and  that  she  went  to  Paris  in  September 
of  that  year  for  the  purpose  of' having  a  surgical  operation  per- 
formed on  her  with  intention  of  returning  to  New  York  and  that 
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she  died  in  Paris  before  the  operation  was  performed  in  Novem- 
ber of  that  year. 

There  have  been  no  adjudications  by  the  courts  upon  the  exact 
definition  of  the  term  "  resident  alien  "  in  connection  with  this 
statute.  She  was  not  in  this  country  at  the  time  of  her  death  and 
all  of  her  relatives  except  her  husband  (with  whom  she  was  not 
living) ,  were  in  Paris  where  she  died.  I  am  unable  to  advise  you 
to  a  certainty  at  this  time  as  to  whether  or  not  her  sisters  were  in 
a  position  to  take  title  to  one-half  of  this  property  under  said 
statute. 

The  petitioners  herein  purchased  this  property  twenty-eight 
years  ago,  apparently  believing  they  had  a  good  title  to  all  of  this 
property.  They  have  held  the  property  ever  since,  paying  taxes 
on  the  same,  and,  while  the  same  has  increased  in  value,  I  think  it 
is  but  fair  to  add  that  it  would  be  a  hardship  now  to  refuse  their 
application  on  reasonable  terms.  The  application  is  made  regu- 
larly in  accordance  with  the  statute  and  the  rules  of  your  honor- 
able board  except  that  the  applicants  merely  ask  for  a  release  of 
the  one-fourth  interest  of  Gustav  Niaux  when  the  State  may  have 
an  interest  by  escheat  in  the  remaining  undivided  portions  of  said 
premises. 

Section  62  of  the  Public  Lands  Law  provides  that  the  Commis- 
sioners may  in  their  discretion  if  they  deem  it  just  to  all  persons 
interested  execute  in  the  name  of  the  State  a  conveyance  on  such 
terms  and  conditions  as  they  may  deem  just  releasing  to  the  peti- 
tioners the  interest  of  the  State  so  acquired  in  such  real  property 
so  sought  to  be  released.  The  petitioners  are  not  included  in  the 
class  of  persons  to  whom  a  release  may  be  made  without  consid- 
eration. 

Respectfully  submitted, 

EDWAED  R.  O'MALLEY, " 

Attorney-General. 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  1,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Mary 
Callanan  for  a  release  of  the  State's  in- 
terest in  lands  which  were  owned  by 
James  Callanan,  her  husband,  at  the  time 
of  his  death,  who  died  without  heirs. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  I  have  examined  the  petition  of  Mary  "Callanan, 
the  widow  of  James  Callanan,  deceased,  showing  the  decedent's 
death  on  April  3,  1908,  leaving  no  heirs. 

The  petition  shows  that  certain  proceedings  were  had  after  the 
death  of  said  decedent,  before  the  surrogate  of  Kings  county, 
which  permitted  and  directed  the  petitioner,  as  administratrix  of 
her  husband,  to  carry  out  a  contract  made  by  the  decedent  in  his 
lifetime  to  convey  to  one  Daniel  F.  Isola  certain  lands  of  the  de- 
cedent known  as  No.  672  Fiftieth  street  in  the  borough  of  Brook- 
lyn, Kings  county,  New  York  city,  of  which  the  legal  estate  was 
in  the  decedent  at  the  time  of  his  death. 

The  Attorney-General  was  given  due  notice  of  this  proceeding 
and  appeared  therein.  Isola,  the  purchaser,  declined  to  accept  the 
conveyance  of  the  petitioner  under  the  order  of  the  surrogate,  upon 
the  ground  that  the  property  technically  escheated  to  the  State 
upon  the  death  of  the  decedent  without  heirs,  and  that  the  sur- 
rogate had  no  jurisdiction  to  direct  the  sale  of  the  State's  property 
even  to  carry  out  a  contract  made  by  the  decedent  in  his  lifetime, 
as  equity  would  seem  to  require. 

The  premises  in  question  are  the  only  real  property  owned  by 
the  decedent  at  the  time  of  his  death.  Said  property  is  of  the 
value  of  $3,000.     No  other  person  than  the  petitioner,  his  widow, 
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and  Daniel  F.  Isola,  who  had  contracted  to  purchase  said  prop- 
erty, has  any  interest  therein  besides  the  State. 

The  petitioner  asks  that  a  release  be  made  to  her  in  order  that 
she  may  carry  out  the  contract  in  writing  made  by  her  deceased 
husband  with  said  Isola,  a  copy  of  which  contract  is  attached  to 
the  petition. 

It  would  appear  that  a  portion  of  the  purchase  price  was  paid 
to  the  decedent  in  his  lifetime  and  that  the  principal  part  remains 
due  the  decedent's  estate.  It  would  appear  that  the  petitioner  is 
without  any  funds  whatever  to  support  herself,  is  occupying  the 
house  in  question,  and  has  no  means  of  subsistence  except  from 
the  rent  of  the  upper  rooms,  and  that  on  account  of  rumors  which 
have  reached  the  tenants  that  the  State  has  some  interest  in  this 
property  the  tenants  neglect  and  refuse  to  pay  rent. .  » 

The  allegation  is  made  that  the  property  was  purchased  ^ith 
money  earned  by  the  petitioner  by  hard  labor  and  the  title  was 
taken  in  the  name  of  her  husband,  who  did  not  support  the  peti- 
tioner, and  that  she,  in  fact,  supported  him. 

I  hereby  certify  that  the  petition  is  prepared  in  accordance  with 
the  statutes  and  rules  and  regulations  of  your  honorable  board 
governing  applications  for  escheated  lands.  As  the  petitioner  is 
the  widow  of  the  decedent,  a  release,  if  your  honorable  board  sees 
fit  to  grant  same,  should  be  made  without  consideration. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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*  STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  17,  1909. 

Befoee  the  Standing  Committee  on  the  Hearing  of  RE- 
MONSTRANCES OF  THE  CoMMISSIONEBS  OF  THE  LAND  OFFICE. 


In  the  Matter  of  the  application  of  Henby 
M.  Hunteb  and  A.  V.  H.  Ellis  for  a 
grant  of  land  under  the  waters  of  the 
Long  Island  Sound  in  the  town  of  Pel- 
ham,  Westchester  county. 

To  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y. : 

Gentlemen. — The  above  named  application  was  referred  to  the 
standing  committee  on  April  30,  1908.  It  is  a  matter  that  was 
undisposed  of  by  the  old  board.  Remonstrances  were  filed  to  this 
application  by  the  town  of  Pelham  by  the  village  of  Pelham 
Manor,  by  Adelo  L.  Allen  and  by  John  C. 'Bouton.  A  hearing 
was  had  before  your  present  committee  on  May  19th  last,  and  on 
the  same  day  your  committee  visited  the  premises. 

This  application  is  for  three  parcels  of  land  under  water ;  par- 
cel No.  1  containing  5  76-100  acres  and  unquestionably  lies  in 
front  of  and  adjacent  to  the  uplands  of  the  applicant.  Concern- 
ing parcels  Nos.  2  and  3  would  say  that  the  same  are  almost  wholly 
comprised  within  a, grant  made  to  Adele  L.  Allen  in  1898,  situate 
in  front  of  not  only  the  uplands  of  Mrs.  Allen  and  John  C.  Bout.on 
but  also  in  front  of  the  town  dock  of  the  town  of  Pelham. 

Your  committee  recommends  that  a  grant  be  made  to  the  appli- 
cant for  the  lands  under  water  applied  for  in  parcel  No.  1,  but 
that  the  application  be  denied  as  to  parcels  2  and  3. 
Respectfully  submitted, 

EDWARD  R.  O'MALLLEY, 

Attorney-General. 
T.  B.  DUNN, 

State  Treasurer. 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  October  1,  1909. 

Before  the  Commissioners  of  the  Land  Office. 


In  the  matter  of  the  application  of  Sophie 
Demars  and  others  for  the  release  to 
Sophie  Demars,  widow,  and  to  Octave 
Demars,  Joseph  F.  Demars,  Leon  P.  De- 
mars,  Victorine  Demars  Fortin,  Alice  De-  . 
mars  Nicole  and  Lucy  Demars  Derosier, 
being  the  widow  and  all  the  children  and 
heirs-at-law  of  Joseph  F.-  Demars,  Sr., 
who  died  Feb.  3,  1894,  a  resident  alien, 
according  to  their  respective  interests  of 
lands  in  the  town,  of  Waverly,  Franklin 
Co.,  N.  Y.,  comprising  about  one  acre, 
which  escheated  to  the  State  upon  the 
death  of  said  Joseph  F.  Demars,  Sr. 


To  the  Commissioners  of  the  Land  Office: 


Gentlemen. — The  petition  and  amended  petition  of  the  forego- 
ing petitioners  show  that  Joseph  F.  Demars.  Sr.,  a  resident  alien, 
died  February  3,  1894,  in  the  town  of  Altamont,  Franklin  Co., 
X.  Y.,  leaving  him  surviving  his  widow,  Sophie,  who  is  now  a 
naturalized  citizen,  and  his  children,  Octave  Demars,  a  citizen  of 
Canada,  Joseph  F.  Demars,  Jr.,  Leon  P.  Demars,  Victorine  De- 
mars Fortin,  Alice  Demars  Nicole,  and  Lucy  Demars  Derosier, 
all  citizens  of  the  United  States. 

That  said  decedent  died  seized  of  a  lot  of  land  in  the  town  of 
Waverly,  Franklin  Co.,  containing  one  acre  of  land  excepting 
therefrom  a  portion  thereof  which  was  conveyed  by  said  decedent 
and  his  wife  in  his  lifetime  to  Archie  Belley,  Peter  Belley  and 
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John  Belley  by  deed  dated  May  10,  1892,  and  recorded  liber  93  of 
Deeds,  page  74,  Franklin  County  Clerk's  office. 

That  the  petitioners  are  the  only  persons  claiming  any  interest 
in  said  real  property. 

That  decedent  left  no  other  lands,  and  no  other  property  of 
any  considerable  value;  and  the  petitioners  pray  for  a  release  of 
the  interest  which  the  State  has  acquired  by  escheat  through  the 
alienage  of  the  husband  and  father  of  the  petitioners.  It  appears 
that  the  premises  are  now  occupied  by  the  widow. 

The  notice  of  this  application  was  duly  published  in  a  Franklin 
county  newspaper  for  the  required  period,  and  a  copy  thereof 
duly  posted  upon  the  front  door  of  the  Franklin  county  court- 
house. * 

It  appears  that  the  decedent  prior  to  his  death  made  a  prelim- 
inary application  to  be  naturalized,  but  he  died  before  his  natural- 
ization was  completed.  Corroborative  affidavits  are  filed  with  the 
application,  together  with  an  abstract  of  title. 

The  Public  Lands  Law  authorizes  the  granting  of  the  release 
prayed  for  upon  the  application  of  any  person  who  would  have 
succeeded  to  such  interest  but  for  his  own  alienage  or  the  alienage 
of  another,  or  by  the  surviving  widow  of  the  person  whose  inter- 
est is  escheated;  and  provides  that  a  conveyance  which  may  be 
made  by  the  Commissioners  of  the  Land  Office  to  a  child  or  sur- 
viving widow  of  any  such  owner  of  an  interest  prior  to  the  escheat 
where  the  value  of  the  property  shall  not  exceed  $10,000,  shall 
be  without  consideration. 

I  further  certify  that  this  application  has  been  made  in  accord- 
ance with  the  provisions  of  the  Public  Land  Law  and  the  rules 
and  the  regulations  of  your  honorable  board  governing  such  ap- 
plications. 

The  lands  which  may  be  released  are  the  lands  described  in  the 
abstract  of  title  accompanying  these  papers  in  a  deed  from 
William  McLaughlin  and  wife  to  Joseph  Demerse,  excepting,  how- 
ever, so  much  thereof  as  is  described  in  another  deed  shown  on 
said  abstract  executed  by  Joseph  Demars  to  Archie,  Peter  and 
John  Belley,  and  a  release  would  properly  be  made  to  the  peti- 
tioners as  follows: 
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To  Sophie  Demars,  widow,  a  life  estate  in  one-third  thereof 
being  her  dower  right  therein,  and  to  the  other  petitioners  an 
That  value  of  such  property  of  which  the  decedent  died  seized 
does  not  exceed  $2,500. 

equal  Undivided  one-sixth  thereof  subject  to  said  dower  right  of 
their  mother,  Sophie  Demare. " 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-GeneraL 


STATE  OR  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  5,  1909. 

Before  the  Standing  Committee  on  the  Hearing  of  Re- 
monstrances of  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  application  of  Kath- 
erine  E.  Kavanagh  f  or  a  grant  of  lands 
under  the  waters  of  Jamaica  Bay  in  the 
borough  of  Brooklyn,  Kings  county,  at 
Oanarsie,  for  beneficial  enjoyment. 


To  the  Commissioners  of  the  Land  Office : 

Gentlemen. — The  above  entitled  application  together  with  the 
remonstrance  of  the  corporation  counsel  of  the  city  of  New  York 
was  duly  considered  by  your  committee  at  a  meeting  held  March 
2,  1909. 

The  grounds  of  the  formal  remonstrance  by  the  city  of  New 
York  were  that  the  title  to  lands  under  water  was  vested  in  the 
city  of  New  York  under  colonial  patent  to  the  former  town  of 
Flatlands,  but  upon  the  hearing  the  corporation  counsel  called  at- 
tention  to  the  fact  that  the  grant  as  applied  for  extends  beyond  the 
only  bulkhead  line  fixed  by  law,  and  calls  attention  to  the  pro- 
visions of  subdivision  5  of  section  75  of  the  Public  Lands  Law 
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(chapter  46  of  the  Consolidated  Laws)  authorizing  grants  by  your 
honorable  board  of  lands  under  water  adjacent  to  and  surround- 
ing Long  Island,  "  but  not  beyond  any  permanent  exterior  water 
line  established  by  law."  Your  committee  is  of  the  opinion  that 
the  last  point  raised  on  the  argument  by  the  corporation  counsel 
is  well  taken,  and  that  your  honorable  board  has  no  power  to  grant 
lands  under  water  applied  for  outside  of  the  bulkhead  line  estab- 
lished in  1875,  the  applicant  being  unable  to  show,  and  it  does  not 
appear  that  any  subsequent  bulkhead  line  has  ever  been  established. 

The  alleged  ownership  of  the  city  of  New  York  in  the  lands 
under  waters  of  Jamaica  Bay  under  colonial  patents  has  been  so 
many  times  overruled  by  your  honorable  board  that  your  commit- 
tee are  of  the  opinion  that  their  remonstrance  should  be  over- 
ruled in  this  instance  in  that  respect,  and  your  committee  are  of 
the  opinion  that  your  honorable  board  has  full  power  to  make  a 
grant  to  the  applicant  of  so  much  of  the  lands  applied  for  as  lie 
between  the  bulkhead  line  of  1875  and  the  mean  high  water  line, 
but  such  grant  if  made  should  be  in  the  usual  restrictive  form  of 
grants  within  the  limits  of  the  city  of  New  York. 

The  applicant's  map  "A"  is  so  prepared  as  to  enable  the  State 
Engineer  and  Surveyor  to  draw  a  new  description  of  the  lands 
within  the  bulkhead  line  to  be  inserted  in  any  patent  which  your 
honorable  board  may  see  fit  to  grant,  and  also  to  compute  the 
acreage  of  the  lands  within  the  limited  area. 
Eespectfully  submitted, 

EDWAED  E.  O'MALLEY. 

Attorney-General. 

FEANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 


Digit 


zed  by  G00gle 


970  Report  of  the  Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  18,  1909. 
Before  the  Commissioners  of  the  Land  Office. 

In  the  matter  of  the  application  of  Fred 
Brown  for  a  release  to  him  of  the  inter- 
est of  the  State  in  and  to  a  village  lot  of 
land  in  the  Village  of  Bath,  Steuben 
County,  New  York,  which  escheated  to 
the  State  upon  the  death  of'  his  wife 
Margaret  Miller  Brown,  deceased. 

To  the  Honorable  the  Commissioners  of  the  Land  Office: 

Gentlemen. — 'The  above  entitled  matter  having  been  referred 
to  me  for  my  examination,  I  have  the  honor  to  report  as  follows : 

The  verified  petition  of  the  applicant  shows  that  he  was  mar- 
ried to  Margaret  Miller,  the  decedent,  in  the  year  1903,  and  in 
the  year  1908  he  removed  to  Bath,  Steuben  county,  New  York. 
That  in  February,  1908,  he  purchased  for  $900  a  house  and  lot 
in  the  village  of  Bath  as  a  place  of  residence  for  himself  and  wife, 
paying  for  the  same  out  of  moneys  which  he  had  saved  from  his 
own  earnings  as  a  boatman,  but  took  title  to  said  lot  in  his  wife's 
name,  alleging  that  he  did  so  upon  the  express  agreement  with  his 
wife  that  she  would  convey  the  same  to  him  upon  his  request  for 
her  to  do  so,  or  otherwise  so  dispose  of  the  same,  that  in  the 
event  of  her  death  it  should  become  his  property.  The  premises 
are  described  at  length  in  the  petition. 

Margaret  Miller  Brown,  his  wife,  died  intestate  at  Bath,  Steu- 
ben county,  New  York,  on  June  16,  1908,  leaving  no  heirs  so  far 
as  the  petitioner  is  able  to  ascertain.  She  left  no  other  property 
The  value  of  the  said  house  and  lot  is  $1,000,  but  the  same  is 
subject  to  a  mortgage  given  by  Margaret  Miller  Brown  to  one 
Delia  M.  Long  for  $200.  No  other  persons  have  any  interest  in 
said  premises.  An  administrator  has  been  appointed  of  the  per- 
sonal property  of  said  decedent  and  the  various  claims  have  been 
presented  against  the  decedent's  estate  for  debts  and  funeral  ex- 
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penses.  An  application  was  made  to  the  surrogate  of  Steuben 
county  for  leave  to  sell  said  real  estate  for  the  payment  of  debts 
but  the  petitioner  is  advised  that  the  present  application  for  a 
release  of  the  State's  interest  in  said  escheated  lands  would  be  to 
the  material  interest  of  himself  and  his  deceased  wife's  creditors. 
The  application  is  made  in  accordance  with  the  statutes  and 
the  rules  and  regulations  of  your  honorable  board  have  been  com- 
plied with.  Your  honorable  board  has  full  power  to  grant  the 
release  prayed  for  and  if  such  release  should  be  ordered  it  should 
be  made  under  the  terms  of  the  statutes  without  consideration  to 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  18,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  matter  of  the  application  of  Phebe 
L.  Duffy  for  a  release  to  her  of  the  in- 
terest of  the  State  in  a  certain  tract  of 
real  estate  containing  twenty  acres  in  the 
town  of  Hanover,  Chautauqua  county, 
New  York,  which  escheated  to  the  State 
upon  the  death  of  her  husband  James 
H.  Duffy,  deceased. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — The  above  entitled  matter  having  been  referred 
to  me  for  my  examination,  I  have  the  honor  to  report  as  follows : 

That  the  verified  petition  of  the  applicant  shows  that  by  deed 
dated  April  29,  1903,  her  husband  James  H.  Duffy,  then  a  resi- 
dent of  the  town  of  Hanover,  Chautauqua  county,  New  York, 
acquired  title  in  fee  to  a  tract  of  twenty  acres  in  said  town  de- 
scribed at  length  in  the  petition.  That  on  July  13,  1907,  the  said 
James  H.  Duffy  died  intestate,  leaving  no  heirs  him  surviving,  but 
leaving  the  petitioner,  his  widow. 
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The  value  of  the  premises  is  stated  in  the  petition  and  in  the 
accompanying  affidavits  to  be  about  $800.  The  petitioner  has  a 
right  of  dower  therein.  The  official  searches  annexed  show  that 
no  other  persons  appear  to  have  any  interest  in  said  escheated 
property  which  is  all  of  the  real  estate  which  said  decedent  owned 
at  the  time  of  his  death.  The  petitioner  and  her  deceased  hus- 
band occupied  said  premises  up  to  the  time  of  the  decedent's  death. 

The  application  is  made  in  accordance  with  the  statutes,  and  the 
rules  and  regulations  of  your  honorable  board  have  been  com- 
plied with.  Your  Honorable  Board  has  full  power,  under  the 
provisions  of  the  Public  Lands  Law,  to  execute  the  release  applied 
for  and  if  granted  such  release  should  be  without  consideration. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

A  ttorney-  General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  18,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  matter  of  the  application  of  Mary 
Briscoe  Franklin  for  a  release  to  her 
of  the  interest  of  the  State  in  certain  real 
estate  known  as  Xo.  77  Rochester  avenue, 
Brooklyn,  Kings  county,  which  escheated 
to  the  State  upon  the  death  of  her  hus- 
band Martin  Rowland  Franklin,  de- 
ceased. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  matter  having  been  referred  to 
me  for  my  examination,  I  have  the  honor  to  report  as  follows: 

That  the  verified  petition  of  the  applicant  show9  that  on  May 
13,  1909,  her  husband  Martin  Rowland  Franklin  died  intestate 
seized  in  fee  of  a  house  and  lot  known  as  No.  77  Rochester  avenue, 
Brooklyn,  New  York,  which  is  described  at  length  in  the  petition, 
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leaving  the  petitioner,  his  widow,  and  no  heirsrat-law.  The  de- 
cedent at  the  time  of  his  death  was  the  Bishop  of  the  African 
Methodist  Episcopal  Church.  He  was  born  in  slavery.  The 
premises  in  question,  which  are  stated  in  the  accompanying  affi- 
davits to  be  of  the  value  of  from  $2,500  to  $5,000,  were  purchased 
by  the  decedent  in  the  year  1902  subject  to  a  mortgage  of  $1,300 
which  is  still  a  lien  upon  said  premises.  The  petitioner  resides 
upon  the  premises  sought  to  be  released  and  has  a  right  of  dower 
therein.  The  petition  further  shows  that  no  other  person  was  in- 
terested in  said  premises  and  that  the  said  property  is  the  only 
real  estate  left  by  said  decedent. 

The  petitioner  was  married  to  the  decedent  on  March  15,  1882, 
and  lived  with  him  until  his  death. 

The  application  is  made  in  accordance  with  the  statutes,  and 
the  rules  and  regulations  of  your  honorable  board  have  been  com- 
plied with.  Your  honorable  board  has  full  power  under  the  pro- 
visions of  the  Public  Lands  Law  to  execute  the  release  applied 
for  and  should  they  determine  that  such  release  be  issued  it  is 
required  by  the  statute  to  be  made  without  consideration. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 
.    Attorney-General. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  18,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  matter  of  the  petition  of  Sarah  H. 
Barnes  and  others  for  a  revocation  of 
the  grant  of  land  under  water,  made  bv 
the  Commissioners  of  the  Land  Office  to 
the  Midland  Railroad  Terminal  Com- 
pany, on  December  15,  1908. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — Pursuant  to  a  resolution  of  your  Honorable  Board 
passed  at  a  meeting  held  on  the  25th  of  August,  1909,  the  above 
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matter  was  referred  to  me  with  power  to  take  such  action  as  I 
deem  wise,  to  set  aside  certain  letters  patent  of  the  above  named 
Midland  Railroad  Terminal  Company,  and  both  parties  to  the 
controversy  having  been  heard  at  length  upon  all  the  different 
phases  involved,  and  after  a  full  examination  of  all  the  documen- 
tary and  record  evidence  which  has*  been  submitted,  I  have  the 
honor  to  report  as  follows: 

That  the  petition  herein  shows  that  the  petitioners,  Sarah  H. 
Barnes,  Charlotte  H.  Barnes,  Mary  E.  Barnes  and  Emily  Barnes 
are  the  owners  as  tenants  in  common,  and  the  petitioner  Harry  W. 
Putnam  is  the  lessee  of  a  portion  of  the  same,  of  certain  land  ly- 
ing in  the  Fourth  Ward  of  the  Borough  of  Richmond,  in  Rich- 
mond county  Xew  York.  That  a  portion  of  said  land  is  bounded 
on  the  northwest  by  Red  Lane,  also  called  Lincoln  Avenue,  with 
a  frontage  on  the  sea  of  nearly  one-fifth  of  a  mile,  and  a  tract 
under  water  in  front  of  and  adjacent  to  the  above  mentioned  up- 
land, and  running  its  whole  width  and  extending  under  the  sea 
several  hundred  feet  to  the  pier  and  bulkhead  lines,  as  recom- 
mended by  the  Board  of  Revision  of  the  Exterior  pier  and  Bulk- 
head Lines  of  the  Harbor  of  New  York  around  Staten  Island  in 
1879. 

That  the  petitioners  own  land  under  water  on  both  sides  of  the 
land  owned  by  the  Midland  Railroad  Terminal  Company  as  fol- 
lows :  On  the  north,  49  acres  purchased  in  1907  for  $312,  and  on 
the  south  13  acres  purchased  for  $319.  That  the  grants  of  land 
under  water  to  the  petitioners  were  without  restrictions  or  reser- 
vations of  any  kind. 

That  in  or  about  the  month  of  December,  1899,  the  Midland 
Railroad  Terminal  Company  made  an  application  to  the  Land 
Board  for  a  grant  of  certain  land  under  water  adjacent  to  its 
pioperty  in  Richmond  county.  The  application  asked'  for  the 
grant  of  such  land  as  was  therein  described,  "  and  also  the  right 
to  improve  and  build  piers,  under  the  law,  on  the  land  under  water 
in  front  of  the  land  above  described,  out  to  the  exterior  pier- 
head line  established  by  Harbor  Line  Board,  and  approved  by  the 
Secretary  of  War  March  4,  1890,  and  bounded  by  the  northerly 
and  southerly  lines  of  the  above  described  tract  of  land  extended 
to  said  pierhead  line."     Such  application  also  contained  the  fol- 
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lowing  statement;  "  It  is  the  intention  of  the  undersigned  to 
apply  for  an  absolute  title  in  fee  simple,  for  said  land  under 
water." 

A  remonstrance  to  such  grant  was  filed'  by  the  City  of  New 
York,  and  the  application  was  pending  before  the  Land  Board 
until  April  2,  1902,  at  which  time  letters  patent  were  issued  to 
said  company  of  about  sixteen  acres  of  land  under  water,  ap- 
praised at  the  value  of  $2,447.14  ($150  per  acre)  and  that  amount 
was  paid  into  the  treasury  of  the  State  for  the  aforesaid  grant  — 
such  patent  giving  to  the  Midland  Railroad  Terminal  Company 
the  right  "to  erect  on  the  land  under  water  herein  granted,  a 
pier  or  piers  and  buildings  or  structures  of  a  substantial  charac- 
ter," but  it  contained  the  following  restrictive  provision: 

"This  grant  is  made  upon  the  express  condition  that  the 
said  party  of  the  second  part,  its  successors  and  assigns,  shall 
not  make,  erect  or  maintain,  or  cause  or  allow  to  be  made, 
erected  or  maintained  any  fence,  building,  excavation  or  other 
obstruction  of  any  kind  in  or  upon  the  land  lying,  between 
the  lines  of  high  and  low  water  as  they  are  now  or  hereafter 
shall  exist,  that  shall  in  any  manner  obstruct,  interfere  with, 
inconvenience  or  prevent  any  person  or  persons  from  or  in 
crossing  or  recrossing  in  any  manner  or  way  said  land  be- 
tween high  and  low  water  mark.''* 

That  prior  to  the  execution  of  said  letters  patent,  the  said  Mid- 
land Eailroad  Terminal  Company  had  commenced  extensive  im- 
provements of  the  land  owned  by  them,  upon  the  beach  and  up-  - 
lands.  It  had  cleared  up  the  land,  removed  the  brush  and  drift- 
wood, the  sand  dunes  were  leveled,  a  broad  board  walk  was  built 
along  the  whole  front  of  its  property,  hotels  and  a  theatre  were 
constructed,  many  different  kinds  of  amusements  were  established, 
and  the  place  converted  into  an  attractive  resort  for  the  inhabitants 
of  New  York  and  the  several  cities  in  that  vicinity.  A  trolley 
company  made  connection  with  the  locality,  and  steamboats  began 
to  ply  between  New  York  and  the  place.  The  company  extended 
a  pier  from  a  point  on  the  land  above  high  water  mark  some  bp^»- 
teen  hundred  feet  into  the  sea,  and  it  is  claimed  that  it  expended 
over  a  million  dollars  in  the  development  of  the  grounds  and  the 
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various  improvements  that  it  made  in  and  upon  "the  property,  and 
it  became  a  popular  resort  for  a  good  class  of  people  seeking  for 
afternoon  and  evening  entertainment  for  themselves  and  friends. 
The  Midland  Eailroad  Terminal  Company  now  claim  that  they 
did  not  know  of  the  restrictions  which  were  included  in  their 
grant  until  a  law  suit  was  commenced  as  hereinafter  stated,  but  it 
appears  that  on  November  2,  1901,  a  letter  was  sent  by  the  then 
Secretary  of  State  to  John  C.  Payne,  the  attorney  for  the  com- 
pany, informing  him  of  the  appraisal  which  had  been  made  by 
the  Land  Board,  of  the  land  included  in  the  company's  original 
application,  and  that  the  grant  would  contain  the  precise  con- 
dition which  was  afterwards  inserted  in  the  deed  that  was  finally 
issued.  On  November  6,  1901,  another  letter  was  written  by  the 
Secretary  of  State  to  the  same  attorney,  evidently  in  reply  to  a 
letter  written  by  Mr.  Payne  in  which  an  explanation  as  to  the 
proposed  restrictions  was  asked  for,  and  the  reasons  for  the  same 
were  given  by  the  Secretary.  On  January  11,  1902,"  the  Secre- 
tary of  State  again  wrote  Mr.  Payne  acknowledging  receipt  of 
an  amended  application,  informing  him  that  letters  patent  had 
been  directed  to  be  issued  by  the  Land  Board  upon  the  payment 
within  three  months  of  $2,447.14,  the  purchase  price  for  the  land 
applied  for  by  the  company  by  its  amended  application,  $5.00 
patent  fee,  and  closed  with  this  statement: 

"  The  patent  will  contain  the  same  condition  and  reser- 
vation that  was  imposed  by  the  Commissioners  in  the  origi- 
nal grant  as  ordered  October  31,  1901." 

It  is  thus  made  very  clear  that  whether  the  members  of  the 
company  had  personal  knowledge  of  the  restrictive  clause  or  not, 
that  their  attorney  and  confidential  counsel  had  full  information 
of  the  proposed  condition,  and  the  company  is  therefore  fairly 
chargeable  with  knowledge  of  the  limitation  and  restriction  which 
was  put  in  the  grant. 

In  building  its  pier,  the  company  constructed  the  same  over  the 
strip  of  land  between  low  and  high  water  mark. 

In  1900,  the  petitioners,  Sarah  H.  Barnes  and  others,  made 
some  improvements  upon  their  side  and  put  up  some  attractions 
for  the  purpose  of  securing  some  of  the  public  patronage  that 
was  coming  to  the  seashore  at  that  locality,  but  such  attractions 
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were  not  of  the  elaborate  style  or  value  of  those  erected  by  the  Mid- 
land Railroad  Terminal  Company,  and  the  different  parties  thus 
became  rivals  to  a  certain  extent.  Both  parties  had  a  license  and 
surf  bathing  was  one  of  the  features  of  the  locality,  and  as  both 
parties  had  some  attractions,  the  public  patronage  was  somewhat 
divided,  the  company  doing  a  large  business,  and  the  petitioners 
a  fairly  flourishing  business  in  the  summer  of  1901. 

Some  time  thereafter  the  company  fenced  off  the  bents  under 
the  pier  and  built  a  shed  over  what  was  high  water  mark  and 
across  an  old  way  generally  called  a  boulevard,  and  the  public 
were  somewhat  obstructed  from  passing  from  the  company's  prem- 
ises on  to  the  public  bulkhead  at  the  end  of  Eed  Lane,  and  later, 
the  company  constructed  a  sand  pumping  plant  which  would 
pump  up  sand  from  the  waters  on  to  the  bulkhead,  which  kept  it 
wet  and  interfered  with  the  passage  of  the  public  on  to  the  peti- 
tioners' premises. 

The  petitioners  claimed  that  these  acts  on  the  part  of  the  com- 
pany were  violative  of  the  restrictions  contained  in  its  letters  pat- 
ent, and  on  or  about  July  1,  1905,  the  petitioners  commenced  an 
action  in  the  Supreme  Court  to  enjoin  and  restrain  the  company 
from  maintaining  buildings  or  structures  across  or  upon  the  Sea 
Side  Boulevard  or  a  pier  upon  the  land  between  high  and  low 
water  mark  that  would  interfere  with  the  passage  of  the  public, 
also  from  using  the  sand  pump,  etc.  An  answer  was  interposed 
by  the  company  and  the  action  tried  and  finally  reached  the  Court 
of  Appeals  upon  a  certified  question  of  law,  and  resulted  in  the 
Court  of  Appeals  holding  that  the  company  had  the  right,  as  lit- 
toral owner  or  by  virtue  of  its  letters  patent,  to  construct  and 
maintain  a  pier  that  was  reasonably  adapted  to  the  purpose  for 
which  it  was  primarily  intended,  and  that  was  to  provide  a  means 
of  passage  from  the  upland  to  the  sea,  but  in  so  far  as  the  com- 
pany transcended  such  bounds,  the  rights  of  the  public  remain  un- 
affected, and  that  by  the  maintenance  of  plank  from  spile  to  spile 
under  the  pier  so  as  to  form  a  fence  barring  passage,  and  the 
erection  of  a  shed  on  the  platform  extending  to  the  sea  and  thereof 
constituted  the  usurpation  of  rights  which  the  company  never  ac- 
quired as  littoral  owner,  either  under  its  title  to  the  uplands  or 
as  patentee  by  grace  of  the  State,  and  that  such  usurpation  was 
an  invasion  of  the  public  rights  in  the  foreshore. 


Digit 


zed  by  G00gle 


978  Report  of  the  Attorney-General, 

In  the  discussion  of  the  question  involved  upon  the  appeal,  the 
court  made  the  following  observation  in  reference  to  the  letters 
patent  held  by  the  company: 

"  It  is  apparent  from  the  most  cursory  reading  of  this 
patent  that  if  all  its  language  was  to  be  adopted  in  its  strictly 
literal  meaning,  the  condition  would  operate  to  annul  the 
grant.  It  would  have  been  impossible,  of  course,  for  the 
defendant  to  construct  a  pier  or  other  structure  of  substan- 
tial character  to  extend  from  the  land  under  water  to  the  up- 
land, without  obstructing  in  some  degree  the  right  of  passage 
which  the  public  had  along  the  foreshore.  It  is  necessary, 
therefore,  to  give  the  condition  in  the  patent  its  reasonable 
and  obvious  meaning,  and  when  that  is  done  it  matters  but 
little  whether  the  defendant  rests  upon  its  letters  patent  or 
upon  its  legal  right  as  a  littoral  owner." 

The  case  is  reported  in  193  New  York,  378. 

After  the  rendition  of  the  decision  by  the  Court  of  Appeals, 
the  Midland  Railroad  Terminal  Company  made  an  application 
to  the  Land  Board  for,  and  upon  the  15th  day  of  December,  1908, 
obtained  a  new  patent  for  the  same  land  under  water,  which  was 
granted  to  it  under  the  original  letters  of  April  2,  1902,  but  en- 
tirely free  from  the  conditions  and  restrictions  mentioned  in  such 
former  patent,  and  after  it  had  received  its  new  grant  the  company 
was  allowed  to,  and  did  thereafter  serve  a  supplemental  answer 
setting  up  as  a  defense  the  rights  acquired  by  it  under  the  patent 
of  December  15,  1908. 

It  is  claimed  by  the  petitioners,  and  conceded  by  the  Midland 
Railroad  Terminal  Company,  and  fully  established  by  the  records 
of  the  Commissioners  of  the  Land  Office,  that  the  company  did 
not,  previous  to  its  application  for  the  grant  of  December  15, 
1908,  cause  a  notice  required  by  section  71  of  the  Public  Lands 
Law,  chapter  317  of  the  Laws  of  1894  (now  section  76  of  the 
Consolidated  Public  Lands  Law)  to  be  published  in  any  news- 
paper printed  in  Richmond  county,  nor  cause  a  copy  of  such  notice 
to  be  posted  upon  the  door  of  the  courthouse  of  said  county  and 
that  the  petitioners  had  no  notice  of  said  application.  The  com- 
pany, however,  claims  that  the  application  was  simply  for  a  con- 
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firmatary  grant  of  a  defect! ve*  title,  and  that  it  could  be  made 
under  thj  power  conferred  upon  the  Commissioners  by  section  10 
of  the  Public  Lands  Law  (chapter  317,  Laws  of  1894)  without 
posting  or  publication  of  any  notice.  The  powers  and  duties  of 
the  Land  Board  are  purely  statutory,  and  unless  the  right  to  issue 
such  letters  without  notice  existed  by  a  fair  construction  of  the 
statute,  they  were  granted  without  jurisdiction  and  therefore  with- 
out force  or  effect. 

People  v.   Page,   39  App.   Div.,   120    (note),  People  v. 
Schmerhorn,  19  Barb.,  558. 

The  power  to  confirm  defective  grants  is  conferred  by  such  sec- 
tion upon  the  Commissioners  when  either  of  two  conditions  exist : 
First,  when  a  sale  has  been  lawfully  made  or  directed  and  all 
the  jurisdictional  facts  existed  to  authorize  the  grant  through 
some  accidental  ommission  or  manifest  error  the  patent  was  not 
actually  isseud ;  and,  Second,  where  a  patent  has  been  isseud  but 
is  "  deficient  or  manifestly  erroneous  in  description  or  otherwise." 
Neither  of  these  conditions  existed  which  would  call  for  the  exer- 
cise of  the  discretion  of  the  Commissioners  to  grant  the  letters 
of  December  15,  1908.  The  only  possible  application  of  either 
condition  lies  in  the  second,  as  the  former  letters  were  issued  and 
in  existence  at  the  time  of  the  application  for  a  new  patent. 
Neither  can  it  be  successfully  claimed  that  the  former  grant  was 
""  deficient  or  manifestly  erroneous  in  description  or  otherwise  " 
as  the  proceedings  of  the  Land  Board  show  clearly  that  it  was  the 
deliberate  purpose  of  the  Board  at  the  time  of  the  issuance  thereof 
to  include  therein  the  precise  conditions  and  restrictions  that  ap- 
pear in  such  former  grant,  and  even  if  the  company's  officers  were 
unaware  of  such  restrictions  in  the  grant  until  a  long  time  after 
it  was  given,  it  cannot  be  claimed  that  it  was  either  deficient  or 
erroneous,  so  far  as  the  Land  Board  was  concerned,  as  it  was  ex- 
actly the  kind  of  a  grant  which  the  Board  intended  to  give.  The 
policy  of  the  Land  Board  was  changed  somewhat  just  prior  to 
such  former  grant,  but  I  cannot  see  what  difference  it  makes  what 
the  reasons  or  motives  were  which  culminated  in  the  insertion  of 
such  restrictive  clause,  as  it  is  apparent  that  it  was  inserted  in 
pursuance  of  the  resolution  of  the  Board,  and  such  patent  was  not 
deficient  or  manifestly  erroneous  in  description  or  otherwise,  and 


Digit 


zed  by  G00gle 


980  Kbpobt  of  the  Attorney-General. 

it  is  only  when  there  is  a  failure  to  issue  a  patent  through  acci- 
dent or  there  is  a  clear  and  manifest  error  or  defect  in  the  letters 
issued  that  a  Board  would  have  the  authority  to  issue  a  confirma- 
tory grant  or  to  change  or  reverse  the  action  of  a  former  Board. 

People  ex.  rel.  Best  v.  Preston,  62  Hun,  185-189.  Af- 
firmed 131  N.  Y.  644. 

Osterhoudt  v.  Eigney,  98  K  Y.  222. 

U.  S.  v.  Bank  of  the  Metropolis,  40  U.  S.  377. 

I  am  very  clearly  of  the  opinion  that  the  grant  of  December 
15,  1908,  was  made  without  jurisdiction  and  is  null  and  void,  as 
no  notice  was  either  published  or  posted  as  required  by  law,  and 
no  authority  was.  vested  in  the  Commissioners  to  issue  the  same 
as  a  confirmatory  grant  under  the  circumstances  as  they  existed. 
The  rights  reserved  to  the  State  by  the  former  grant  were  valu- 
able and  could  only  be  transferred  by  full  compliance  with  the 
article  V,  chapter  317,  Laws  of  1894,  but  the  letters  of  December 
15,  1908,  were  issued  and  delivered  to  the  Midland  Railroad  Ter- 
minal Company  without  additional  compensation  for  such  rights. 

I  am  unable  to  find  any  authority  vested  in  the  Land  Board  to 
cancel  or  annul  the  letters  issued  December  15,  190-8,  notwith- 
standing they  are  void.  Provision  is,  however,  made  by  section 
1957  of  the  Code  of  Civil  Procedure,  for  the  maintenance  of  an 
action  to  vacate  or  annul  letters  patent  upon  certain  grounds 
therein  specified,  by  the  Attorney-General  whenever  he  has  good 
reason  to  believe  that  an  act  or  omission  specified  in  such  section 
can  be  proved,  and  that  the  person  to  be  made  defendant  has  no 
sufficient  legal  defense. 

The  resolution  of  the  Commissioners  of  the  Land  Office  re- 
ferring this  matter  to  me  would  seem  to  imply  that  I  should  take 
some  action  to  set  aside  the  patent  issued  to  the  Midland  Bailroad 
Terminal  Company,  but  I  take  it  that  it  was  referred  to  me  for  a 
report  as  to  what  ought  to  be  done  under  the  circumstances,  and  I 
have  therefore  adopted  that  construction  of  the  resolution,  as  the 
attorneys  representing  the  respective  parties  to  this  controversy 
seem  to  agree  that  such  is  a  fair  interpretation  to  be  placed  upon 
the  same.     (Page  101  of  argument.) 

It  is  claimed  by  the  petitioners  that  the  patent  of  December 
15,  1908,  creates  a  cloud  upon  the  title  of  the  State,  and  that  it 
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was  obtained  by  means  of  a  fraudulent  suggestion  or  concealment 
of  a  material  fact  made  by  or  with  the  knowledge  or  consent  of 
some  or  all  of  the  officers  of  the  company,  and  that  the  company 
having  secured  the  right  to  set  up  such  void  grant  in  a  supple- 
mental pleading  in  the  action  which  is  still  pending,  and  inasmuch 
as  neither  the  people  of  the  State  nor  the  Land  Commissioners 
are  parties  to  the  action,  the  petitioners  may  not  be  allowed  to 
attack  the  validity  of  such  grant,  and  that  an  action  should  be 
commenced  by  and  in  the  name  of  the  people  to  remove  the  cloud 
upon  the  State's  title  and  restore  the  parties  to  the  positions  which 
they  respectively  held  before  the  issue  of  the  void  grant  of  Decem- 
ber 15,  1908. 

As  previously  stated,  there  are  no  restrictions  or  limitations 
upon  the  title  of  the  petitioners  upon  both  sides  of  the  company's 
land,  and  no  similar  restrictions  upon  the  title  of  any  of  the  other 
owners  of  land  along  that  side  of  Staten  Island.  It  also  appears 
that  the  company  paid  a  much  higher  consideration  per  acre  for 
the  land  conveyed  to  it  under  the  original  patent  than  that  con- 
veyed to  the  petitioners,  and  the  litigation  which  is  pending  has 
grown  out  of  a  persona]  and  private  controversy  between  a  couple 
of  riparian  owners,  rivals  for  the  same  business,  and  has  become 
bitter  and  acrimonious.  If  the  other  titles  along  that  shore  were 
burdened  with  the  same  restrictions,  an  action  might  very  prop- 
erly be  brought  in  the  interest  of  the  public  to  annul  such  grant 
and  thus  restore  the  revstrictions  which  were  eliminated  by  the 
latter  letters,  as  the  company's  title,  without  the  restrictive  clause 
hereinbefore  referred  to  would  occupy  about  the  same  legal  status 
as  all  the  other  littoral  owners  along  that  shore. 

The  Court  of  Appeals  held  in  Town  of  Brookhaven  v.  Smith, 
188  N.  Y.  74,  and  reiterated  the  same  doctrine  in  Barnes  v. 
Midland  E,  E.  Terminal  Co.,  193  N".  Y.  378,  that  a  littoral  or 
riparian  owner  has  the  right  to  construct  and  maintain  a  pier 
from  his  upland  into  the  sea  to  enable  him  to  make  reasonable 
use  of  his  upland,  and  notwithstanding  the  restrictions  in  the 
company's  grant  which  was  before  the  court  and  fully  considered 
in  the  last  above-mentioned  case,  it  held  that  the  company  had 
the  right  to  maintain  its  pier,  and  "  just  so  far  as  it  was  a  neces- 
sary consequence  of  the  reasonable  exercise  of  that  right  to  obstruct 
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the  foreshore  and  thus  to  limit  the  free  and  convenient  passage  of 
the  public,  the  defendant's  (company's)  rights  are  superior  to  all 
others  save  those  reserved  to  Congress  and  the  State  Legislature. 
To  the  extent  that  the  defendant  transcended  these  bounds,  the 
rights  of  the  public  remain  unaffected," 

It  is  thus  made  clear  that  with  or  without  the  restrictive  clause 
in  the  letters  patent,  the  company  has  the  right  to  maintain  its 
pier,  and  it  is  claimed  by  the  attorneys  for  the  company,  and  not 
strenuously  denied  by  the  attorneys  for  the  petitioners,  that  all 
the  other  obstructions  complained  of  have  ceased  to  exist,  either 
by  nonnser  or  by  changes  caused  by  the  action  of  the  elements. 
The  petitioners  claim  that  the  obstructions  have  been  discontinued 
on  account  of  the  law  suit  which  is  still  pending,  and  that  the 
same  or  other  obstructions  will  be  renewed  unless  the  restrictions 
are  restored  by  the  cancellation  of  the  second  letters  patent,  and 
the  answer  is  made  that  there  will  be  ample  opportunity  to  insti- 
tute such  an  action  after  the  offense  has  been  committed. 

I  think  the  Land  Commissioners  acted  without  full  knowledge 
or  information  of  all  the  conditions  and  circumstances  surround- 
ing the  premises  at  the  time  of  the  issuance  of  the  letters  patent 
of  December  15,  1908,  and  that  the  same  were  granted  under  a 
misapprehension  of  the  law  and  the  facts,  and  that  the  same  are 
jurisdictionally  defective  and  void,  and  that  an  action  could  be 
maintained  to  vacate  or  annul  the  same  under  the  authority  of 
section  1957. 

In  consideration  of  all  the  facts  and  circumstances  surrounding 
this  controversy,  I  have  reached  the  conclusion  that  an  opportu- 
nity should  be  given  the  Midland  Railroad  Terminal  Company 
to  surrender  their  letters  under  date  of  December  15,  1908,  and 
consent  that  the  same  be  canceled  and  discharged  of  record,  and 
make  another  application  to  the  Land  Commissioners  for  another 
patent  free  from  the  conditions  and  restrictions  imposed  by  the 
letters  of  April  2,  1902,  upon  notice  of  such  application  as  pro- 
vided by  section  76  of  the  Public  Lands  Law,  and  if  said  com- 
pany declines  to  avail  itself  of  this  privilege  and  refuses  to  sur- 
render its  deed  or  consent  to  its  cancellation  as  hereinbefore  sug- 
gested within  thirty  days  after  the  filing  of  this  report,  that  the 
petitioners  be  given  privilege  to  bring  and  prosecute  an  action  by 
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and  in  behalf  of  the  people,  in  my  name  as  Attorney-General  of 
the  State,  to  vacate  or  annul  the  same  as  provided  by  section 
1957  of  the  Code  of  Civil  Procedure,  but  to  give  a  bond  to  the 
people  of  a  sufficient  amount,  to  be  approved  by  me,  to  save,  pro- 
tect and.  indemnify  the  iState  against  any  possible  costs  or  judg- 
ment that  may  be  found  or  entered  against  it  in  such  action,  but 
such  action  to  remain  at  all  times  subject  to  my  control. 
All  of  which  is  respectfully  submitted. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney -General. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  18,  1909. 

To  the  Honorable  The  Commissioners  of  the  Lamd  Office: 

Pursuant  to  a  resolution  of  your  honorable  board,  I  have 
examined  into  the  merits  of  the  application  of  Charles  A.  Stein 
in  his  own  behalf  and  in  behalf  of  Frances  Weiss  for  the  pay- 
ment or  allowance  of  certain  taxes  upon  property. purchased  by 
them  of  the  State. 

It  seems  that  certain  real  property  situated'  in  the  Borough 
of  the  Bronx,  City  of  New  York,  was  purchased  by  the  State  on 
the  30th  day  of  October,  1902,  under  foreclosure  of  Loan  Com- 
missioners' mortgages  Nos.  993,  994,  1001  and  1002  and  that 
certain  other  real  property  was  purchased  on  the  29th  day  of 
October,  1903,  on  foreclosure  of  Loan  Commissioners'  mortgages 
Nos.  978  and  979.  These  are  the  properties  involved  in  the 
petition  of  Charles  A.  Stein  and  Frances  Weiss,  above  referred  to. 

The  petitioners  purchased  the  above  mentioned  properties  at 
an  auction  sale  conducted  under  the  direction  of  the  State 
Engineer,  pursuant  to  authority  of  your  honorable  board. 

At  the.  time  when  the  State  acquired  title  to  the  said  real 
estate  on  the  foreclosure  of  the  Loan  Commissioners'  mortgages, 
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there  were  certain  taxes  and  assessments  unpaid  upon  the  prop- 
perty.  These  the  Commissioners  did  not  pay  and  they  are  not 
paid  at  the  present  time.  It  is  contended  by  the  petitioners  that 
the  Commissioners  should  have  paid  these  taxes  and  asssess- 
ments  and  that  in  bidding  at  the  sale  of  the  property  the  peti- 
tioners had  the  right  to  assume  that  all  taxes  and  assessments 
which  were  valid  liens  at  the  time  of  the  foreclosure  sale  had 
been  paid  by  the  Commissioners. 

In  the  terms  of  sale,  which  were  read  by  the  auctioneer  and 
which  upon  being  signed  became  the  contracts  of  sale  of  all  these 
properties,  there  was  included  the  following  clause: 

"  All  taxes,  assessments  and  water  rates,  or  other  liens 
or  incumbrances  upon  said  premises  at  the  time  of  sale 
or  are  assessed  or  become  liens  previous  to  the  passing  of 
title  are  to  be  paid  by  the  purchaser." 

Under  the  above  clause  I  am  of  the  opinion  that  the  obligation 
rests  upon  these  petitioners  to  pay  all  taxes  which  were  liens 
upon  the  property  at  the  date  of  sale,  May  27,  1908.  The  con- 
tention that  the  petitioners  had  the  right  to  assume  that  all  taxes 
up  to  the  date  of  foreclosure  sale  had  been  paid  is  based  upon  the 
provisions  of  the  Code  of  Civil  Procedure  (section  1676).  How- 
ever, this  section  applies -only  to  referees,  and  does  not  apply, 
in  my  judgment,  to  the  method  of  foreclosure  prescribed  for  the 
sale  of  loan  mortgage  property.  Had  the  taxes  been  paid  by  the 
Commissioners  there  would  have  been  added  no  doubt  the  amount 
thereof  to  the  cost  of  the  property  and  we  may  safely  assume 
that  the  Commissioners  of  the  Land  Office  would  have  fixed  a 
different  up-set  price  for  these  properties. 

I  am,  therefore,  of  the  opinion  that  the  application  of  the 
petitioners  should  be  denied.  In  view  of  the  fact  that  they  claim 
to  have  been  misled  as  to  the  question  of  taxes  and  assessments 
upon  the  property  at  the  time  of  the  foreclosure  sales,  it  would 
be  within  the  authority  of  the  Commissioners  of  the  Land  Office 
to  relieve  them  from  their  contract  of  purchase  on  such  terms 
as  may  be  deemed  fair  and  the  properties  be  readvertised  for 
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sale.     Attached  hereto  is  a  report  as  to  the  validity  of  the  liens, 
I  return  herewith  the  petition  and  exhibits. 

All  of  which  is  respectively  submitted. 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  23,  1909. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of^ 
Jennette  Travis  for  a  release  of  the 
interest  of  the  State  in  certain  lands  in 
Livingston  county  which  escheated  upon 
the  death  of  her  husband,  Benjamin 
Travis,  on  September  3,  1908,  intestate 
and  without  heirs. 


^ 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen.- —  The  petition  in  the  above  entitled  matter  having 
been  referred  to  me  for  examination,  I  have  the  honor  to  report 
thereon  as  follows : 

The  petition  herein  and  the  corroborative  affidavits  show  that 
the  petitioner  was  married  to  Benjamin  Travis  over  forty  years 
ago.  That  said  Benjamin  Travis  died  in  the  Town  of  Leicester, 
Livingston  county,  N.  Y.,  on  or  about  September  3,  1908,  in- 
testate, and  seized  of  a  farm  of  thirty  one  and  nineteen-twentieths 
(31  19/20)  acres  in  said  town,  which  is  described  in  said  petition. 
That  said  farm  was  purchased  by  Benjamin  Travis  in  the  year 
1887  from  one  Eva  Clark,  for  $2,500.00  and  a  purchase  money 
mortgage  was  given  back  by  Benjamin  Travis  to  Eva  Clark  on 
the  same  day  for  $1,500.  It  appears  that  there  is  now  due  upon 
said  mortgage  the  sum  of  $1,400  and  some  interest. 
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The  said  decedent  left  no  children  or  heirs.  He  was  a  soldier 
in  the  civil  war  and  during  his  lifetime  received  a  pension.  The 
petitioner  is  sixty-eight  years  of  age  and  broken  in  health,  and 
has  no  means  except  a  little  personal  property  amounting  to  about 
$50.00  left  her  by  the  decedent,  and  also  a  pension  of  $12.00 
a  month. 

The  land  in  question  is  located1  about  four  miles  from  the  in- 
corporated village  of  Moscow,  and  has  depreciated  in  value  so 
that  the  present  market  value  of  said  farm  is  about  $1,700.00, 
which,  after  the  deduction  of  the  amount  due  upon  the  mortgage, 
will  leave  about  $300.00  equity  for  the  petitioner. 

The  application  is  made  in  accordance  with  the  statute  and 
the  rules  and  regulations  of  the  Land  Board.     Your  honorable 
Board  has  full  power  to  order  the  release  applied  for  and  such 
release,  if  deemed  proper,'  should  be  without  consideration. 
Respectively  submitted, 

EDWARD  R.  O'MALLEY, 

A  ttorney-Gen  eral. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  7,  1909. 

Before  the  Standing  Committee  on  the  Hearing  of 
Remonstrances. 


In  the  Matter  of  the  Application  of  Fran- 
cis A.  Watson,  Jane  P.  Watson  and 
Elizabeth  T.  Watson  for  a  grant  of  land 
under  the  waters  of  the  Bronx  river  in 
the  borough  of  the  Bronx,  New  York 
City,  for  restricted  beneficial  enjoyment. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — The  above  entitled  application  having  been  re- 
ferred to  us  for  our  examination,  we  have  the  honor  to  report 
thereon  as  follows : 
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A  remonstrance  in  this  case  was  filed  by  the  Corporation  Coun- 
sel of  the  City  of  New  York,  upon  the  ground  tfcat  the  lands  un- 
der water  applied  for  belong  to  the  City  of  New  York  by  virtue 
of  colonial  patent  to  the  ancient  town  of  Westchester.  The  mat- 
ter was  notieed  for  hearing  before  your  committee  for  September 
7,  1909,  and  although  the  Corporation  Counsel  was  given  due 
notice  of  such  hearing,  he  did  not  appear.  The  Applicants  sub- 
mitted the  matter  upon  a  brief,  showing  that  the  lands  now  ap- 
plied for  formed  a  small  part  of  lands  patent  March  4,  1893,  to 
"Robert  C.  Watson,  Francis  A.  Watson  and  others,  as  trustees, 
under  the  last  will  and  testament  of  William  Watson,  deceased, 
for  beneficial  enjoyment;  that  the  former  grant,  so  far  as  the 
land  included  in  the  present  application  is  concerned,  was  defec- 
tive because  the  uplands  adjacent  thereto  were  not  owned  by  the 
said  patentees  as  trustees  but  were  owned  by  two  of  them  as  in- 
dividuals; that  the  conditions  of  the  letters  patent  then  issued 
were  fully  complied  with,  and  that  they  regard  this  present  ap- 
plication as  practically  one  for  a  confirmatory  grant. 

The  remonstrances  of  the  city  of  New  York  to  application  for 
grants  of  lands  under  water  in  the  tidewater  rivers  and  creeks  in 
the  borough  of  the  Bronx  based  upon  the  sole  ground  of  these 
ancient  colonial  patents  have  been  so  frequently  overruled  that 
your  committee  has  no  hesitation  in  advising  that  the  same  course 
be  pursued  in  the  present  instance  in  order  that  the  riparian 
owners  may  have  the  privilege  of  making  necessary  improvements 
along  their  shore  fronts. 

We  therefore  return  this  application  to  your  honorable  board 
upon  the  failure  of  the  Corporation  Counsel  to  appear  before 
your  committee  at  a  hearing  at  which  he  was  notified  to  be  pres- 
ent, and  advise  that  the  application  take  the-  usual  course  of  un- 
contested applications. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

T.  B.  DUNN, 

State  Treasurer. 

FRANK.  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK, 

Attobney-Genebal's  Office, 

Albany,  December  8,  1909. 

Before  the  Standing  Committee  on  the  Heabing  of 
of  Remonstbances. 


In  the  matter  of  the  application  of  Louise 
U.  Eldbidge  for  a  grant  of  land  under 
water  in  the  town  of  .North  Hempstead, 
Nassau  county,  N.  Y.,  for  beneficial  en- 
joyment. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — The  above  entitled  application  having  been  re- 
ferred to  the  undersigned  on  August  18,  1909,  together  with  the 
formal  remonstrance  of  the  town  of  North  Hempstead  by  George 
B.  Stoddart,  attorney,  we  have  the  honor  to  report : 

That  this  matter  was  duly  noticed  for  hearing  before  your 
committee  for  October  5,  1909.  At  such  hearing,  the  applicant 
appeared  by  counsel,  but  no  one  represented  the  remonstrants. 
Subsequently  a  letter  was  received  by  us,  directed  to  your  honor- 
able board  by  George  B.  Stoddart,  attorney  for  the  remonstrants 
stating  that  he  did  not  care  for  a  hearing  before  the  standing 
committee  and  had  no  objection  to  the  application  being  passed 
along  to  a  final  hearing.  He  desires,  however,  the  privilege  of 
being  heard  before  the  full  board  in  order  to  put  the  case  in  po- 
sition so  that  if  the  town  desires  to  assert  its  rights,  under  ancient 
colonial  charter,  to  the  lands  under  water  applied  for  in  an  action 
in  the  Supreme  Court,  it  will  not  be  prejudiced  by  any  assertion 
that  through  its  silence  it  consented  to  the  grant. 

As  your  honorable  board  has  uniformly  overruled  similar  re- 
monstrances to  the  Town  of  North  Hempstead,  and  have  made 
grants  upon  the  assumption  that  the  State  and  not  the  town  is 
the  owner  of  landte  under  water  in  Little  Neck  Bay  where  these 
lands  are  situated,  we  herewith  return  the  application,  pursuant 
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to  Rule  5,  and  suggest  that  the  matter  take  the  usual  course  of 
uncontested  applications. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
T.  B.  DUN^, 

State  Treasurer. 

FRANK.  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  8,  1909. 

Before  the  Standing  Committee  on  the  Hearing  of 
of  Remonstrances. 


In  the  matter  of  the  application  of  Benja- 
min Lowenstein  for  a  grant  of  land  un- 
der the  waters  of  Arthur  Kill  at  Totten- 
ville,  Richmond  county  for  beneficial  en- 
joyment. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. — The  above  entitled  application  having  been  re- 
ferred to  the  undersigned,  together  with  a  protest  of  the  Commis- 
sioner of  Docks  of  the  City  of  New  York  against  the  granting  of 
this  application  for  the  reason  that  the  southerly  line  of  the  land 
applied  for  would  overlap  a  grant  formerly  made  to  Gilbert  C. 
Dean  in  1887  and  would  also  cut  off  any  riparian  right  to  the 
lands  under  water  possessed  by  the  owner  on  the  southerly  side 
of  the  applicant's  property,  we  have  the  honor  to  report: 

That  the  matter  was  duly  noticed  for  hearing  before  your  com- 
mittee for  September  7  last,  at  which  time  the  applicant  appeared 
hj  counsel  and  filed  an  amended  map  and  description  to  conform 
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to  the  protest  of  the  Dock  department.  No  one  appeared  on  be- 
half of  the  remonstrant  at  said  hearing,  and  the  objection  of  the 
Dock  department  having  been  removed,  we  can  see  no  objection 
to  a  grant  being  made  as  shown  by  the  amended  map  and  descrip- 
tion, and  would  recommend  that  this  application  take  the  usual 
course  of  uncontested  applications. 

Respectfully  submitted, 

EDWARD  R  O'MALLEY, 

Attorney-General. 
T.  B.  DUNN, 

State  Treasurer. 

FRANK.  M.  WILLIAMS, 

Stcde  Engineer  and  Surveyor. 
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536,  538,  545,  547,  549,  552,  554 
555,  557,  559,  562,  567,  569,  572 

State  Canal  Board    470,  473,  475,  478,  482,  483,  485 

State  Civil  Service  Commission 573,  577,  578,  581,  583,  586,  587,  589,  591. 
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.State  Commission   of  Highways 598,  599,  600,  602,  004,  606,  G09,  610 

611,  612,  614,  617,  620,  624,  626,  627,  6J0,  631 
633,  636,  639,  641,  643,  644,  645,  648,  650,  654 
655,  660,  663,  663,  667,  670,  672,  673,  676,  678 

State  Commission  in  Lunacy   £95,  597 

State  Commissioner  of  Agriculture    681,  682;  683 

State  Commissioner  of  Health    684,  685 

State  Commissioner  of  Labor    688,  689,  691,  692 

State  Comptioller 332,  334,  336,  337,  341,  344,  346,  350,  352 

334,  356,  357,  358,  361,  333,  364,  336,  3l8,  369 
371,  372,  374,  377,  378,  381,  382,  383,  385,  337 

State  Engineer,  and  S.  rveyor  403,  403,  437,  409,  411,  412,  413,  415,  410 

417,  420,  422,  425,  426,  427,  429,  431 
434,  435,  437,  441,  443,  444,  448,  450 
454,  455,  457,  459,  460,  462,  467,  468 

State  Hscal    Supervisor    693,  695,  693,  697,  699,  700,  702,  703 

State  Institutions,  Bedford  Reformatory   for  Women 857 

State  Institutions,  Craig  Colony 844,  845,  846,'  847,  849 

State  Institutions,  Custodial  Asylum,  New  ark   852,  853 

State  Institutions,  House  of  Refuge,  Randall's  Island 863 

State  Institutions,  Letch  worth    Village    865 

State  Institutions,  Raybrook    Hospital    861 

State  Institutions,  Rome  Custodial  Asylum   858 

State  Institutions,  Thomas  Indian  School 851 

State  Institutions,  Woman's  Relief  Co:  ps  Home,  Oxford 868 

State  Public   Service  Commission    •. 706 

State  Reformatory  for  Women,  President  of 857 

State,  Secretary  of.     (See  Secretary  of  State.) 

State  Superintendent  of  Banks 7n,  712,  715,  716,  7.8,  720,  723,  724,  727 

728,  730,  732,  733,  735,  736,  737,  738,  739,  740 

State  Sapeiiutendent  of  Elections    742 

(See  Opinion,  New  York  Office.) 

State  Superintendent  of  Insuranca    745,  747,  749,  750,  752,  755 

756,  759,  761,  764,  774,  776 
777,  779,  783,  784,  787,  788 

State  Superintendent  of  Prisons   791,  792,  802,  804,  8C6,  808,  810 

811,  812^  813,  815,  819,  822 

State  Superintendent  of  Public  Works    824,  825,  823,  828,  829 

State  Superintendent  of  Weights   and   Measures    834,  835,  837,  839 

State  Treasurer 388,  389,  395,  397,  401 

State  Water  Supply  Commission 841 

Stevens,  Frank  W.,  Secretary  Public  Service  Commission 706 

Stevens,  Frederick  C,  Superintendent  of  Public  Works 824,  825 

826,  828,  829 

Stover,  Charles,  Secretary  New  York  Hospital  for  Tuberculosis 861 

Superintendent  of  Banks    710,  712,  715,  716,  718,  720,  723,  724,  727 

728,  730,  732,  733,  735,  736,  737,  738,  739,  740 

Superintendent  of  Craig   Colony    844,  845,  846,  847>  849 

Superintendent  of  Elections 742 
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Superintendent  of  Insurance 745,  747,  749,  750,  752,  755,  756,  759,  761 

764,  774,  776,  777,  779,  783,  784,  787,  788 

Superintendent  of  Prisons '. 791,  792,  802,  804,  806,  808,  810 

811,  812,  813,  815,  819,  822 

Svpe  intendent  of  Public  Works 824,  825,  82 3,  828,  829 

S  perihtendent  Rome  Custodial  Asylum 858 

Superintendent  of  Weights  and  Measures 834,  835,  837,  839 


Tax  Commissioners,  State  Board  of 522,  524,  525,  52S,  530,  532,  533,  535 

536,  533,  545,  547,  549,  552,  554 
555,  557,  559,  562,  567,  569,  572 

Thomas  Indian  School,  President  Board  of  Managers 851 

Thompson,  Darin,  Town  Clerk,  Moscow 911 

Treasurer.     (See  State  Treasurer.) 


Veile,   Sheldon   T 595 


Ware,  Franklin  B.,  State  Architect 503,  505,  508 

Water   Supply   Commission 841 

Weights   and  Measures,   Superintendent  of.     (See   State   Superintendent 
Weights  and  Measures.) 

White,   Horace,  Lieutenant-Governor 310,  313 

Whitin,  E.  Stagg,  Expert,  Labor  Department 900 

Whitmyre,  J.  L.,  Chairman  County  Clerk  Committee,  Schenectady 875 

Williams,  Clark,  Slate  Comptroller 381,  382,  383,  385,  387 

Williams,  Clark,  Superintendent  of  Banks. 710,  712,  715,  716,  718,  720 

723,  724,  730,  732,  733,  735 
Williams,  Frank  M.,  State  Engineer .  403,  408,  407,  409,  411,  412,  413,  415,  416 

417,  420,  422,  425,  426,  427,  429,  431 
4*34,  435,  437,  441,  443,  444,  448,  450 
454,  455,  457,  459,  460,  462,  467,  468 

Williams,  John,  Commissioner  of  Labor 688,  689,  691,  692 

Woodbury,  E.  E.,  Secretary  State  Board  Tax  Commisisoners 522,  524 

525,  528,  530,  532,  533,  535,  536,  538,  545,  547 

549,  552,  554,  555,  557,  559,  562,  567,  569,  572 

Wood,  James,  President  Bedford  State  Reformatory 857 
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return  of,  to  owner 475 

highways : 

repair  of  bridges  and  culverts 630 

whether  included  in  total  mileage  towns ► .  617 

Accident,  insurance  against,  under  section  70,  Insurance  Law 776 

Accounts,  town  auditors,  publication  of 910 

Address  at  Hudson  Fulton  celebration,  payment,  member  of  commission 

for : 387 

Adjutant-General: 

settlement  claim  for  damages  by  injured  member  New  Jersey  Guard.  502 

Admiralty  proceedings,  trust  company  may  not  issue  bonds  in 732 

Affidavits,  election,  student  vote,  etc 900 

Agent  and  warden,  Clinton  Prison,  sale  of  timber  by 806 

Agents,    insurance    companies,    expenses    under    "  Select    and    Ultimate 

Method  " 761 

Agricultural  Law: 

quarantine,  enforcement  of,  by  sheriffs 683 

right  of  Commissioner  to  experiment  for  suppression  infectious  dis- 
eases in  domestic  animals 682 

State  colleges  and  schools,  estimates  to  Legislature  of  moneys  re- 
quired  for    681 

State    Fair    Commission,    appointment    superintendent    grounds    and 

buildings 313 

supply  of  water  to  by,  by  city  of  Syracuse 310 

Agricultural  societies: 

payment   organization    tax 315 

Alien  may  not  act  as  vice-president  of  bank 737 

Alteration  orders.     (See  Barge  Canal.) 

Amendment  section  7,  Barge  Canal,  faithful  performance  bonds 482 

Annual  meetings  for  election  bank  directors,  adjournment  of 739 

Annuities,   Oneida   Indians 273 

Application,  widow  for  admission  Women's  Relief  Corps  Home .  . : 868 

Appropriations: 

Barge  Canal  land,  limit  as  to  navigable  flow  line 452 

highways,  where  cost  of  completion  exceeds 676 

sewage  disposal  plant,  Western  House  of  Refuge 505 

Armories,  State  Armory,  Albany,  violation  Eight- Hour  Law 511 

Assembly  Bill  No.  317.  proposed  dissolution  village  of  Bridgewater 898 
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filing  statement  of  election  expenses 925 

supervisor,  Gneonta,  not  eligible  to  office  of 913 

Assessments: 

Barge  Canal  property,  exemption  from  tax. . . . 899 

corporations  in  existence  less  than  one  year 378 

farm  divided  by  tax  district 569 

farms  separated  by  town  lines 528,  533,  549 

situate  in  .two  towns §52 

fraternal  beneficiary  societies,  notices  of 755 

highways,    street   railways 602 

property  West  Virginia  Pulp  and  Paper  Company 547 

school  districts,  whether  State  should  pay  bonded  indebtedness  and 

interest 354 

Assignment  moneys  due  on  highway  contracts 401 

Attorney,  employment  of,  in  extradition  proceedings 693 

Auditors,  towns: 

improvement  highways   .. . .  887 

publication  accounts  of 910 

Automobiles,  licenses  chauffeurs,  where  members  of  family 382 

Autopsies  patients  dying  at  Craig  Colony 845 
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marking  of    924 

Banking  Law: 

alien  may  not  act  as  vice-president  of  bank. 737 

annual  meetings  for  election  directors 739 

corporations  formed  under  Article  X 318 

Samaritan  Loan  Society,  use  of  word  "  loan  "  in  title 733 

monthly  statement  of  purchase  sale,  loans,  etc 715 

notice  of  intention  to  organize  bank,  publication  of 716 

reduction  capital  Niagara  Falls  Safe  Deposit  Company 738 

savings  banks,  agreement  with  national  banks  as  to  investment  se- 
curities    720 

bonds,  canal,  held  by  German  Savings.  Banks,  tax  on 352 

City  of  Cohoes,  investment  in,  whether  legal 736 

mortgage,  railroad  corporations,  as   investments ...712-740 

Oklahoma,  investment  surplus  deposits  in 728 

Port  Commission,  Louisiana,  investment  in 730 

unincumbered  real  property  as  investment  for 723 
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substitution  of  securities  for  New  York  City  bonds 727 

trust  companies,  Commonwealth  Trust  Company,  no  power  to  issue  ' 

bonds  in  admiralty  proceedings 732 

deposits  in,  by  County  Treasurer  "preferred"   where  company 

is  dissolved 371 

deposits  limited  to  25  per  cent,  paid-up  capital,  application  of, 

to  loans 735 

deposits,   time  certificates 718 

Hudson  Trust  Company,  proposed  change  of  location 710 

loans  to  firm  of  which  director  is  member  prohibited 724 

Banks  as  depositories  State  moneys: 

filing  bond,  with  State  Treasurer 388-395 

liability  State  Treasurer , 389 

Banks: 

canal   fund  deposits 491 

filing  notice  of  intention  to  organize 716 

investments,  agreement  with  national  banks 720 

submission  monthly  statement  to  directors 715 

Barge  Canal: 

abandoned  lands,  return  of  to  owner 411-475 

appropriation  land  by  State,  exemption  tax 899 

b?rme  bank,  construction  of  as  tow-path 434 

bridges,  D.  &  H.  Co.  spur  track,  Keenan  Lime  Co.  issue  alteration 

order   by   State    Engineer. 420 

highway,  Adams  Basin,  discontinuance  of 450 

highway,  Argyle  street,  alteration  order 485 

How  land  Island,  Sibley  Estate,  appropriation  of 455 

International  Railway  Company  change  of  grade  on   approach 

over  Tonawanda  creek,  expense  of 422 

intei section  Rochester,  Syracuse  &  Eastern  Railway  and  others, 

settlemsnt  with  Canal  Appraiser 425 

intersection  West  Shore  R.  R.  near  Clyde,  settlement  with  ap- 
praiser    426 

Mchawk  river,  Yisscher's  Ferry,  application  lesidents  for 427 

raising  New  York  Central  bridge  Three  River  Point,  expense  of.  444 
West   Shore   Railroad   over   Clyde   river,   lowering   water   pipes 

New  York  Central  Railroad. 460 

contracts,  alteration  or  discontinuance  of  highways,  payment   from 

Barge  Canal   fund 473 

closing  highways  where   necessary 415 

emergncy  case3,  alteration  plans  by  State  Engineer •  406 

faithful  performance  bonds    482 

No.    6,  alteration  and  supplemental  agreennnts,  obligation  con- 
tractor to  sign    470 

No.  27,  alteration  order  highway  bridge  Argyle  St.,  siuic2  gate, 

etc 485 

No.  12,  alteration  side  slop 3 s  and  removal  of  spoil 416 
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path  and  construction  berme  bank 434 

No.  27,  Champlain  canal,  slides  during  excavation  affecting  tow- 
path  417 

No.  24,  construction  guard  gate  Crocker's  Reef,  changes  in 412 

No.  33,  construction  locks  and  sluice  gates  let  as  separate  con- 
tacts       457 

No.  60,  discontinuance  highway  bridge  Adams  Basin,  extension 

h;ghway,  expense  of 450 

No.  20,  dredging  Mohawk  river,  division  work  into  sections....     478 
No.  12^  dredging   Oneida   river   at    Three   Rivers,   complaint   for 

'  muddying  of  waters    429 

No.  60,  encroachment     buildings     on     "blue     line"  .  (Schreiber 

Claim)    .  .  '. 483 

No.  2E5,  Ferguson    Contracting    Company,    cancelation    of,    coffer 

dams,  ren.oval  of,  etc • 459 

No.  11,  Fort   Orange    Construction    Company    second    class    em- 
bankment, word  "structures"  applies  to  channel 431 

No.  14,  liens   filed    for   labor   and   material,   power   of    Superin- 
tendent Public  Works  to  withhold  money 826 

No.  31,  Little  Falls,   extraordinary   emergency  under   section  3, 

Labor    Law     407 

No.    9,  ownership   Hall   building,   Knowlosville,   change   of   plan 

and  restoration  of,  to  owner 437 

No.  60,  64,  66,  payment  contractor  for  additional  weight  of  cul- 
vert   pipes     448 

No.  14,  sale  of  quarry  stone  at  Crescent 403 

No.     9,  surplus  waters,  application  Fulton  Pulp  and  Paper  Com- 
pany  for   increased  bulkheads 443 

dam  across  Wood  Creek  and  agreement  with  Whitehall  Silk  Mill...     454 

navigable  flow  line,  elevation  of 452 

navigation  of  private  vessels  chartered  by  contractor 828 

reconstruction   pipe- line   across   Wood   Creek,   Whitehall,   release   of 

State   from   damage 825 

sale  of  portion   Erie  canal   between   Main   street  and  Fort   Porter, 

Buffalo 706 

sewers   draining  into   navigable   waters,  Whitehall  and  Tonawanda, 

authority  canal  board  to  prevent 829 

surplus   waters,   application   Fulton    Pulp   and    Paper   Company   for 

increased "  bulkhead?    443 

hydraulic  construction  Lcckport,  control  of  by  State 468 

lease  of  from  Hinckley  reservoir 467 

width  and  depth  of  locks 441 

Berme  bank: 

Contract  No.   25,  construction  of  as  two-path 434 

Bids  and  proposals,  highway  improvement 602 

National  G  a:d,  rejection  of  by  A'.ljt  ant- General 497 

Blue  Line,  encroachment  011,'  rights  of  State 483 
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Brooklyn  Training  School,  power  of  Governor  to  remove 293 

Letchwortk  Village,  place  of  meeting,  etc 865 

Newark  Custodial  Asylum,  power  of  to  remove  Superintendent 853 

Thomas  Indian  School,  number  of 851 

Board  of  Water  Supply,  New  York: 

appointment  of  Dr.  Ernst  J.  Lederle 578 

Bonds: 

aid  of  railroads,  State  tax  retained  by  county 330 

banks  designated  for  deposit  State  moneys,  to  file  with  Comptrol- 
ler   3^8,  S95 

Barge  Canal,  amendment  to  section  7 482 

canal  improvement,  held  by  German  Savings  Bank 352 

City  of  Cohoes,  whether  legil  investment  for  savings  banks 736 

contractors  on  highway  work,  release  of,  from  liability 672 

covered  by  mortgage,  whether  "  tangible  "  property. . . ; 563 

Eastern  Railway  of  Minnesota,  as  investment  for  savings  banks...  712 

executed  by  personal  sureties,  whether  State  Treasurer  may  accept.  395 

improvement,  Cayuga  and  Seneca  canal 317 

highway,  Otsego  county,   issue   of 890 

highway,  Town   of  Long  Lake,  issue  of 369 

New  York  Central  Railroad,  apportionment  tax  on 545 

New  York  City,  substitution  securities  for 727 

Mobile  &  Ohio  Railroad,  as  savings  bank  investment 740 

mortgages,  New  York  City  bonds  offered  in  exchange 727 

partly   within    and    partly   without    State    as    security    on,    ex- 
emption of   from   tax 559 

Port  Commission,  Louisiana,  as  investment  for  savings  banks 730 

State  of  Oklahoma,  as  investment  for  savings  banks 728 

steamship  agencies,  filed   with  Comptroller 368 

release  of  sureties    382 

supervisor  town  of  Montezuma,  failure  to  give 624 

sureties  for  payment,  liens  on  vessels,  cargoes,  etc 929 

town  of   Smithtown,  issue  of 905 

trust    companies,   admiralty   proceedings 732 

Boundaries: 

highways,  deviation  in  route,  expense  of,  etc 3S1 

Bridges  and  culverts: 

abandonment  highways,  repair  of  630 

Barge  Canal: 

alteration,  West  Shore  Railroad  over  Clyde  river 460 

approaches  to  Tonawanda  Creek,  change  of  grade,  expense  of.  422 

D.  &  H.  Company  spur  track,  Keenan  Lime  Company 420 

discontinuance  of  on  Contract  60 450 

intersection  right  of  way,  Rochester,  Syracuse  &  Eastern  R.  R.  425 
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intersection   West   Shore   Railroad 426 

Minden,   repair   of    645 

Mohawk  river  at  Visscher's  Ferry 427 

New  York  Central,  raising  of,  over  Oneida  river  at  Three  River 

Point : 444 

high\i  ay,  Argyle  street,  changes  in -. ". 485 

highways    over    canals ♦ 455 

Lyell  avenue  and  Allen   street 409,  435,  824 

toll  bridge  companies,  where   assessed .535,  536 

Bridgewater,  dissolution  village  of '.".  t » 898 

Brooklyn  Training  School  for  Boys,  power  of  Governor  to  remove  mem- 
ber Board  of  Managers 293 

Buildings : 

Contract  No.  9,  Barge  Canal,  disposal  of  Hall  property 437 

encroachment   of,  on  Blue  Line 483 

Bulkhead  at  Fulton,  application  to  increase  size  of ...    443 

Burial,  soldier's  widow,  no  provision  for  headstone 919 

Business  Corporation  Law: 

formation  of  stock  corporation  "for  purposes  of  sanitarium   not  al- 
lowed under  provisions  of 517 


Canal  Board: 

duty  of,  in  connection  with  plans  of  State  Water  Supply  Commission     462 

Canal  fund  depositories: 

authority  not  to  be  delegated  to  Comptroller  and  Treasurer 492 

Canal  fund  deposits: 

termination   agreement   with  transfer  office 491 

Canal  Law: 

bridges,  Lyell  avenue,  Rochester,  plans  and  specifications.  .  .409,  435,  824 

town  of  Miiiden,  erection  steel  structure,  Otsequaga  creek 645 

highways,   alteration   in    (section    110) 473 

discontinuance,   bridge   Adams   Basin 450 

Canals: 

drainage  of  sewers  into 829 

improvement  bonds  held  by  German  Savings  Bank,  tax  on 352 
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employed  in  business  within  the  State 357 

reduction  of,  Niagara  Falls  Safe  Deposit  Company 738 

voting  power  of  stockholders 323,  325 

Cayuga  and  Seneca  canal,  bonds  for  improvement  of 317 

Certificates: 

deposit,  trust  companies 718 

employment,  issued  by  health  officers 691 

Great  Northern  ore  properties,  transfer  of,  tax  upon 361 

incorporation,  Secretary  of  State  to  file  under  decision  People  ex  rel. 

Brown  v.  Koenig 323 

word   "  loan  "   in   title 318 

nomination,  Justice  Supreme  Court,  Second  Judicial  District 328 

notary  public,  use  of  married  name,  etc 284 

organization  banks  to  contain  names  of  the  incorporators 716 

Change  of  grade: 

bridges,  Tonawanda  creek,  expense  of 422 

damage    to   property    from 665 

highways,   tracks   upon    641,  644 

Charters: 

amendment  of  United  Spates  Title  Guaranty  and  Indemnity  Com- 
pany   ' 788 

Chauffeurs,  licenses,  members  of  family  need  not  procure 322 

Children,  institutions   for  education  of,  under  control  State   Board   of 

Charities 520 

Cities: 

Cohoes,  investment  in  bonds 736 

criminal  courts,  employees  commission  to  inquire  into 577 

Lcckport,   hydraulic   construction   at 468 

New  York,  special  city  bills,  return  of,  to  Governor 269 

New  York,  taking  of  county  road  for  reservoir  purposes 614 

Niagara  Falls,  petition   for  new  water  supply 841 

Olean,   State   road   within  territorial   limits  of 626 

Oneida,  construction  road  726,  city  liable  for  $50  per  mile 667 

Oneonta,  expense  of  construction  East  End  road 670 

State  road  within  limits  of 650 

second-class,  sealer  of  weights  and  measures  in 581 

Citizenship,  change  of  domicile  person  who  is  a  public  charge 877 

Civil  Service  Law: 

Commission    to   investigate   courts,   whether   employees   of   are   sub- 
ject  to 577 

county  engineers  and  superintendent  of  highways,  office  of 599 

Director's  Assistant,  State  Libraiy,  examination  for,  rating  of 573 

employees  State  Engineer,  reappointment  of 598 

examiner,  Civil  Service  Commission,  extra  compensation 589 
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fire  patrols,  Forest  Preserve,  are  exempt  from  examination 583 

legislative  employees  not  subject  to   (section  19) 577 

municipalities,    appointment    sanitary    expert,    water    supply,    New 

York  Gity    578 

sealer  of  weights  and  measures  in  unclassified  service 581 

notarial  clerks.  New  York  County  Clerk's  office,  appointment  of...  591 
Superintendent    State    Custodial   Asylum,    discharge    of    illegal,    be- 
cause a  volunteer   fireman 852,  853 

veterans  in  office  State  Engineer,  eligible  to  appointment  Highway 

Commission 413 

Clinton  Prison: 

indictment  prisoners,  expenses,,  trial,  etc 337 

sale  of  timber  by  agent  and  warden 806 

Code  of  Civil  Procedure: 

section  744,  court  and  trust  funds 372 

money  paid  into  court,  authority  Comptroller  regarding 372 

Code  of  Criminal  Procedure: 

case  of  William  Jones,  convicted  of  murder  first  degree 792 

Coffer-dam,  contract  2E  Barge  Canal,  removal  of,  etc 459 

Colleges: 

students  in,  right  to  vote 900 

Commission  of  Loan  Commissioners  for  supervision  property.... 921 

Commissioner  of  Agriculture: 

estimates  by,  of  moneys  for  agricultural  schools *. . . .     681 

Commissioner  of  Health: 

power  of  in  establishment  of  tuberculosis  hospitals 518  685 

Commissioner  of  Highways: 

term  of  office,  provision  for  vacancy  County  Superintendents 872 

Commissioner  of  Labor: 

•term  of  office  of 267 

Commissioners  of  the  Canal  Fund: 

designation  depositories  by 492 

outline  general  powers  and  duties 487 

Committees  Boards  of  Supervisors: 

no  power  to  audit  expenditures 344 

Commutation  sentence.     (See  prisoners.) 
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Comptroller.     (See  State  Comptroller.)  pace. 

Concurrent  resolutions,  session  laws,  notices,  etc.,  publication  of. 317,  320-330 
Condemnation  proceedings,  taking  of  county  road  for  reservoir,  whether 

Highway  Commission  shall  appear  in 614 

Consolidated  Laws: 

chapter  25,  application  of,  to  private  detectives 580 

Consolidated  Laws: 

Banking  Law,  section  10,  organization  loan  associations 733 

sections  135,  140,  148,  149,  investments,  savings  banks 720 

Canal    Law,   section    120,   power    Superintendent    Public    Works   to 

construct   highways 450 

Highway  Law,  section  43,  office  Highway  Commissioner  abolished..  908 

Lrbor  Law,  sections  190,  191,  192,  convict-made  goods 689  , 

Lien  Law,  section  5,  liens,  filing  of 826 

section  21,  liens  of,  with  Comptroller 363 

Military  Law,  section  32,  post  non-commissioned  officers,  power  of 

Governor  to  increase   499 

Prison  Law,  section  72,  sale  of  timber,  Clinton  Prison 806 

Public  Buildings  Law,  duties  of  State  Architect 503 

Public  Lauds  Law,  sale  of  timber,  Clinton  Prison 80t» 

State  Charities  Law,  sections  51,  341,  Thomas  Indian  School £">!  4 

Tax   Law,   section    9,   assessment   West  Virginia    Pulp   and   Paper 

Company 547 

section  253,  trust  deed  mortgages 346 

article  XII,  use  of  defective  and  obsolete  stamps 358 

sections  62,  270,  whether  constitutional 366 

Town  Law,  section  53,  proposition  for  issue  bonds,  vote  upon....  905 

Village  Law,  section  350,  Bridgewater,  dissolution  of 89S 

sections  101,  128,  Patchogue,  diversion  funds 903 

Contingent  fund,  Rome  Custodial  Asylum,  authority  of  Fiscal  Supervisor.  858 

Contractors: 

liability  of  for  use  of  traction  engine  on  highways 654 

Contracts: 

Targe  Canal: 

alteration  or  discontinuance  highways  payment  of,  from  Barge 

Canal  fund  473 

closing  highways  where  necessary .  . .  •. 415 

emergency  cases,  alteration  p!ans  by  State  Engineer 400 

faithful  performance  bonds 4S2 

No.    6,  alteration     and     supplemental     agreements,     obligation 

contractor  to  sign 470 

No.  27,  alteration    order,    highway    bridge    Argyle    street    sluice 

gate 485 

No.  12,  alteration,  side   slopes  and  removal  of  spoil 410 
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Contracts — Continued: 

Barge   Canal  —  Continued :  page. 

No.  25,  Champlain  canal,  enlargement  of  channel,  removal  tow- 
path  and  construction  berme  bank. .  .......; 434 

No.  27,  Champlain    canal,    slides    during    excavation    affecting 

tow-path 417 

No.  24,  construction  guard  gate  Crocker's  Reef,  changes  in.. . . .     412 

No.  33,.  construction    locks    and    sluice    gates    let    as    separate 

contracts  .  . .'• 457 

No.  60,  discontinuance  highway  bridge,  Adams  Basin,  extension 

highway,  expense  of 450 

No.  20,  dredging  .Mohawk  river,  division  work  into  sections ....     478 

No.  12,  dredging   Oneida   river   at   Three  Rivers,   complaint    for 

muddying  waters 429 

No.  60,  encroachment     buildings     on     "  Blue     Line "     ( Schreiber 

claim)  .  . . . .. 483 

No.  2E,  Ferguson  Contracting  Company,  cancellation   of,' coffer 

dams,  removal  of ... . 459 

No.  11,  Fort    Orange    Construction    Company    second-class    em- 
bankment, word  "structures"  applies  to  channel 431 

No.  14,  liens   filed    for   labor   and   material,   power   of   Superin- 
tendent of  Public  Works  to  withhold  money ........     826 . 

No.  31,  Little   Falls  extraordinary   emergency   under   section   3, 

Labor  Law 407 

No.    9,  ownership  Hall  building,  Knowlesville,  change  of  plan 

and  restoration  of,  to  owner 437 

No.  60,  64,  66,    payment    contractor    for    additional    weight    of 

culvert  pipes  448 

No.  14,  sale  of  quarry  stone  at  Crescent 403 

No.     5,  Sibley  estate,  repair  bridge  over  Seneca  river 455 

No.     9,  surplus    waters,    application    Fulton    Pulp    and    Paper 

Company  for  increased  bulkheads. .  .  .• 443 

Contracts: 

highways  and  State  and  county  roads: 

bonds  for  highway  work,  release  from  liability 672 

Cattaraugus  county,  supplemental  agreement,  road  696 678 

Columbia  county,  road  650 620 

liens,  filing  assignment,  etc 401 

made  without  submission  to  supervisors 627 

readvertisement    for    completion    roads    695,    697,    Cattaraugus 

county '...." 676 

whether  2,000  feet  may  be  canceled  road  652 604 

word  "  contract  w  construed  in  section  170  Highway  Law 602 

Contracts: 

insurance  on  steamers 752 

interest  in  by  public  officers 387 

Lyell  avenue  bridge,  Rochester 409,  435,  824 

municipalities,  enforcement  Eight  Hour  Law 692 
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Contracts  —  Continued:  page. 

New  Prison,  Comstock,  State  Architect  to  prepare  plans,  etc 503 

sale  of  fallen  and  burnt  timber,  Clinton  Prison 806 

special  orders  State  institutions  exceeding  $1,000. 508 

supplies,  National  Guard,  rejection  bids,  etc 497 

Raybrook  State  Hospital 703 

Convict-made  goods: 

branding  and  sale  of 681) 

Coroners: 

election  notices  not  to  specify  term  less  than  three  years 587 

inquests,  fees,  etc 884= 

Corporations: 

banks,  notice  of  intention  to  organize 716 

Buffalo  &  Lake  Erie  Traction  Company,  apportionment  tax 538 

Cohoes  &  Lansingburg  Bridge  Company,  assessment  of 536 

complaint  against  as  "  public  nuisance  " 305 

E.  I.  Du  Pont  de  Nemours  Company,  mortgage  tax 563 

existence  of  less  than  one  year,  basis  of  assessment 378 

Fulton  Pulp  and  Paper  Company,  application  for  increased  bulkhead.  44.3 

F.  W.  Wool  worth  Company,  taxation  of 357 

Great  Northern  Ore  properties,  tax  on  transfer  certificates 361 

hospitals  and  camps  for  tuberculosis  patients 518 

insurance,  fire  companies,  extension  corporate  existence 745 

foreign,  contracts    752 

Independent  Order  Sons  of  Benjamin  proposed  new  contract ....  749 
Liberty  Life  Insurance  Company  issue  of  reinsurance  policies. 750-756 
Lloyds  Association  of  Underwriters,  supervision  Superintendent 

Insurance,  over   764 

Mutual  Reserve  and  Postal  Life,  transaction  between 779 

Mutual  Savings  Life  Society,  reinsurance  in 750 

New  York  Physicians'  Mutual  Aid  Association,  loan  to  Treas- 
urer   747 

Onondaga   County   Mutual    Fire    Insurance   Company,   rights   of 

policyholders, 783 

town   and   county  co-operative   insurance  companies,  supervision 

of   Superintendent    of   Insurance 777 

United  States  Life  Insurance  Company  refund  excess  deposits..  774 
United   States   Title  Guaranty   &   Indemnity  Company,  amend- 
ment   charter    788 

Washington  Life  Insurance  Company,  sale  of  Gotham  Theatre..  759 

Keenan  Lime  Company,  tracks  and  bridge  to  kiln 420 

Kenmore  Electric  Land  Company,  taxation  of . . 385 

licenses  for  detective  business 350 

Miles  Brothers,  Inc.  vote  of  stockholders  for  reduction  stock 325 

mortgages  assigned  to  and  offered  in  exchange  for  New  York  City 

bonds 727 
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Corporations  —  Continued:    '  page. 

New   York   Central    &   Hudson   River   Railroad,   apportionment   tax 

leased  lines 545 

Niagara  Falls  Safe  Deposit  Company,  reduction  of  capital 738 

O.  K.  Leather  Paring  Company,  voting  power  of  stockholders 323 

Park  Row  Realty  Company,  whether  deeds  are  taxable 525 

Philanthropin  Hospital,  change  of  location 515 

sale  of  registered  stock,  tax  upon,  transfers 383 

Samaritan  Loan  Society,  certificate  of  incorporation 318 

use  of  word  "  loan  "  in  title • 733 

stock  corporations  not  to  be  formed  for  purpose  of  hospital,  etc. .    .  517 

Sunny  side  Association  of  New  York,  filing  certificate 521 

Supreme  Lodge  Knights  of  Pythias,  notice  of  assessment 755 

Union  Bridge  Company,  where  property  is  assessed 535 

Urban  Publishing  Company,  voting  power  of  stockholders 323 

West  Virginia  Pulp  &  Paper  Company,  assessment  tax 547 

Corrupt  Practices  Act: 

sections  541,  542,  546,  expenses  of  election  member  of  Assembly 925 

Counsel,    County    Clerk    Erie    county,    claim    for    services    in    Gilfillan 

matter 532 

Counties: 
Clinton : 

amendment  of  Contract  Road  No.  652 . 604 

expenses  trial  of  convicts  Clinton  Prison 337 

Erie,  counsel  to  County  Clerk,  Gilfillan  matter 532 

Lewis,  State  tax  retained  by  treasurer 336 

Livingston,  power  committee  of  Board  of  Supervisors 344 

New  York,  notarial  clerk  in  County  Clerk's  office 591 

Kings,  notary  public  filing  certificate,  use  of  married  name 284 

Oneida,  refusal  supervisors  to  raise  highway  moneys 610 

Otsego: 

issue  bonds  for  highway  improvement 890 

resolution  supervisors  in  re  State  road,  Oneonta 650 

Richmond,  complaint  of  residents  regarding  "  public  nuisance  " 305 

Saratoga,  resolution  supervisors  regarding  dogs 883 

sealer  weights  and  measures  in  appointment  of 837 

sheriffs  in,  to  obey  quarantine  regulations 683 

Westchester : 

amount  due  Craig  Colony 846 

order  by  surrogate  for  investment  of  court  moneys 332 

Yates,  maintenance  of  sheriff  and  superintendent  and  their  families. .  915 

County  Clerk: 

counsel  to,  Gilfillan  matter,  payment  of 532 

filing  statement  election  expenses  with -  925 

may  perform  duties  of  registrar  of  land  titles 875 

New  York  county,  notarial  clerks  in  offices  of 591 

County  Engineers  (see  Superintendent  of  Highways). 
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County  Law:  page. 

election  notices  for  coroner 587 

publication  session  laws  and  concurrent  resolutions  in  •'  Poughkeepsie 

Eagle  " 330 

resolution  Board  Supervisors  Saratoga  county  regarding  dogs 883 

County  and  Town  Superintendents: 

appointment  of,  under  new   law 872 

County  roads: 

change  of  grade,  State  not  liable  to  electric  railway 644 

classified  as  town  highways 633 

condemnation  proceedings    614 

reconstruction  of,  by  Highway  Commissioner 643 

(See  Highways.) 

County  Treasurer: 

deposits  of  court  funds  with  trust  companies 371 

investment  moneys,  form  of  order  or  decree 332 

Lewis  county,  State  tax  retained  by 336 

mortgage  tax  moneys  in  office  of,  interest  upon 364 

payment  court  and  trust  funds  to  beneficiary  or  attorney 356 

right  of,  to  include  Brie  R.  R.  Co.   property   in  advertisement  for 

tax  sales 562 

sale  of  real  estate  by,  for  unpaid  taxes 377-92© 

Court  and  trust  funds: 

Case  of  Sun  Insurance  Office  v.  Powell,  Comptroller  no  supervision 

until  valid  order  be  issued 372 

deposited  with  trust  companies,  as  preferred  deposits 371 

form  of  order  to  county  treasurer „ 356 

form  of  order  or  decree  of  surrogate 332 

Craig  Colony: 

amount  due  from  Westchester  county 846 

authority  of  watchmen  in  arrests 847 

autopsies  on  patients  dying  at 845 

bills  of  expense  incurred  by  officers 849 

retention  patients  by  superintendent  and  responsibility  as  to  escape 

of  inmates   , 844 

Criminal  Code: 

coroners  inquests,  fees,  traveling  expenses,  mileage,  etc 884 

Criminal  Courts: 

cities,  whether  employees,  commission  to  investigate  aw  legislative 

employees  under  Civil  Service 577 

Culverts: 

abandoned  roads,  repair  of 630 

Barge  Canal,  weight  of  pipes ,, 448 

State  roads,  width  of 611 
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claim  for  by  member  New  Jersey  National  Guard 502 

to  property  by  change  of  grade,  whether  recoverable 665 

Dams: 

Barge  Canal,  Hinckley,  construction  of 467 

Wood  creek,  construction  of 454 

Debts,  creation  of,  in  village,  by  member  village  board 903 

Defalcation  of  purchase  clerk  at  Raybrook  Hospital 861 

Deeds,  Park  Row  Realty  Company,  whether  taxable 525 

Deposits: 

court  funds  by  County  Treasurer  as  preferred  deposits 371 

life  insurance  companies,  refund  of 774 

trust  companies,  limit  of,  does  not  apply  to  loans 735 

time  certificates   718 

Deputy  to  Fiscal  Supervisor,  duties  of 606 

Detective  work: 

formation  corporations  for '. 350 

Detectives: 

licenses,  Comptroller  may  revoke 374 

private,  employement  of,  by  State  departments 586 

Deviation  of  highways,  reimbursement  county  by  Comptroller 381 

Directors: 

banks,  adjournment  annual  meeting  for  election  of 739 

trust  companies,  loan  to  firm  of  which  a  member 724 

Dividends,  corporations,  computation  tax  on,  declared 378 

Dogs,  registration  of,  Saratoga  county 883 

Domestic  animals,  experiments  upon 682 

Domestic  Commerce  Law: 

Sealer  of  Weights  and  Measures,  authority  State  or  county  sealer  to 

test  accuracy  scales    839 

marking  fruit   boxes   "  short  " 834 

prohibition  regarding  manufacture  fruit  boxes  stamped  "  short "...  835 

Domestic  life  insurance  companies: 

participating   and   non-participating   business 784 

(See  Insurance  Law.) 

Domestic  Relations  Law: 

resident  and  non-resident  marriages,  where  ceremony  is  performed . .  907 
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Drainage:  page. 

sewers  into  canals  and  canalized  rivers 829^ 

sewers  and  water  pipes,  permission  town  superintendent  to  main- 
tain    633 

Dredging: 

Mohawk   river 478 

Oneida  river    478 

Drugs  and  liq-ors,  smuggling  of,  to  prisoners 822 


Eight  Hoar  Law: 

contracts,  alleged  violation  of,  on  armory  construction  at  Albany.  511 

"  extraordinary   emergency "    407 

Lyell  Avenue  bridge,  Rochester 824 

municipalities,  partly   within   confines   of  the  United   States . .  692 

work  upon  lire  escapes,  New  York  City 688 

Election  Law: 

sections   472,    476,    479,   appointment    assistants   by    Superintendent 

Elections 742 

section  292,  appointment  successor  to  Comptroller  by  Governor ....  294 

article  20,  Corrupt  Practices  Act,  sections  541,  £42,  546 925 

sections  57,  63,  independent  nominations,  emblems 328 

section    308,    intention    of    voters,    counting    ballots    individually 

marked 924 

section  52,  primary  or  caucus  nominations 889 

publication   election   notices  and  concurrent   resolutions. ..  .317-320,  330 

section  34,  voting  residence  students 900 

Election  notices,  coroner 587 

Elections: 

towns,  proposition  for  issue  bonds 905 

villages,  propositions  for  improving  highways 636 

(See  Miscellaneous  Opinions  New  York  Office.) 

Elevation,   navigable  "  flow   line  " ' 452 

Ellis  Island,  removal  of  persons  from,  to  quarantine 929 

Emblems,  certificates  of  ind?pendent  nomination 328 

Emergency    employees,    superintendent    of   tires   and    fire    patrol   forest 

preserve 583 

Employees: 

accident  insurance  under  section  70,  Insurance  Law 776 

Civil   Service,   additional   compensation 589 

Commission  to  investigate  inferior  courts .' 736 

emergency,   forest  preserve 583 
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Employees  —  Continued :  page. 

State  Engineer,  reappointment  of,  by  H'ghway  Commission 598 

State  institutions,  salary  of,  during  vacation 702 

State  of  ^ew  York,  payment  salaries  by  heads  of  departments,  not 
lawful 396 


Employers'  Liability,  statute  does  not  mean  property  of  person 776 

Engines,  use  of  traction  on  State  and  county  roads 654 

Erie  canal,  Buffalo,  sale  or  disposition  of  portion  of 706 

Examinations,  director's  assistant,  State  Library 573 

Examiner,  Civil  Service  Commission,  additional  compensation  of 589 


Excavation,  Barge  Canal:  . 

coffer-dam  on  Contract  2E 459 

may  not  be  sold  contractor 478 

second  class  embankment,  Contract  11 431 

slides  on  Contract  27 417 


Executive  Law: 

section  103,  notaries  public  filing  certificates  under  married  name..     284 
sections  7,  8,  State  Board  of  Embalming  Examiners,  salary  secre- 
tary and  per  diem  allowance  of  Board , •.     276 


Exemption: 

property  purchased  for  Barge  Canal 899 

property  purchased  for  pension  money , 631 

Expenditures,  supervisors  committees,  auditing  of 344 


Expenses: 

acquiring  right  of  way  for  deviation  highway 381 

change  of  grade  approach  to  bridge  over  Tonawanda  creek 422 

construction  East  End  road,  Oneonta 670 

construction  Road  726,  city  of  Oneida 667 

coroners'  travel  and  mileage  fee 884 

election,  filing  statement  of 925 

experiments,   Commissioner   of  Agriculture 682 

highway  at  Adams  Basin '. 450 

indictment  of  prisoners 337 

insurance  agents,  "  select  and  ultimate  method  " 761 

items  officers  and  employees,  Craig  Colony '. 849 

raising  bridge   at  Three  River  Point 444 

State  Board  of  Embalming  Examiners 276 

Extradition  proceedings,  attorney  employed  by  State  Industrial  School, 

Industry 693 
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separated  by  tax  districts  or  town  lines,  assessment  of 528,  533,  549 

552,  569 

Fees,  coroners'  inquests    884 

Felony,  suspension  sentence,  parole,  etc 811 

Fire  companies: 

extension  of  corporate  existence .- 745 

volunteer,  discharge  of  State  employee  having  served  term  in 852 

Fire  escapes,  school  buildings,  limit  hours  of  labor  on 688 

Fire  Insurance.     (See  Insurance  Law.) 

Fiscal  Supervisor: 

appointment  deputy  to  visit  institutions 696 

approval  supplies  to  Raybrook  on  employee's  voucher *: 703 

authority  of,  in  matter  of  expenses  Rome  asylum 699,  858 

limit  of  power  to  financial  control 697 

monthly  estimates  submitted  to 700 

power  of  to  reject  certain  expenditures 700 

Flatbush  Hospital,  site  at  Greenvale 595 

Flow  .Line,  Barge  Canal,  limit  of  elevation 452 

Forest  Preserve: 

fire  patrol 583 

highways  through    663 

Forgery,  sentence  for,  paroles,  etc 815 

Franchise  tax: 

Kenmore  Electric  Land  Company 385 

refusal  Erie  Railroad  to  pay 562 

Fraternal  beneficiary  societies: 

Independent  Order  Sons  of  Benjamin 749 

notice  of  assessment , 755 

Fruit,  manufacture  and  sale  of  boxes  marked  "  short  " 834,  835 


General  Business  Law: 

detectives'  licenses    374-586 

General  Corporations  Law: 

extension  corporate  existence  of  fire  companies 745 

word  "  loan  "  in  title 318 
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General  Village  Law:  page. 

incorporation  under  special  act 871 


Governor: 

power  of  to: 

fill  vacancy  in  office  of  State  Comptroller 294 

remove  member  board  of  managers,  etc 293 

under  section  6,  Public  Health  Law 305 

Gross  earnings,,   railroads,   rental   trackage,   terminals,  etc.,   whether   in- 
cluded under  section  146,  Banking  Law 740 

Guard  Gate,  Crocker's  Reef,  additions  and  changes  in 412 


Health  officers: 

appointment  of  by  local  boards 684,  91 1 

employment  certificates  issued  by 691 

Port  of  New  York,  quarantine,  removal  to 929 

town  .of  Leicester  and  village  of  Moscow 911 

Highway  Commission: 

construction  State  road,  Oneonta,  by 650 

power  of  to  widen  county  road,  Falconer 648 

Highway  Commissioner: 

office  of  abolished 908 


Highway  Law: 

appointment  town  superintendents,  resignation  old  officers,  etc . .  873.  895 

audit  of  accounts  of  highway  expenses. 887 

competitive  civil  service  for  engineers  and  county  superintendents .  .  599 

construction  word   "  contract  "  in  advertising  "bids 602 

county  engineer,  Delaware  county,  office  to  hold  over  till  expiration 

term 599 

exemption  property  bought  with  pension  money,  from  highway  tax.  631 
expiration  office  commissioner  of  highways,  appointment  under  new 

law : 684-911 

failure  supervisor  Montezuma  to  give  bond 624 

office  of  commissioner  abolished 908 

petition  for  highway  improvement,  filed  one  day  too  late 606-636 

reappointment  employees,  State  Engineer's  office 598 

release  from  liability   contractors'   bonds 672 

State  aid  for  towns,  levy  of  minimum  amount  of  tax 334 
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abandonment  of,  Yorkshire,  Cattaraugus  county (317 

along  Barge  Canal,  Adams  Basin 450 

alteration  or  discontinuance  of 473 

Argyle  street  bridge,  changes  in 485 

assessments  for  sprinkling 473 

authority   of   State   Engineer   and  highway   commissioner   regarding 

telephone  poles  on  State  and  county  roads GOO 

bids  and  proposals,  word  "  contract  " 002 

bridges  and  culverts,  abandoned  lands,  repair  of 630 

closing  of  where  necessary  for  Barge  Canal 415 

construction  of  through  Forest  Preserve 663 

contracts,  lien   401 

extension  territorial  limits,  Olean 626 

improvement  highway,  town  of  Long  Lake 369 

improvement  of,  issue  bonds  for 890 

intersecting  canals,  bridges,  etc.,  repair  of 435 

Minden,  repair  of  bridge  over  canal 645 

propositions  for  improvement  highways  and  sidewalks,  vote  upon..  636 

railway  tracks  on  highways,  change  of  grade,  etc 641,  644 

repair  and  improvement  of  highways  under  new  law 887 

State  and  county  roads: 

authority  Highway  Commission  to  take  lands  adjacent  to  State 

highways  to  construct  drain 609 

State  Engineer  and  highway  commissioner  regarding  tele- 
phone poles  600 

Babylon,  petition  for  vote  on  proposition  for  road  improvement, 

filing  of    606 

Cattaraugus    county,    Road    No.    696,    supplemental    agreement, 

whether  consent  of  board  supervisors  necessary 678 

change  of  grade  construction  Road  650,  Columbia  county 673 

change  of  grade,  damage  to  property  by 665 

deviation  roadbed  electric  railway. . .' 644 

classification  highways  under  new  law 633 

Clinton  county,  Road  652,  amendment  contract  eliminating  2,000 

feet 604 

Columbia  county,  Road  650,  changes   in  contract,  increase  over 

original  cost    620 

condemnation  proceedings  to  take  county  road,  New  York  City . .  614 

construction  East  End  road,  Oneonta,  expense  of 670 

construction  of  under  special  laws,  authority  of  highway  com- 
missioner    612 

construction  road  in  Oneonta  by  Highway  Commission 650 

contract,    Roads    695,    697,    Cattaraugus    county,    excess    cost 

claimed  from  contractor  by  State 676 

State  Engineer,  to  be  subject  to  board  of  supervisors 627 

State  Engineer,  when  Highway  Commission  may  recognize . .  627 

culverts.,  Highway  Commission  may  determine  size 611 

deviation  in  highways,  expense  for  right  of  way. 381 
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Highways  —  Continued : 

State  and  county  roads  —  Continued:  page. 

expense  of  change  of  grade,  Road  630,  Columbia  county 673 

Falconer,  request  of  trustees  to  widen  highway 648 

Herkimer   county,   Road   463,   removal  or  reconstruction   flume, 

expense  of    655 

Hoosick  Falls,  resolution   board  of  trustees  as  to  construction 

of  certain   streets 639 

injury  to  road  by  use  of  traction  engine 654 

Lawton-Gowanda,     Road     No.     525,     through    •  State     hospital 

grounds 660 

maintenance  highways  constructed  under  chapter  118,  Laws  1898  643 
Oneida,  construction  of  Road  726,  city  to  raise  certain  amount 

per  mile    667 

supervisors  compelled  to  raise  money  for  maintenance 610 

overhead  and  underground  crossings 633 

readvertisement  for  bids  on  Roads  695,  697,  Cattaraugus  county.  676 
resolution  board  of  supervisors,  Oneonta,  regarding  road  within 

corporate  limits    630 

Hospitals  and  camps,  tuberculosis  patients,  establishment  of 518,  685 

change  location  Philanthropin  Hospital 515 

House  of  Refuge,  Randall's  Island,  commitment  children,  age  of 866 

Hudson-Fulton  Commission,  payment  member  of  for  making  address...  387 

Hudson  Trust  Company,  change  location : 710 

Hydraulic  construction  at  Lockport 468 


Indians: 

Oneida,  tribal  rights  of,  treaties,  etc 273-287 

Indictments  prisoners,  expense  of  trial 337 

Individuals,  payment  of  optional  tax  by,  not  contemplated 567 

Inquests,  coroners,  fees 884 

Insanity  Law: 

director  Pathological  Institute,  residence  of 597 

maintenance  patients  in  hospitals 929 

Insurance  Law: 

accident  insurance,  employees 776 

domestic    life    companies,    expenses    under    "  select    and    ultimate 

method  " 761 

domestic  life  companies,  participating  and  non-participating  business.  784 

lire  companies,  extension  corporate  existence 745 

formation  of  with  division  stock  into  two  classes,  common  and 

preferred , 787 
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Insurance  Law  —  Continued:  :       - 

fire  companies  —  Continued:  .  page. 

Onondaga  County  Mutual  Fire  Insurance,  liquidation  of,  share 

in  assets,  etc » 783 

foreign  corporations,  insurance  on  steamers 752 

fraternal  beneficiary  societies,  Independent  Order  Sons  of  Benjamin, 

issue  new  certificates : 749 

fraternal  beneficiary   societies,  Supreme  Lodge  Knights  of  Pythias, . 

notice  of  assessment   755 

Liberty  Life  Insurance  Company,  reinsurance  policies,  etc 750,    756 

Lloyds  associations,  supervision  of  Superintendent  of  Insurance  over.     764 
Mutual  Reserve  and  Postal  Life,  contract  between  not  new  business 

under  "  select  and  ultimate  method " 779 

New  York  Physicians'  Mutual  Aid  Association  loans,  etc 747 

towTn  and  co-operative  insurance  companies,  power  of  Superintend- 
ent to  supervise  v 777 

United  States  Life  Insurance  Company,  refund  excess  deposits 774 

United    States    Title    Guaranty    and    Indemnity    Co.,    amendment 

charter 788 

Washington  Life  Insurance  Company,  sale  of  property  by  trustes . .     759 

Interest: 

on  mortgage  tax  moneys  in  office  of  the  county  treasurer 364 

on  mortgage  tax,  recording  officers  may  not  enforce  penalty 555 

on  refund  tax  estate  of  Julia  B.  Thayer 341 

Investments.     (See  Banking  Law.) 


Justice  Supreme  Court: 

filing  certificate  of  independent  nomination ......     328 

Juvenile  delinquents,  age  of  commitment 866 


Labor  Law: 

appointment  John   Williams  as  Commissioner  or   Labor  for  unex- 
pired term  of  predecessor   (section  40) . .  267 

convict-made  goods,  branding  and  sale  of 6&9 

Eight-hour  Law,  alleged  violation  of  on  Armory  at  Albany 511 

Barge  Canal,  contract  31 407 

construction  bridge  over  Erie  canal,  Lyell  avenue,  Rochester..  824 
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Labor  Law  —  Continued. 

Eight-hour  Law  —  Continued:  page. 

construction  fire  escapes  on  school  buildings  New  York  city. . .  688 
work  upon  contract  water  system,  Lake  Ontario,  partly  within 

confines  of  United  States  Government 692 

employment  certificates  issued  by  health  officer 691 

Lake   Ontario,   work    on   contracts    partly    within    State,    enforcement 

Eight-hour  Law ." 692 

Land  Title  Registration  Law: 

duties  of  Registrar  of  Land  titles  to  be  performed  by  county  clerk.  875 

Lands: 

adjacent    to    State    Highways,    authority   highway   commission    to 

enter  upon ' 609 

canal,  sale  or  disposition  of 706 

Larceny  committed  while  on  commutation,  sentence  for 813 

Lease  of  surplus  waters,  hydraulic  construction,  Lockport 468 

Legislature,  sale  or  disposal  of  canal  lands  by 706 

Letch  worth  village,  place  of  meeting  of  board  of  managers 86.5 

Licenses: 

chauffeurs,  members  of  family  need  not  procure 322 

detectives 350,  374,  586 

marriages,  resident  and  non-resident *. 907 

Lien  Law: 

contracts,  highways,  filing  assignment  moneys  due. 401 

filing  liens  with  State  Comptroller 363 

filing  liens  with  Superintendent  of  Public  Works 826 

liquor  Tax  Law: 

Lcil  option  question,  petition  town  of  Otselic  defective 880 

Lloyds  Associations: 

supervision  Superintendent  of  Insurance  over 764 

Loan  associations,  organization  of  Under  section  10,  Banking  Law 733 

Loan  Commissioners: 

pro>  isions  of  law  relating  to 921 

Loans:  / 

insurance  companies,  treasurer  or  officer  of  not  to  be  interested  hi.  747 

trust  compaies  to  firm  of  which  director  is  member". 724 

limitation  on  deposits  does  not  apply  to 735 

Local  improvements  State  property 354 

Local  Option: 

notices  town  clerk  may  not  present  claim  for  publication  of 927 

preposition,  petition  town  of  Otselic 880 

Locks,  w  idth  and  depth  of 441 
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Marriages:  page. 

1' censes,  where  ceremony  may  be  performed 907 

Member  of  Assembly: 

filing   statement   election   expenses 925 

supervisor  not  eligible  to  office  of 913 

Membership  Corporations  Law: 

agricultural  societies,  organization  tax   315 

establishment  hospitals  and  camps   for   tuberculosis   patients.  .518,  685 

Sunnyside  Association  of  New  York  city,  c?rti  icat'e  of 521 

Metropolitan  Elections  District: 

State    Superintendent    not    to    appoint    citizens    to    assist    him   on 

Election  day    742 

(See  Miscellaneous  opinions,  New  York  office.) 

Military  Law: 

c'aim  for  injury  at  arms  p~actic3,  srttl  m  *nt  of  by  Adjutant-Gineral  502 
power  of  Governor  to  iucreas2  or  decrease  number  post  non-commis- 
sioned  officers    499 

transport  National  Guard  officers  and   supplies,  Third  Brigade 500 

Ministers,  exemption  property  from  tax 899 

Mohawk  river: 

dredging  of,  division  Contract  20  into  sections 478 

Mcneys,  form  of  order  for  investment  by  county  treasurer 332 

Mortgage  tax: 

application  tax  to  mortgages  in  different  counties 557 

apportionment  B  iffalo  &  Lake  Erie  Traction  Co 538 

bisis  computation  tax  where  sum  actually  loaned  increases 530 

bends  covered  by  mortgage,   whether  "  tangible  property" 563 

exemption  of  from   local   tax 559 

distribution  of  between  school  districts 522 

enforcement  interest  penalty 555 

farms  divided  by  tax  district  or  town  lines .. 528 

mandamus  proceedings.  Andrew  B.  Gilfillan    : 532 

New  York  Central  &  Hudson  River  R.  R.  Company  leased  lines....  545 

optional  tax,  payment  of  by  individuals 567 

Park  Row  Realty  Company  warranty  deeds  as  mortgages 525 

refund  of  taxes  to  individuals 524 

tax  moneys  in  office  of  county  treasurer *. .  384 

Mortgages: 

banks  may  accept  second  upon  property  on  which  it  holds  first 723 

bonds  covered  by,  whether  "  tangible  property  " 563 

New  York  city  in  exchange  for 727 

purchase  money,  as  part  payment  sale  of  Gotham  Theatre 759 

trust  deed  subject  to  recording  tax 346 

Municipal  Civil  Service.     (See  Civil  Service  Law.) 
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Municipalities:  pAGE 

bonds  issued  by  as  investments  for  saving  banks •. . . .     73(5 

position  of  sealer  of  weights  and  measures 581 

work  on  water  works  Lake  Ontario,  enforcement  Eight-hour  Law.     692 


National  Guard,  State  of  New  Jersey: 

claim  for  damage  by  member  of 502 

National  Guard,  State  of  New  York: 

bids  and  proposals,  Adjutant- General  may  accapt  or  reject 497 

claim  by  member  New  Jersey  Guard,  settlement  of 502 

for   transport   of   officers,  etc 500 

State  armories  and  arsenals  water  supply,  New  York  city 495 

Navigation : 

elevation  of  navigable  "  flow  line  " 452 

Navigation  Law: 

section  100,  tugs  and  vessels  used  by' Barge  Canal  contractors....  828 

Newspapers: 

publication  session  laws  and  concurrent  resolutions  in 317,  320,  330 

town  and  county  audits '  yi0 

town  clerk  may  not  present  claim,  local  option  questions 927 

Niagara  Falls: 

petition  for  new  water  supply 841 

Nominations: 

certificates  of,  justices  Supreme  Court,  Second  Judicial  District....  328 

primaries,  not  void  though  oath  of  office  not  taken 889 

Non-commissioned  officers  (post),  power  of  Governor  to  increase 499 

Notarial  clerks,  office  of  county  clerk,  New  York  county 591 

Notary  public,  filing  certificate,  use  of  married  name 284 

Notices: 

election  for  coroner,  not  to  specify  term  for  less  than  three  years  587 

intention  to  organize  banks  to  contain  all  incorporators'  names  716 

local  option,  publication  of  by  town  clerk 927 

Nuisances,  complaint  against  corporations  on  Constable  Hook. . . . . .' . .' .' .'  305 

Oaths  of  office,  primary  or  caucus  nominations. . .  889 

Officers  and  supplies,  National  Guard,  claim  for  transport'  of 500 

33 
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Oneida  river:                                                             "  page. 

dredging   of   at   Three   Rivers 429 

Oneida  Indians: 

tribal  rights,  annuities,  etc 273,    281 

Otsquaga  creek,  erection  bridge  over 645 


Paroles: 

prisoners,  case  of  Alonzo  J.  Whitemau 815 

case  of  James  B.  Kellogg 282,  808 

having  previously  served  term  in  House  of  Refuge 812 

held  under  indeterminate  and  definite  sentence 819 

release  of  to  go  into  another  state 819 

suspended   sentence    811 

when  eligible  for 791 

Rome   State  Custodial  Asylum,  not   authorized  by   statute .  699 

(See  Prisoners.) 

Pathological  Institute: 

designation  Ward's  Island  as  residence  of  director 597 

Patients:  :  i'i  j  . 

Craig  Colony,  amount  due  from  Westchester  county  for  maintenance 

of 846 

authoiity  watchmen  in  arrest  of 847 

autopsies   on    845 

responsibility  of  superintendent  for 844 

ins  me.  maintenance  of  in  State  hospitals 931 

Penal  Code: 

section  770,   filing  statement  election  expenses 925 

section  1691,  smuggling  drugs  and  liquors  to  prisoners 822 

Pension  money: 

property  bought  with  proceeds  of,  exemption  of  from  taxation ..  554,  572 

631 

Petitions: 

highway    improvement 606,  636 

local  option  question,  town  of  Otselic 880 

new  water  supply,  Niagara  Falls 841 

special  meeting,  town  of  Long  Lake 369 

Pipe- line,  construction  of  across  Wood  creek  at  Whitehall 825 

Plans    and    specifications    in    Barge    Canal,    State    Engineer   may    order 

changes    in 40(> 
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insurance,  participating  and  non-participating   784 

reinsurance  of    750 

(See  Insurance  Law.) 

Poor  Law: 

burial  soldiers,  sailors  or  marines 919 

Prescriptive  rights  abutting  owners,  Barge  Canal 483 

Primary  or   caucus  nominations,   oath  of  office,   etc ; 889 

Prison   Law,   duties   of    wardens .- 822 

Prisoners: 

Clinton  Prison,  escape  from,  expenses  trial,  etc 337 

commutation  sentence  and  paroles: 

case  of  Alonza  J.  Whiteman,  sentenced  for  forgery 815 

case  of  Dougherty,  sentenced  for  first  offense 802 

case  of  James  B.  Kellogg;  serving  second  sentence.: ..282,  808 

case  of  Jennie  Anderson,  violation  of  and  return  to  prison....  813 

condition  annexed  by  Governor    804 

conviction  William  Jones,  reprieve,  etc 792 

having  previously  served  in  House  of  Refuge 812 

held  under  indeterminate  and  definite  sentence 819 

maximum  sentence  for  burglary  and  larceny , 791 

release  of  to  go  into  another  state 819 

sentence  for  felony  on  previous  conviction  sentence  suspended.  811 

sentence  to  State  Reformatory  at  Bedford . '. 857 

Prisons.     (See  State  Prisons.) 

Private  institutions:  • 

for     education    of    children,    under     supervision     State    Board     of 

Charities 520 

Property: 

banks   may   except   second  mortgage   upon   property   upon  which   it 

holds    first    723 

Barge  Canal,  exemption  of  from  taxation 899 

bought  with  pension  money,  exemption  of  from  taxation ...*. 554,  572,  631 

commission  of  Loan  Commissioners  for  supervision  of 921 

damage  to  along  highways,  from  change  of  grade 665 

different  counties,  taxability  of  mortgage  covering 557 

local  improvements,  State .  property,  assessments,  etc 354 

ministers,   exemption  of   from   taxation 899 

owned  by  Erie  railroad  advertised  for  tax  sales 562 

sale   of   for  unpaid   taxes 377,  920 

situate  in  two  towns,  assessments  on 549,  552 

soldier's  widow,  exemption  of  from  taxation 631 

Public  Health  Law: 

bonds   on   cargoes 929 
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Public  Health  Law — -Continued:  page. 

health  officer,  Port  of  New  York,  removal  persons  to  quarantine  by.  929 

hospitals,  establishment  of  for  tuberculosis  in  corporate  villages.  .  685 

local  boards  and  health  officers,  appointment  of,  etc 684,  911 

public  nuisances,  complaint  by  residents  of  Constable  Hook 305 

whether  Membership  Corporations  Law,  chapter  1?1,  Laws  1909,  is 

abiogiited  by  amendment,  section  319,  Public  Health  Law 518 

Public  Lands  Law: 

return  to  owners  of  land  found  unnecessary  for  canal  purposes. .....  411 

sale  of  timber  by  Clinton  Prison 806 

Public  Officers  Law: 

authority  of  Governor  to  fill  vacancy  in  office  of  Comptroller 294  " 

Hudson-Fulton  Commission,  compensation  to  member  of  for  making 

address 387 

supervisor  city  of  Oneonta  not  eligible  to  office  member  of  Assembly  913 

temporary  employee  Kaybrook,  not  designated  as  public  officer....  703 

term  of  office  of  Commissioner  of  Labor 267 

Public  Service  Commission: 

authority   of   to   compel   change   of  grade   of   railway   crossings   on 

highways 641 

Purchase  clerk,  Kaybrook  Hospital,  defalcation  of 861 


Quarantine,  removal  to  from  Ellis  Island,  power  of  health  officer,  Port 

of  New  York   929 

sheriffs  in  different  counties  may  enforce 683 

Quarry  stone,  Contract  No.  14,  Barge  Canal,  sale  of  to  contractors 403 


Railroads: 

bonds  as  investments  under  section  146,  Banking  Law,  section  6.  .  . .  740 
for    aid    of    State    tax,    whether    treasurer   Lewis    county    may 

retain 336 

mortgage,  as  investments,  banks 712,  740 

bridges,  alteration  West  Shore  at  Clyde 460 
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Railroads  —  Continued : 

bridges  —  Continued :  page. 

crossed  by  International  Railway,  approaches  to,  expense  of .  .  .  422 

Delaware  &  Hudson  Railroad,  tracks  to  Keenan  Lime  Co 420 

New  York  Central  at  Three  River  Point,  expense  of  raising.  .  .  .  444 

Rochester,  Syracuse  &  Eastern,  intersection  by  Barge  Canal .  .  .  425 

West  Shore,  intersection  of  by  Barge  Canal 426 

change  of  grade,  tracks  on  highways 641 

property  owned  by,  advertised  for  tax  sales 562 

Raybrook  Hospital: 

defalcation  of  purchase  clerk 861 

voucher  of  William  Anderson  for  supplies 703 

Recording  officers,  enforcement  interest  penalty  mortgage  tax,  by. .....  .  555 

Refund  of  taxes  and  interest  estate  Julia  B.  Thayer 341 

Registrar  of  Land  Titles,  duty  to  be  performed  by  county  clerk 875 

Reprieves,  case  of  William  Jones 792 

Reservoir,  New  York  city,  taking  of  county  road  for  construction  of .  . .  .  614 

Residence,  when  forfeited,  person  who  is  a  public  charge 877 

Rheostats,  Lyell  avenue  bridge,  installation  additional 435 

Rome  State  Custodial  Asylum: 

contingent  fund,  use  of,  authority  of  fiscal  supervisor,  etc 858 

parole  of  inmates  unauthorized 699 


Salaries: 

employees : 

State   departments,   payment  of  by  heads  of   departments  not 

lawful 396 

State  institutions,  payment  of 702 

Salary,  Examiner  Civil  Service  Commission: 

additional  compensation 589 

Superintendent  State  Board  of  Embalming  Examiners 276 

Salary  Classification  Commission: 

employees  under   702 

Sanitary  expert,  Board  of  Water  Supply,  New  York  city 578 

Savings  banks: 

agreement  with  National  banks  as  to  investment  securities 720 

bonds,  canal,  held  by  German  Savings  Bank,  tax  on ;V>2 

city  of  Cohoes,  investment  in,  whether  legal 736 

mortgage,  railroad  corporations  as  investment 712,  740 
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Savings  Bank  —  Continued: 

bonds  —  Continued :  page. 

Oklahoma,  investment  surplus  deposits 72S 

Port  Commission,  Louisiana,  investment  in 730 

unincumbered  real  property  as  investment  for 723 

(See  Banking  Law.) 
Schools : 

agricultural,  estimate  of  money  for 081 

distribution  mortgage  tax  between  school  districts 52£ 

fire  escapes,  limit  hours  of  labor  on :V8 

taxation  District   No.  5,  Ovid  and  Romulus 334 

Sealer  of  weights  and  measures: 

cities,  in  unclassified  service  as  head  of  department 58  L 

duties  of  supervisors  in  appointment  of 837 

power  of  to  test  accuracy  of  scales 830 

Secretary  of  State: 

filing  certificate  of  incorporation  under  decision  People  ex  rel.  Brown 

v.  Koenig 323 

filing  certificate  independent  nominations 328 

filing  statement  of  election  expenses  with 925 

publication  concurrent  resolutions,  etc 317,  320,  330 

Securities,  substitution  of . .  . 727 

Select  and  ultimate  method,  insurance  companies 701 

Sentence,  commutation  of.     (See  Prisoners.) 

Session  laws  and  concurrent  resolutions,  publication  of 317,  320,  330 

Sewage: 

disposal  plant,  purchase  land  for  by  Western  House  of  Refuge 505 

drainage  of  into  canals,  prevention  of,  etc 820 

Sheriffs: 

must   obey   quarantine   regulations   established   by   Commissioner   of 
Agriculture 083 

Yates  county,  salary  and  maintenance  of,  etc 'J15 

Special  city  bills,  New  York  city,  return  of  to  Governor 200 

Special  franchise  tax: 

toll  bridge  companies 535,     53G  - 

(See  Tax  Law.) 

Special  orders: 

State  Charities  Law,  section  49 508 

Spoil,  removal  of  by  contractor  on  Barge  Canal  work 416 

Stamps:  • 

stock  transfer  tax,  use  of  defective  or  obsolete 358 

State  aid.     (See  Highway  Law.) 
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State  Architect:  page. 

duties  of  in  construction  new  prison  at  Comstock 503 

"  special  orders,"  authority  of  to  issue 508 

State  armories  and  arsenals: 

water  supply,  liability  State  for r . . .  495 

State  Armory,  Albany: 

alleged  violation  Eight-hour  Law  by  contractor  t 511 

State  Board  of  Charities: 

approval  by  of  certain  certificates  of  incorporation 521 

authority  of  over  children's  institutions  under  private  control 520 

authority  of  over  State  institutions 097 

change   of   location  Philanthropin   Hospital   after  approval   had  been 

obtained 515 

employee  State  institutions,  vacation  and  salary  of 702 

State  Board  of  Embalming  Examiners: 

expenses  and  salary  Superintendent,  per  diem  allowances,  etc 27G 

State  Board  of  Tax  Commissioners: 

apportionment  tax  Buffalo  &  I^ake  Erie  Traction  Company 538 

Xew  York  Central  &  Hudson  River  Railroad 545 

property   situate   in   two  districts ."28 

mortgage   tax.  basis   of  computation. 530 

refund  of  taxes 524 


State  Charities  Law: 

State  institutions: 

authority  Fiscal  Supervisor  to  appoint  deputy  to  visit 090 

authority  State  Architect  to  issue  "  special  orders  " 508 

Craig  Colony,  expense  items,  power  of  Fiscal  Supervisor  over.  .     849 
House  of  Refuge,  Randall's  Island,  commitment  children  to.  .  .       800 
monthly    estimates    and    contingent    fund,    what    Fiscal    Super- 
visor may  include  in 700 

power    of     Fiscal     Supervisor    over    charitable     institutions    of 

State,  limit  as  to  expenditures,  etc 097,  099,  700,     858 

Raybrook  Hospital,  contract  for  materials  and  supplies 703 

Rome    Custodial    Asylum,    appointment    superintendent    dining- 
room  858 

monthly    estimate     of    expenses,    authority     Fiscal     Super- 
visor to  revise 858 

State  Reformatory,  Bedford,  prisoners  committed   to 857 

Thomas  Indian  School,  provision  regarding  board  of  managers..     851 
(See  State  Institutions.) 
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State  Commission  in  Lunacy:  page. 

designation    Ward's    Island    as    residence    director    of    Pathological 

Institute i 597 

Flatbush  Hospital,  exchange  of  premises  at  Creedmoor  for  site 595 

maintenance  of  insane  patients 929 

State  Commissioner  of  Labor,  term  of  office  of 267 

State  Comptroller: 

authority  of  over  mone ys  paid  into  court 372" 

to  direct  county  treasurer  in  deposit  of  tax  moneys 361 

to  revoke  license  detectives 37  ± 

continuance  of  liens  filed  with 36,7 

franchise   tax,  revision  of ,  by 352 

Governor  to  fill  vacancy  in  office  of .". .  294 

may  not  direct  heads  of  departments  to  pay  salaries 39G 

may   not  redeem   unused   stamps,  etc 35S 

not  vested  with  power  to  release  sureties  steamship  agency  bonds . .  382 

sale  of  property  by,  for  unpaid  taxes 377-  920 

steamship   agency   bonds   filed   with 368 

State  Constitution: 

highways  not  to  be  constructed  through  Forest  Preserve 663 

special  city  bills,  New  York  city,  return  of,  to  Governor 26i> 

vacancy  in  office  Comptroller,  Governor  the  power  to  fill 294 

State  and  County  Roads.     (See  Highways.) 

State. Custodial  Asylum,  Newark: 

removal  of  superintendent 852,  853 

sale  of  water  by,  to  village  of  Newark 695 

State  departments: 

employment    detectives    by 58(> 

payment  salaries  of  employees  by  heads  of,  not  legal 39G 

State  Engineer  and  Surveyor: 

authority  of  to  direct  employment  of  men  over  eight  hours 407 

changes    in   specifications    by 406 

direction  regarding  placing  of  telephone  or  telegraph  poles 600 

division  Contract  20  into  sections 478 

duties   of   in   connection   with   plans   of    State   Water   Supply   Com- 
mission   462 

employees  in  office  of,  reappointment  by  Highway  Commission 598 

highways,  contracts  made  without  submission  to  supervisors 627 

hydraulic  construction,  Lockport,  power  of,  etc 468 

may  construct  lock  at  Fort  Bull  of  sufficient  width  and  depth 441 

powers  of  regarding  construction  of  dam  at  Hinckley 467 

right  to  sell  quarry  stone • 403 

veterans,  in  office  of,  transfer  and  reappointment -413 
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State  Fair  Commission:  #  page. 

appointment  superintendent  grounds  and  buildings 313 

supply  of  water  to  State  Fair  Grounds  by  city  of  Syracuse 310 

State  Finance  Law: 

banks,  for  deposits  of  canal  funds  and  State  moneys 388,  395 

bonds  filed  by  depositories,  State  funds 388,  395 

Commissioners  of  the  Canal  Fund,  may  not  delegate  to  Comptroller 

authority  to  determine  amount  of  deposits 492 

Commissioners  of  the  Canal  Fund,  general  powers  and  duties  of ...  .  487 

estimates  made  by  fiscal  supervisor 697,  699,  700,  858 

Loan  Commissioners,  provision  relating  to  commissions 921 

salaries  State  emj)loyees  may  not  be  paid  by  heads  of  departments.  396 

State  Forest  Preserve: 

emergency  employees,  fire  patrol,  etc 583 

highways  through  not  in  accordance  with  provisions  of  State  Con- 
stitution   663 

State  Highway  Commission: 

appearance  of  in  condemnation  proceedings 614 

authority  of  to  enter  upon  lands 609 

authority  over  all  roads  and  supervisory  control  of  funds 612 

closing  of  highways   when  necessary 415 

construction    road    No.    650,    Columbia    county,    expense    change    of 

water   pipes 673 

may  complete  highway  even  though  exceeding  appropriation 676 

may  compel  supervisor  to  obey  rules 624 

transfer  veterans  to  office  of ..  . .  413 

width  of  culverts  determined  by 011 

State  Hospitals:      * 

Comstock,    transfer    property    for     site    of    to    Superintendent     of 

Prisons 186 

Flatbush,   site   for 595 

Gowanda,  State  road   through  grounds  of f.60 

maintenance  insane  patients  in 929 

Raybrook,  defalcation  purchase  clerk S61 

State  institutions: 

Brooklyn  Disciplinary  Training  School  for  Boys,  power  of  Governor 

to  remove  board  of  managers 293 

contracts,   special   orders 508 

Craig  Colony,  amount  due  from  county  of  Westchester 846 

authority   superintendent   to   retain  patients,   and  responsibility 

for  escape  of  certain 844 

autopsies  on  patients 845 

expense  items  officers   and  employees 849 

power  of  watchmen  to  detain  or  arrest  for  disobedience  of  rules.  847 
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State  institutions  —  Contyvued:  page. 

Flatbush  Hospital,  site  for 595 

House  of  Refuge,  Randall's  Island,  age  of  commitment  to 8GG 

Industrial  School,  Industry,  employment  attorney  by 693 

Letchworth  village,  meetings  board  of  managers 865 

maintenance   of   insane    patients 929 

monthly  estimates  by  fiscal  supervisor 700 

Newark  Custodial  Asylum,  discharge  of  superintendent 852,  853 

sale  of  surplus  water  to  village  of  Newark 095 

Pathological   Institute,   residence  of   director 597 

powers  of  fiscal  supervisor  limited G97 

Raybrook  Hospital,  contracts  for  supplies 703 

defalcation  purchase   clerk 861 

Reformatory  for  Women,  Bedford,  contracts  to  receive  prisoners 857 

Rome  Custodial   Asylum,  use  of  contingent  fund 858 

parole   of   inmates 699 

salary   employees   during   vacation 702 

Thomas  Indian  School,  number  board  of  managers 851 

Western  House  of  Refuge,  sewage  disposal  plant 505 

Women's  Relief  Corps  Home,  Oxford,  application  for  admission....  868 

State  lands,  Clinton  Prison,  sale  of  timber,  etc 800 

State  Library,  director's  assistant,  examination  for 573 

State  moneys: 

banks  for  deposit  of,  bonds  executed  by  personal  sureties,  whether 

State  Treasurer   may   accept 395 

liability  of  State  Treasurer  for 389 

State  Prisons: 

Comstock,     transfer    of     hospital     property     to     Superintendent     of 

Prisons 810 

sale  of  timber  by  agent  and  warden  Clinton  Prison 800 

State  tax,  bonds  to  aid  railroads,  Lewis  county 330 

State  Treasurer: 

banks  as  State  depositories  must  file  bond  with 388 

liability  of,  general  obligations  and  requirements 389 

.   may  not  make  salary  checks  of  State  employees  payable  to  heads  of 

departments 396 

State  Water  Supply  Commission: 

powers  of  as  to  acceptance  or  rejection  plans  water  supply  Niagara 

Falls 841 

powers  as  to  development  and  regulation  of  water  supply 402 

Steamers  and  vessels,  contracts  for  insurance  upon 752 
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bonds,  filing  of  with  Comptroller 368 

release  of  sureties 382 

Stock,  division  of  into  common  and  preferred  by  insurance  companies..  787 

Stockholders,  voting  power  of 323,  325 

Stock  Corporations  Law: 

amendment   of   charters 788 

fire    insurance   companies,   division   of   stock   into   common  and   pre- 
ferred   787 

not  to  be  formed  for  hospital  purposes 514 

reduction  capital  Niagara  Safe  Deposit  Company 7"W 

reduction  capital,  voting  power  of  stockholders,  etc <»23 

voting  power  of  stockholders 323 

Stock  transfer  tax: 

certificates  Great  Northern  Ore  properties,  tax  on 301 

tax  on  delivery  or  transfer 383 

right  of  State  to  impose  under  provision  Consolidated  Laws 3(56 

use  of  defective  or  obsolete   stamps 358 

Street  railways,  assessments  for  sprinkling,  etc 002 

Structures,  Lockport,  power  of  State  Engineer  in  construction 408 

Students,  right  of  to  vote  at  seat  of  learning 900 

Superintendent   of  Banks,  application  of  Trust  company   to  change  lo- 
cation  ." 710 

(See  Banking  Law.) 

Superintendent  of  Elections,  appointment  of  assistants  by 742 

(See  opinions  on  Election  matters,  New  York  office.) 

Superintendent  of  highways,  Delaware  county 599 

Superintendent  of  Insurance: 

refund   excess   deposits   by 774 

supervision  of  town  and  co-operative  companies 777 

supervision    of    over   "  Lloyds  " 704 

(See  Insurance  Law.) 

Superintendent  of  Prisons,  transfer  hospital  property  at  Comstock  to...  810 

Superintendent  of  Public  Works: 

authority  of  to  prevent  drainage  sewage  into  canals 829 

construction  highway  along  Barge  Canal 450 

(See   State  Engineer  and  Surveyor,  and  Barge  Canal.) 
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Superintendent   State   Custodial   Asylum,   Newark,   removal   of   superin- 
tendent  852,  853 

Superintendent  of  Weights  and  Measures,  accuracy  of  scales  tested  by . .  839 

Supervisors: 

accounts  of  town  auditors,  Columbia  county,  publication  of 910 

apportionment  mortgage  tax  by 522 

designation  newspapers  for  publication  session  laws,  etc... 317,  320,  330 

duty  of,  in  appointing  county  and  town  sealers 837 

holding  office  of  County  and  Town  Superintendent  by,  not  lawful .  .  .  872 

Livingston  county,  audit  of  expenditures  by  committee .  344 

not  eligible  to  office  of  Member  of  Assembly 913 

Oneida  county,  refusal  of  to  raise  money  for  maintenance  highways.  .  610 

Otsego  county,  issue  bonds  for  highway  improvement 890 

Saratoga  county,  resolution  regarding  dogs 883 

town  of   Montezuma,  failure  of,  to  give  bond  and  regard  directions 

highway   commissioner    024 

Supreme  Court,  order  for  stay  of  execution,  William  Jones 792 

Surplus  waters: 

construction  dam  at  Hinckley 407 

development  and  disposal  of,   etc 402 

increase  size  of  bulkhead  at  Fulton  dam 443  • 

Lockport,   hydraulic  construction  at 408 

(See   Barge   Canal.) 

Surrogate,  Westchester  county,  order  for  investment  of  court  moneys.  ..  332 

Sureties,  steamship  agency  bonds,  release  of 382 


Taxation : 

assessments,   local   improvements  on    State  property 354 

certificates  Great  Northern  ore  properties 3(51 

exemption   Barge   Canal   property 899 

property  bought  with  pension  money 554,  572,  031 

'*  trust  deeds,"  mortgages  subject  to  recording  tax* 346 

Taxes: 

highway  improvement,  levy  of 334 

mortgages,  basis  of  computation  on  sum  actually  loaned 530 

refund   of    524 

tax  districts,  property  divided  by  township  line 528 

unpaid,  sale  of  property  by  County  Treasurer 377 
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Tax  Law:  page. 

assessment  corporations  in  existence  for  one  year 378 

minis  divided  by  ta\  districts  or  town  lines.  .528,  533,  549,  552,  509 
power  plant  and  dam  West  Virginia  Pulp  and  Paper  Company, 

Stillwater  and   Sehaghticoke    547 

exemption  property,  ministers    899 

purchased   for  Barge  Canal 899 

property  purchased  with  pension  money 554,  571  031 

franchise  tax: 

Kenmore   Klectric  Land   Company 385 

refusal  Erie  Railroad  to  pay 502 

revision  tax.  by  Comptroller 352 

toll  bridge  companies,  where  assessed 535,  530 

mortgage  tax: 

apportionment  recording  tax   upon  mortgage  K.  I.  l)u  Pont  de 

Nemours  Company   503 

tax  Buffalo  and  Lake  Erie  Traction  Company 538 

tax  district   through  which   leased   lines  run 545 

distribution  tax  between  school  districts 522 

enforcement  interest  penalty  by  recording  officers 555 

exemption  property  partly  within  and  partly  without   State...  559 
moneys  in  County  Treasurer's  office,  deposit  of,  to  bear  interest 

to   accrue   to   county 304 

on  properties  in  different  counties 557 

payment  optional  tax   507 

organization  tax  for  agricultural  societies 315 

refund  of  tax  estate  Julia  B.  Thayer 341 

registered  canal  improvement  bonds  held  by  German  Savings  Bank.  352 

stock  transfer: 

certificates  Great  Northern  ore  properties 301 

sale  of  registered  stock  and  intermediary  transfer 383 

State   may    impose    tax    under    section    315,   chapter   241.    Laws 

19D5 300 

use  of  obsolete  stamps 358 

tax  F.  W.  Wool  worth  Company 357 

unpaid  taxes,  sale  of  property  for 377,  502,  920 

Telegraph    and    telephone    poles,   authority    New    Highway    Commission 

regarding (>()(> 

Thomas  Indian  School,  number  Board  of  Managers 851 

Timb  «r  on  State  lands,  sale  of 800 

Toll  bridge  companies,  where  property  is  assessed 535.  530 

Torrens  Law   (chapter  444,  Laws  1908.  Registrar  of  Land  Titles) 875 

Tow-path.  Contract  25,  construction  of,  graveling,  etc.,  by  contractor.  .  434 

Town   auditors,   publication   accounts  of *  910 
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Town  and  co-operative  insurance  companies,   power  of  Superintendent 
to   supervise    777 

Town  clerk  owning  printing  office,  not   to  publish  notices  and  present 
claims  lor  audit -   927 

Town  Law: 

audit  of  claims  by  town  board 927 

vote  on  proposition  to  issue  bonds  town  of  Smithstown 905 

Town  Superintendent  of  Highways: 

cannot  hold  office  of  supervisor 872 

election  of 895,  908 

expenditure  moneys,  etc 887 

permission  given  by,  for  crossings,  drainage,  etc. 633 

Towns: 

abandoned  highways,  whether  included  iu  mileage  of  town  roads...'  617 

accounts  of  town  auditors,  publication  of .  .  .* 910 

assessment  propeity  separated  by  town  lines 533,  549 

highways,  auditing  accounts  of 887 

Leicester,  health  officers  in 911 

Long  Lake,  petition  to  bond  town  for  highways 369 

Minden,  repair  of  bridge  over  Otsquaqua  creek 645 

Montezuma,  failure  supervisor  to  give  bonds 624 

Niles,  appointment  Town  Superintendent,  etc • 895 

petition,  filing  of  twenty  days  before  town  meeting 606 

sealers  of  weights  and  measures  in 837 

Smithtown,  issue  of  bonds 905 

State  aid,  levy  of  tax,  etc 334 

Transfer  office,  Canal  fund  deposits,  termination  agreement 491 

Transfers : 

delivery  of  stock,  etc 383 

hospital  property,  Comstock.  .  • 810 

Treasurers  Insurance  Compiles,  to  have  no  pecuniary  interest  in  loans.  747 

Treaties,  Oneida  Indians,  annuities,  etc 273 

Tribal  rights  Oneida  Indians 287 

Trust  companies.     (See  Banking  Law.) 

Trust  deeds,  subject  to  recording  tax 346 

Tuberculosis  hospitals,  establishment  of 518,     685 

Tugs,    use   of   by   Barge   Canal   contractors,   whether   under   Navigation 
Law ; 828 
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United  States  Commissioner  of  Immigration,  questions  regarding  citi- 
zenship, how  acquired,  when  forfeited,  etc 877 

United  States  Title  Guaranty  and  Indemnity  Company,  amendment  of 
charter 788 


Vessels  and  tugs  used  by  Barge  Canal  contractors,  whether  under  Navi- 
gation Law   828 

insurance  upon  bonds  for  release  of,  etc 732 

Veterans: 

daughters  of,  exemption  property  parchas^d  by 554 

Department  State  Engineer,  eligible  to  appointment  Highway  Com- 
mission    413 

widows  of,  burial  and  erection  headstone 919 

property  of,  whether  exempt    572 

Vice-president  of  bank,  alien  may  not  act  as 737 

Village  Law,   sections    101,   110,   128;   Highway   Law.   section    137,  State 

and  county  roads'  through  villages 048 

Villages: 

Kabylon,  petition  for  highway  improvement 000 

Itridgcwater,   dissolution   of 898 

elections,  gttod  roads  propositions (530 

Falcouer,  State  and  county  road  through 048 

Iloosick  Falls,   power  Public   Improvement   Commission   over   street 

construction (539 

incorporated,  establishment  tuberculosis  hospital  in 518  085 

Moscow,  health   oHicers  in \\\ \ 

Newark,  water  supply  to 095 

Patchcgue,  diversion  of  funds jjojj 

Waterford,  reincorporation  of,  vote  upon 871 

Whitehall,  construction  pipe  line  over  Wood  creek 825 

Voters: 

intention  of,  in  marking  individual  ballots 924 

reincorporation  Village  of  Waterford 871 

Voting  power  of  stockholders 323,  325 

Voting  residence,  students  at  seat  of  learning 9(H) 
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Wardens,  prisons,  right  of,  to  search  guards  and  subordinates  suspected 

oX  smuggling  drugs  and  liquors 822 

Watchmen,  Craig  Colony,  authority  of,  to  arrest  patients  and  others ....  847 

Water  pipes: 

city  of  Hudson,  change  of  in  construction  of  road  No.  650 673 

New  York  Central  R.  R.,  lowering  of 460 

Water  supply: 

Niagara  Falls,  petition,  damages,  etc 841 

State  armories  and  arsenals 495 

State   fair  grounds,  Syracuse 310 

Village  of  Newark,  by  State  Custodial  Asylum 695 

Weights  and  measures: 

city  sealers  in  unclassified  service  as  head  of  department 581 

county  and  town  sealers,  duties  of,  etc 837 

fruit  boxes  marked  short,  standard  quarts,  etc 834,  835 

power  of  Superintendent  to  test  accuracy  of  scales 839 

West  Virginia  Pulp  &  Paper  Co.,  assessment  of 547 

Western  House  of  Refuge,  sewage  disposal  plant  for 505 

Widows: 

soldiers,    application    of,    for    admission    to    Women's    Relief    Corps 

Home 868 

burial  of   919 

exemption  property  of,  from  tax 309 

Women's  Relief  Corps  Home,  Oxford,  application  for  admission  of  sol- 
dier's  widow    868 

Wood  creek: 

construction  dam  across  at   Whitehall • 454 

pipe   line  across 825 

r/    'V 
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